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LAW  OF  REAL  PROPERTY. 


Powers. 

JOHNSON  et  al.  v.  GUSHING,  EXE. 

Supreme  Court  of  Judicature  of  New  Hampshire,  July  Term,  18J^. 
[Keported  15  New  Hampshire,  398.] 

Where  one  has  a  general  power  of  appointment  over  property,  which  he 
actually  exercises,  either  by  deed  or  will,  he  thereby  subjects  the  property 
to  the  claims  of  his  creditors,  in  preference  to  the  claims  of  his  appointee. 

But  a  court  of  equity  will  not  interfere  unless  the  party  upon  whom  the 
power  has  been  conferred,  or  to  whom  it  ig  tendered,  has  done  some  act 
indicating  an  intention  to  execute  it.  And  the  power  of  appointment 
must  be  a  general  power. 

A  power  of  appointment  is  general,  or  not,  within  the  meaning  of  the  rule, 
according  to  the  persons  or  uses  to  which  the  property  may  be  appointed 
under  it,  and  not  according  to  the  time  when  its  exercise  takes  effect  in 
possession,  or  the  instrument  by  which  its  exercise  is  to  be  manifested. 

If  a  party  may  by  will  or  deed  dispose  of  property,  to  whom,  and  for  such 
uses  as  he  pleases,  to  take  effect  at  his  death,  and  may  thus  apply  it  to 
the  payment  of  his  debts,  or  direct  any  other  disposition  to  be  made  of  it, 
he  has  as  great  a  power  of  disposal  as  he  has  of  his  own  estate  to  take 
effect  at  the  same  time  ;  and  having  undertaken  to  exercise  the  authority, 
it  may  well  be  treated  as  a  part  of  his  estate,  upon  his  decease,  so  far  as 
to  require  that  he  should  first  provide  for  his  debts  out  of  it ;  and  if  he 
fails  so  to  do,  equity  may  apply  it  as  part  of  his  estate,  so  far  as  it  is  nec- 
essary for  that  purpose. 

J.  S.,  by  a  codicil  added  to  a  will,  in  which  he  had  given  one-third  of  his 
estate  to  his  son  T.,  so  far  altered  the  original  will  as  to  give  that  third 
to  his  executors,  in  trust  to  appropriate  and  pay  over  such  part  of  the 
net  income,  at  such  times  and  in  such  manner  as  they  should  judge  proper, 
for  the  maintenance  of  said  T.,  and,  after  his  decease,  to  make  over  such 
third  part,  together  with  any  accumulated  rents  then  in  their  possession, 
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to  the  use  and  benefit  of  such  person  or  persons  as  T.  should  limit  and 
appoint  by  his  last  will,  or  other  writing  by  him  signed  and  sealed  for 
that  purpose,  in  such  parts  or  parcels,  and  with  such  lawful  restrictions, 
conditions  and  limitations  as  T.  should  thereby  direct ;  and  in  default  of 
such  appointment,  then  to  the  heirs-at-law  of  T.  The  trustees  under  the 
will  and  codicil  applied  so  much  of  the  income  as"  was  necessary  to  the 
support  of  T.  during  his  Ufe.  T.,  having  made  a  will,  (in  which,  after 
appointing  the  property  to  be  applied  to  the  payment  of  certain  specified 
debts,  he  gave  the  residue  to  certain  appointees,)  died,  leaving  but  little 
property,  and  his  estate  was  settled  in  the  probate  court  as  insolvent — 
Held,  that  this  court  has  jurisdiction  of  the  case  above  stated,  on  a  bill 
in  equity,  filed  by  creditors  of  T.  as  in  a  case  of  trust — Held,  also,  that 
T.,  having  by  his  will  undertaken  to  exercise  a  power  which  authorized 
him  to  appropriate  the  property  to  the  payment  of  his  creditors,  without 
making  provision  for  them,  had  committed  a  fraud  upon  them  ;  and  that 
upon  a  bill  filed  by  creditors,  they  were  entitled  to  have  the  fund  in  the 
hands  of  the  executors  of  J.  S.  applied  to  the  payment  of  their  debts. 
The  provision  in  the  will  of  J.  S.,  that  in  default  of  an  appointment  by  T., 
the  property  should  go  to  the  use  of  the  heirs  of  T.,  would  not  have 
authorized  the  creditors  of  T.  to  interfere  with  it,  had  he  declined  to 
exert  his  power  over  it.  His  heirs  would  have  taken  as  legatees  under 
the  vrill  of  J.  S. 

In  Equity.  The  bill  was  filed  by  the  plaintiffs,  creditors  of 
Theodore  Sheafe,  late  of  Portsmouth,  deceased,  in  behalf  of  them- 
selves and  all  others,  the  creditors  of  said  Theodore,  who  should  come 
into  court  and  seek  relief  by,  and  contribute  to,  the  expenses  of  the  suit. 

It  alleged  that  Jacob  Sheafe,  late  of  Portsmouth,  deceased,  being 
possessed  of  a  large  estate,  real  and  personal,  on  the  second  day  of 
November,  A.  D.  1826,  made  and  published,  in  due  form  of  law,  his 
last  will  and  testament,  by  which,  after  giving  to  each  of  his  ten 
children  five  dollars,  and  after  devising  to  his  wife,  Mary  Sheafe,  all 
his  farm  in  Eye,  to  hold  during  her  life,  &c.,  and  after  devising  certain 
real  estate  unto  his  seven  children,  and  to  the  heirs  of  their  bodies  in 
fee  tail ;  he  gave,  devised  and  bequeathed  one-third  of  all  the  residue 
of  his  estate,  real  and  personal,  including  the  reversion  of  his  said  farm 
at  Eye,  unto  his  son,  the  said  Theodore  Sheafe,  his  heirs  and  assigns 
forever,  with  a  certain  provision,  for  the  purpose  of  equalizing  the 
shares  of  his  ten  children,  so  that  the  share  of  Theodore  should  be 
equal  to  one-tenth  part  of  his  estate ;  and  in  said  will  appointed  his  son 
Jacob,  junior,  his  son-in-law,  Charles  Gushing,  who  is  the  defendant, 
and  his  son  Edmund  Q.  to  be  executors ;  that  Jacob  Sheafe  afterwards. 
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on  the  twenty-second  day  of  September,  A.  D.  1828,  made  a  codicil  to 
his  will,  in  due  form  of  law,  and  therein  revoked  his  legacy  given  to 
Theodore,  and  instead  thereof  devised  the  share  of  his  estate  so  devised 
to  Theodore  to  his  executors,  "  in  trust,  to  appropriate  and  pay  over 
such  part  of  the  net  income,  rents  and  profits  thereof,  at  such  times, 
and  in  such  manner  as  said  executors  should  judge  proper,  for  the 
maintenance  of  his  said  son  Theodore  Sheafe,  and  after  the  decease  of 
said  Theodore,  to  pay  said  third  part  of  the  residue  of  his  estate,  or 
the  proceeds  thereof,  and  such  surplus  rents,  income,  issues  or  profits, 
as  should  have  accumulated,  and  should  then  remain  in  the  hands  or 
possession  of  said  executors,  to  the  use  and  benefit  of  such  person  or 
persons  as  his  said  son  Theodore  should  limit  and  appoint  by  his  last 
will,  or  other  writing  by  him  signed  and  sealed  for  that  purpose ;  in 
such  parts  or  parcels,  for  such  estates,  and  with  such  lawful  restrictions, 
conditions  and  limitations,  as  said  Theodore  should  thereby  direct; 
and,  in  default  of  such  appointment,  then  to  the  use  of  the  heirs  at  law 
of  said  Theodore ;  and  the  same  should  be  paid,  assigned  and  delivered 
over  accordingly."  And  said  codicil  further  authorized  his  executors, 
or  the  survivor  or  survivors  of  them,  or  any  two  of  them,  at  their 
discretion,  to  sell  and  convey,  in  fee  simple,  any  or  all  of  said  third 
part  devised  to  them  as  aforesaid  in  trust  for  Theodore,  and  to  invest 
the  proceeds  thereof  in  such  manner  as  they  might  judge  most  beneficial 
for  the  trust  and  purposes  aforesaid ;  and  subjected  the  third  part  so 
devised  to  the  executors  in  trust,  to  like  provision  for  equalizing  the 
shares  of  all  his  children. 

The  bill  then  set  forth  that  Jacob  Sheafe  died  on  or  about  the  first 
day  of  March,  A.  D.  1829,  without  having  altered  his  said  last  will  and 
testament,  leaving  a  large  estate,  real  and  personal,  namely,  to  the 
amount  of  sixty  thousand  dollars,  and  leaving  his  son  Theodore,  and 
other  his  children  still  living ;  that  the  executors  named  in  the  will 
caused  it  to  be  duly  proved,  and  Gushing  and  E.  Q,.  Sheafe  took  out 
letters  testamentary  thereon,  on  the  seventeenth  day  of  March,  A.  D. 
1829,  and  took  upon  themselves  the  execution  thereof;  that  said  Gush- 
ing and  E.  Q.  Sheafe  accepted  the  trust  aforesaid  in  behalf  of  Theodore.; 
and  that,  in  their  capacity  as  trustees,  they  received  a  large  amount  of 
property,  both  real  and  personal,  being  one-tenth  part  of  the  estate  of 
Jacob  Sheafe,  over  and  above  the  amount  by  them  expended  for  the 
support  of  Theodore,  &c. 
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The  bill  then  stated  that  Theodore  Sheafe,  in  the  month,  of  June, 
A.  D.  1839,  "in  writing,  under  his  hand  and  seal,  made  his  last  will 
and  testament,  in  due  form,  and  therein  appointed  and  gave  so  much 
of  the  property,  bequeathed  as  aforesaid  in  trust  to  his  use,  to  be  sold 
by  his  executors  therein  named,  as  would  pay  a  note  at  the  Rockingham 
bank,  amounting  to  about  one  thousand  three  hundred  dollars,  with 
interest,  signed  by  said  Theodore  as  principal,  and  Charles  Gushing  and 
Edmund  Q,.  Sheafe  as  sureties ;  and  also  to  pay  to  Theodore  Sheafe 
Gushing  two  hundred  dollars,  and  Mrs.  Theodore  Harris  two  hundred 
dollars,  for  the  education  of  her  son  Theodore  Sheafe  Harris ;"  that  all 
the  remainder  of  his  property  he  appointed,  gave  and  devised  to  Mrs. 
Mary  Adeline  Watson,  and  Ann  Prescott,  one-half  each,  with  a  reser- 
vation of  a  home  for  his  sister  Hannah  Prescott,  and  his  brother  Daniel 
R.  Sheafd,  during  their  lives,  upon  the  farm  therein  mentioned  •  and 
appointed  Gharles  Gushing  and  Edmund  Q.  Sheafe  aforesaid  to  be  his 
executors  of  his  said  will ;  that  said  Theodore  died  in  foreign  parts 
sometime  A.  D.  1839,  in  the  month  of  September,  as  the  plaintiffs 
believe,  and  that  E.  Q.  Sheafe,  having  deceased  before  that  time,  on  the 
twelfth  day  of  May,  A.  D.  1840,  Gushing  caused  the  will  to  be  duly 
proved,  and  took  out  letters  testamentary  thereon. 

It  stated  farther,  that  Theodore  Sheafe,  at  the  time  of  his  decease, 
was  possessed  of  and  left  very  little  property,  and  not  enough,  or  very 
little  more  than  enough,  to  pay  the  expenses  of  administration  upon  his 
estate,  besides  that  bequeathed  by  said  Jacob  Sheafe  to  his  executors  in 
trust  for  him  as  aforesaid  ;  that  his  estate  was  represented  as  insolvent, 
and  decreed  to  be  administered  as  an  insolvent  estate,  &c. ;  that  he  was 
at  the  time  of  his  decease  indebted  to  the  plaintiffs  in  various  sums ; 
that  they  presented  their  several  claims  to  the  commissioner,  which 
were  allowed,  &c. ;  that  the  defendant  wholly  refuses  and  declines  to 
account  for  the  property  of  the  said  Theodore,  or  to  pay  any  part  of 
the  debts  or  claims  of  the  plaintiffs,  &c. 

The  bill  then  prayed  that  an  account  might  be  taken  of  the  moneys 
due  to  the  plaintiffs  from  the  estate  of  Theodore,  and  of  the  other 
debts  owing  by  him  at  the  time  of  his  decease,  according  to  the  report 
of  the  commissioner  of  insolvency  upon  said  estate ;  that  an  account 
might  be  taken  of  the  property  devised  as  aforesaid  by  said  Jacob  to 
said  trustees  in  behalf  of  Theodore,  and  of  all  the  income,  rents  and 
profits  thereof,  and  that  the  same  may  be  decreed  to  be  assets  of  said 
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Theodore,  and  appropriated  for  the  payment  of  the  claims  of  the 
plaintiffs  upon  the  estate  of  said  Theodore,  and  of  all  others  his 
creditors  who  should  become  parties,  &c. ;  and  that  the  plaintiffs  might 
have  such  further  relief  as  the  nature  of  their  case  might  require,  and 
as  might  be  agreeable  to  equity. 
The  defendant  filed  a  demurrer. 

Hatch,  for  the  plaintiffs.  We  apply  under  the  statute  of  1832, 
giving  the  court  chancery  jurisdiction,  and  the  Revised  Statutes,  which 
give  the  court  power  to  administer  trusts. 

We  say  the  trust  has  not  been  properly  applied  according  to  law, 
and  the  administration  of  trusts  is  properly  within  the  jurisdiction  of  a 
court  of  equity.  23  Pick.  148,  153,  First  Cong.  Soc.  in  Raynham  v. 
Tfustees. 

We  pray  for  a  discovery  also.  It  is  a  case  of  mistake,  or  accident. 
Theodore  Sheafe  failed  to  provide  for  his  creditors.     1  Story's  Eq.  181. 

His  execution  of  the  power  with  which  he  was  entrusted  was  defec- 
tive, in  making  no  provision  for  his  creditors. 

This  was  a  trust  for  the  benefit  of  Theodore  Sheafe.  It  is  so  given, 
that  at  common  law  the  creditors  could  not  get  at  it.  It  is  only  in 
equity  that  it  can  be  reached.     8  Cowen,  543,  Sinclair  v.  Jackson. 

Theodore  Sheafe  had  an  interest  during  his  life.  It  was  to  go  to  his 
heirs,  if  he  did  not  dispose  of  it.  He  did  make  a  disposition  of  it, 
and  this  subjects  it  to  his  debts.  2  Vern.  319,  Thompson  v.  Tawne; 
Ditto  465,  LasseUs  v.  Gornwallis;  Ditto  287,  Ashfield  v.  Ashfield;  1 
Atk.  E.  465,  Hinton  v.  Toyer  3  Atk.  269,  Pack  v.  Bathurst;  Ditto 
556,  Troughton  v.  Trmghton;  4  Ves.  86,  Holford  v.  Wood;  2  Ves. 
sen.  1,  Tovmshend  v.  Windham,  cited  Chitty's  Eq.  Dig.  830 ;  7  Ves. 
499,  Holmes  v.  CoghiU;  12  Ves.  206,  8.  C.  on  appeal;  7  Ves.  503, 
note,  Sainton  v.  Ward;  2  Atk.  172,  8.  C. ;  9  Ves.  189,  George  v. 
MUbanke;  17  Ves.  388,  Thorpe  v.  Goodall;  2  H.  Black.  136,  Buck- 
land  v.  Barton ;  1  Tamlyn  R.  393,  Greene  v.  8picer ;  5  Cond.  Eng. 
Ch.  448 ;  2  Sugden  on  Powers,  29 ;  1  Madd.  Ch.  R.  495,  Attorney- 
Gen,  v.  Chrises  Hospital;  Ram  on  Assets,  149. 

In  1  Story's  Eq.  188,  this  is  laid  down  as  the  established  doctrine  of 
equity,  and  in  note  4  he  doubts  the  propriety  of  making  a  distinction, 
if  the  party  does  or  does  not  exercise  the  power.  The  doctrine  is 
stated  also  in  4  Kent's  Com.  339. 
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A  man's  property  is  subject  to  the  payment  of  his  debts,  and  he 
cannot  give  away  his  property,  by  will,  to  the  prejudice  of  his  creditors 

This  was  the  property  of  Theodore  Sheafe.  It  was  given  to  trus- 
tees, to  pay  over  such  part  as  might  be  necessary  for  his  support.  He 
had  nearly  an  absolute  property  in  it.  He  had  power,  in  his  life,  to 
appoint  what  should  be  done  with  all  of  it  after  his  decease.  It  was 
so  far  his  property  as  to  bring  it  within  all  the  cases  cited.  He  had  a 
power  coupled  with  an  interest.  3  Atk.  714,  Hearle  v.  Oreenbank. 
Having  an  interest,  that  interest  was  subject  to  the  payment  of  his 
debts.  In  cases  similar  to  this,  courts  have  holden  that  the  absolute 
property  was  in  the  person  having  the  power.  16  Ves.  135,  Barford 
v.  Street ;  1  Simons  &  Stewart,  248 ;  3  Yes.  299,  Hales  v.  Margerum ; 
Sug.  on  Powers,  127. 

Here  was  a  general  power  of  appointment  Sug.  495.  Theodore 
Sheafe  had  power  to  convey  to  whomsoever  he  pleased.  If  Jacob 
Sheafe  had  given  Theodore  a  power  to  give  it  to  some  particular  indi- 
vidual, it  would  have  presented  a  very  different  case. 

E.  Outts,  (with  whom  was  James  BeU,)  for  the  defendant.  The 
demurrer  admits  the  facts,  but  not  the  conclusions  or  inferences  drawn 
from  them. 

If  the  complainants  are  not  entitled  to  relief,  they  are  not  entitled  to 
discovery.     Cooper's  PI.  116. 

Jacob  Sheafe  was  the  owner  of  the  property.  Theodore  had  no 
interest,  and  no  claims  except  what  might  arise  from  the  bounty  of  his 
father.  He  had  no  estate  in  this  tenth  part.  He  had  a  mere  power 
of  appointment. 

The  word  "estate,"  in  the  statute,  where  it  is  provided  that  the  estate 
of  a  deceased  person  shall  be  applied  to  the  payment  of  his  debts,  means 
legal  estate.  Creditors  of  a  deceased  person  have  no  right  to  an  estate 
which  did  not  belong  to  him. 

An  appointee,  under  a  power,  does  not  derive  from  the  person 
making  the  appointment,  but  under  the  original  conveyance.  4  Cruise's 
Dig.  282,  oh.  16,  §§  62,  65 ;  6  East  289,  Roach  v.  Wadhvm;  Powell  on 
■Dev.  163  ;  Watson  on  Descents  159 ;  2  Fearne  347;  2  Atk.  650,  Mid- 
dleton  V.  Orofts. 

The  English  cases  hold  that  if  no  appointment  be  made,  or  attempted 
to  be  made,  creditors  have  no  right.  ' 
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The  appointor  must  have  an  absolute  power  to  make  such  appoint- 
ment as  he  pleases.  He  must  have  a  power  to  appoint  to  himself,  in 
his  own  lifetime.  So  are  cases  on  the  other  side.  1  Story's  Eq.  188, 
note.     See,  also,  1  Cox  131,  Harrington  v.  JSarte. 

All  the  cases  referred  to  on  the  other  side  are  referred  to  in  Jeremy 
on  Equity  Jurisdiction  377;  and  in  1  Story's  Eq.  188;  1  Madd.  Ch. 
484 ;  4  Kent  333,  d  seq. 

By  the  phrase,  "general  power,"  is  meant  to  include  a  power  to 
appoint  in  any  manner.  If  the  party  cannot  appoint  in  his  own  favor, 
creditors  have  no  claim  upon  the  property. 

Theodore  Sheafe  was  limited  as  to  the  mode,  as  well  as  to  time.  He 
could  convey  only  by  will,  or  by  writing  under  seal  in  nature  of  a  will. 
The  power,  therefore,  was  not  a  general  power.  3  East  440,  Hawkins  v. 
Kemp;  Sugden  on  Powers  260,  et  seq.,  and  p.  131 ;  4  Cruise's  Dig.  246. 

The  will  of  Jacob  Sheafe  gives  no  authority  to  Theodore  to  execute 
the  power  in  his  lifetime,  or  for  his  own  benefit. 

It  is  inequitable  that  the  attempt  to  execute  the  power  should  defeat 
the  very  intention  of  Jacob,  as  set  forth  in  the  codicil.  Our  positions 
are, — 

1.  This  was  not  such  an  estate  as  the  statute  intended. 

2.  Theodore  Sheafe  had  no  general  power  of  appointment,  such  as 
existed  in  the  cases  cited.  His  authority  was  limited.  He  could  not 
exercise  the  power  but  under  will,  or  writing  under  seal.  He  could 
not  apply  it  to  himself. 

3.  There  was  an  apparent  revolution  in  the  mind  of  Jacob  Sheafe 
between  the  time  of  making  his  will  and  the  time  of  making  the 
codicil.  The  intention  of  the  testator  is  to  be  followed,  and  this  was, 
that  the  property  should  not  go  to  Theodore,  or  be  subject  to  debts. 
There  was  no  power  to  raise  money  for  the  use  of  the  cestui  que  trust. 

BarfMt,  in  reply.  It  is  for  the  very  reason  that  the  property  cannot 
be  reached  by  the  ordinary  process  of  law,  that  we  apply  to  the  equity 
powers  of  this  court. 

The  statute  conferring  the  equity  powers  does  not  define  the  extent 
of  them.  We  are  referred  back  to  England,  and  the  inquiry  is,  what 
powers  the  court  there  exercises. 

The  majority  of  cases  sustain  the  plaintiff's  case.  Where  the  party 
appoints  to  his  children  and  friends,  he  appoints  to  his  own  use.     It  is 
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not  honest  that  the  relations  of  Theodore  should  take  the  property- 
through  him,  or  his  act,  and  the  creditors  be  defeated.  There  was  an 
accumulating  fund  to  be  disposed  of  by  him.  It  is  not  true  that  the 
executors  could  have  refused  to  pay  to  the  support  of  Theodore. 

It  is  no  more  unjust  that  the  estate  of  Jacob  Sheafe  should  go  to  the 
payment  of  Theodore's  debts,  than  that  it  should  go  to  the  satisfaction 
of  Theodore's  donations. 

Whether  there  were  good  reasons  for  the  court  of  chancery  to  hold 
that  they  could  not  apply  the  property  to  the  payment  of  debts,  where 
the  party  did  not  attempt  to  exercise  the  power  of  appointment,  and 
could  do  so  where  he  did,  is  now  immaterial.  Whatever  might  be  the 
reason,  originally,  it  is  now  settled,  and  the  plaintiffs  are  entitled  under 
the  rule. 

Paeker,  C  J.  Here  is  undoubtedly  a  trust  in  the  hands  of  the 
defendants.  And  the  statute  conferring  chancery  powers  upon  this 
court  gives  us  power  expressly  in  cases  of  trusts.  The  jurisdiction  to 
enforce  and  apply  the  trust,  in  favor  of  those  legally  entitled  to  the 
benefit  of  it,  seems  to  be  clear,  and  is  not  denied  by  the  defendants. 
9  N.  H.  Rep.  309,  Parsons  v.  Parsons. 

If  the  creditors  are  entitled  to  relief,  according  to  the  prayer  of  the 
bill,  the  attempt  to  dispose  of  the  property,  without  providing  for  their 
payment,  may  also  be  treated  as  a  fraudulent  execution  of  the  power 
vested  in  Theodore  Sheafe,  (he  having  undertaken  to  execute  it,)  against 
which  this  court  should  grant  relief  under  its  equitable  jurisdiction  in 
cases  of  fraud.     2  Ves.  sen.  11. 

The  bill  sets  forth  that  the  plaintiffs  are  creditors  of  Theodore  Sheafe, 
deceased ;  that  Jacob  'Sheafe,  the  father  of  Theodore,  made  a  will,  by 
which  he  gave  one-tenth  of  his  estate  to  Theodore;  that  by  a  codicil 
he  subsequently  altered  the  disposition  of  that  part  of  his  estate,  and 
directed  it  to  be  placed  in  the  hands  of  "his  executors,  in  trust,  to 
appropriate  and  pay  over  such  part  of  the  net  income,  rents  and  profits 
thereof,  at  such  times,  and  in  such  manner,  as  said  executors  should 
judge  proper,  for  the  maintenance  of  his  said  son  Theodore  Sheafe,  and 
afiber  the  decease  of  said  Theodore,  to  pay  said  third  part  of  the  residue 
of  his  estate,  or  the  proceeds  thereof,  and  such  surplus  rents,  income, 
issues  or  profits,  as  should  have  accumulated,  and  should  then  remain 
in  the  hands  or  possession  of  said  executors,  to  the  use  and  benefit  of 
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such  person  or  persons  as  his  said  son  Theodore  should  limit  and 
appoint  by  his  last  will,  or  other  writing  by  him  signed  and  sealed  for 
that  purpose,  in  such  parts  or  parcels,  for  such  estates,  and  with  such 
lawful  restrictions,  conditions  and  limitations  as  said  Theodore  should 
thereby  direct,  and  in  default  of  such  appointment,  then  to  the  use  of 
the  heirs  at  law  of  said  Theodore :  and  that  the  same  should  be  paid, 
assigned  and  delivered  over  accordingly ;"  that  the  defendant  is  surviv- 
ing executor,  and  has  the  fund ;  that  the  executors  applied  so  much  of 
the  income  as  was  necessary  to  the  support  of  Theodore  Sheafe  during 
his  life ;  that  Theodore  Sheafe  undertook  to  exercise  the  power  given 
him  in  the  will  of  Jacob,  and  by  his  will  made  a  disposition  of  the 
property  remaining,  directing  part  to  be  applied  to  the  payment  of 
certain  specified  debts,  and  the  remainder  to  be  distributed  among 
certain  persons  named,  making  no  provision  for  the  debts  due  the 
plaintiffs. 

The  demurrer  admits  the  facts  set  forth. 

The  question  is,  whether  the  plaintiffs  are  entitled  to  have  the  trust 
funds  applied,  so  far  as  may  be  necessary,  to  the  payment  of  their  debts. 

It  appears  to  be  a  well  settled  principle,  in  equity,  that  where  a 
person  has  a  general  power  of  appointment  over  property,  and  he 
actually  exercises  his  power,  whether  by  deed  or  will,  the  property 
appointed  shall  form  part  of  his  assets,  and  be  subject  to  the  claims  of 
creditors,  in  preference  to  the  claims  of  the  appointee.  4  Kent^s  Com. 
333,  (5  Ed.  339.)^  The  principle  has  been  impugned  in  some  cases, 
and  doubts  expressed  whether  its  original  introduction  into  the  equity 
jurisprudence  was  well  warranted ;  but  its  existence,  as  a  part  of  the 
system  of  equity  as  administered  in  England  for  a  long  period,  is  not 
denied.  2  Vern.  465,  Lassdls  v.  Camwallis;  2  Ves.  sen.  1,  Townshend 
V.  Windham,  and  Shirley  v.  Lm-d  Ferrers,  there  cited ;  1  Atk.  E.  466, 
Hintm  v.  Toye;  2  Atk.  E..  172,  Sainton  v.  Ward;  3  Atk.  269,  Pack 
V.  Bathurst;  Ditto  666,  TrougMon  v.  Troughton;  Ditto  697,  Hearle  v. 
Grembank;  17  Ves.  388,  Thorpe  v.  Goodall;  16  Ves.  135,  Barford  v. 
Street.  And  we  see  no  reason  to  gainsay  the  soundness  and  justice  of 
it  as  above  stated.  Where  the  owner  of  property,  who  has  the  right  to 
dispose  of  it  in  such  manner  and  under  such  limitations  as  he  pleases, 
confers  upon  another  the  general  power  of  making  such  disposition  of 
it  as  he  pleases,  or,  in  other  words,  invests  him  with  all  the  attributes 
of  ownership  over  it,  and  that  other  accepts  the  power  thus  tendered  to 
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him,  and  undertakes  to  exercise  dominion  over  the  subject-matter,  as  if 
he  was  an  owner ;  the  original  proprietor,  having  authorized  the  other 
to  treat  it  as  if  it  was  the  property  of  the  latter,  by  exercising  all  the 
power  over  it  which  he  could  exert  if  it  were  actually  his  property ;  and 
he  having  undertaken  to  treat  it  as  if  it  was  his  property,  by  making  a 
disposition  of  it  under  such  a  power ;  a  court  of  equity  may  well  do 
what  the  parties  have  done,  that  is,  treat  it  as  the  property  of  the 
appointer,  and  make  it  subject  to  the  incidents  attending  such  property. 
The  court  in  such  case  do  no  more  than  to  treat  it  as  the  property  of 
the  party,  who,  by  the  express  authority  of  the  owner,  has  the  power  and 
right  to  treat  it  as  if  it  were  his  property,  and  who  undertakes  so  to  do. 

The  court  does  not  interfere  unless  the  party  upon  whom  the  power 
has  been  conferred,  or  to  whom  it  is  tendered,  has  executed  it,  or  done 
some  act  indicating  an  intention  to  execute  it.  This  is  also  settled. 
7  Ves.  R.  499,  508,  Holmes  v.  CoghiU;  12  Ves.  214,  S.  O.  on  appeal. 

It  has  been  said  that  this  distinction  is  a  nice  one,  and  not  very 
satisfactory.  "Why,"  it  is  remarked,  "when  the  party  executes  a 
power  in  favor  of  others,  and  not  of  himself,  a  court  of  equity  should 
defeat  his  intention,  though  within  the  scope  of  the  power,  and  should 
execute  something  beside  that  intention,  and  contrary  to  it,  is  not  very 
intelligible."  1  Story's  Eq.  188,  note;  7  Ves.  499;  12  Ves.  214.  But 
the  reasons,  as  it  seems  to  us,  may  be  well  explained,  upon  the  principle 
before  suggested.  The  subject-matter  upon  which  the  power  is  to  act 
cannot  be  treated  as  the  property  of  the  party  having  the  power  to 
appoint,  until  he,  by  his  appointment,  acts  as  if  it  were  his  property. 
Where  the  owner,  by  some  instrument,  authorizes  another  to  raise  a 
sum  out  of  an  estate,  or  by  way  of  charge  upon  an  estate,  and  to  dispose 
of  it  to  such  uses  as  he  may  appoint,  nothing  exists  in  the  nature  of 
property,  in  him,  or  which  can  be  treated  as  such,  until  he  assents  to 
what  has  thus  been  done,  by  an  exercise  of  the  right.  Authorizing  a 
party  to  create  a  charge  upon  an  estate,  if  he  pleases,  does  not  of  itself 
create  one,  nor  give  him  any  interest  in  it.  But  when  he  assents  and 
creates  the  charge,  within  the  terms  of  the  power,  if  the  power  be 
general,  he  has,  by  the  authority  of  the  owner,  exercised  all  the  power 
over  the  estate,  to  that  extent  that  an  owner  could  do.  There  is,  then,  in 
existence  a  fund  over  which  he  rightfully  claims  and  exercises  dominion, 
and  equity  interferes,  and  holds  that  this  exercise  of  dominion  is  subject 
to  the  ordinary  incidents  of  an  exercise  of  dominion  over  property,  so 
far  that  it  cannot  be  given  away  to  the  prejudice  of  creditors. 
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In  several  of  the  oases  cited,  the  fund,  or  property,  which  the  credi- 
tors sought  to  appropriate  in  satisfaction  of  their  debts,  was  created  only 
by  the  execution  of  the  power,  but  the  same  principle  is  applied  where 
the  fund  or  property  upon  which  the  power  is  to  act  is  already  set  apart 
and  in  existence. 

But,  in  order  to  the  application  of  the  principle,  the  power  must  be 
a  general  power,  as  it  is  termed,  and  it  is  denied  in  this  case  that  the 
power  of  Theodore  Sheafe  was  such  a  power.  This  brings  us  to  the 
question,  what  is  to  be  understood  by  "a  general  power." 

From  some  of  the  cases  it  might  be  inferred  that  a  general  power, 
within  the  meaning  of  the  rule,  existed  only  in  cases  where  the  party 
having  the  right  to  exercise  the  power,  might,  at  any  time  after  it  was 
conferred,  and  in  any  mode,  make  an  appointment  for  his  own  use  and 
benefit.  Such  a  construction  is,  in  effect,  contended  for  in  this  case,  as 
it  is  objected,  not  only  that  Theodore  Sheafe  could  not  appoint  to  his 
own  use,  in  his  lifetime,  but  that  he  was  restricted  to  a  particular  mode 
of  executing  it,  to  wit,  by  deed  or  will. 

The  authorities,  however,  which  have  been  cited  on  the  last  branch 
of  the  defence  do  not  seem  to  sustain  the  objection.  The  power  may 
be  general  in  its  uses,  purposes,  objects  and  effects,  notwithstanding  it 
is  required  to  be  exercised  in  a  particular  way,  as  will  appear  from  the 
authorities  hereafter  cited.  Thus  an  attorney  is  said  to  have  a  general 
power  to  convey  the  lands  of  his  principal,  notwithstanding  the  law 
requires,  in  order  to  a  valid  conveyance,  that  it  should  be  by  deed. 

More  reliance  seems  to  be  placed  upon  the  other  position,  that  Theo- 
dore Sheafe  had  not  a  general  power,  because  he  could  not  appoint  to 
his  own  use,  or  the  use  of  any  one  to  take  effect  in  his  lifetime.  And 
there  is,  in  the  language  of  some  of  the  books,  matter  having  a  tendency 
to  support  this  ground  of  the  defence.  Thus,  in  Jeremy's  Equity  Juris- 
diction, 377,  it  is  said,  "  But  it  is  still  to  be  remembered  that  the  power 
of  appointment  must  be  general,  or  such  as  he  may  execute  for  any 
purpose  whatever,  for  if  the  power  be  limited  in  any  such  manner 
that  he  cannot  by  execution  procure  the  benefit  to  himself,  there  is  no 
pretence  for  his  creditors  to  claim  it."  For  the  support  of  this  position, 
reference  is  there  made  to  2  Vesey,  sen.  10,  which  is  the  case  of  Ld. 
Tmmshend  v.  Windham.  Other  books  hold  a  language  somewhat 
similar. 

The  language  of  Lord  Chancellor  Haedwickb,  in  the  case  cited  by 
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Jeremy,  if  taken  disconnected  from  the  facts  to  which  it  refers,  would 
undoubtedly  appear  to  sustain  the  principle  asserted.  He  refers  to 
Shirley  v.  Lord  Ferrers,  and  other  cases,  "  which  have  established  the 
doctrine  that  where  there  is  a  general  power  of  appointment  of  a  sum 
of  money  to  charge  the  estate  of  a  third  person,  which  it  is  absolutely 
in  his  pleasure  to  execute  or  not,  he  may  do  it  for  any  purpose  what- 
ever, and  appoint  the  money  to  be  paid  to  himself  or  his  executors,  if 
he  pleases."  And  he  then  proceeds  to  say,  "  If  he  executes  it  volun- 
tarily, without  consideration,  for  the  benefit  of  a  third  person,  this 
shall  be  considered  as  a  part  of  his  assets,  and  his  creditors  have  the 
benefit  of  it.  Nor  does  it  differ,  whether  it  is  a  power  to  charge  a  sum 
of  money  on  land,  or  to  create  a  chattel  interest  out  of  land ;  for  it 
will  depend  upon  the  same  foundation,  provided  it  is  a  general  power, 
which  he  may  execute  for  any  purpose ;  for,  if  it  is  a  power  to  appoint 
a  siun  among  other  persons  who  are  at  all  described  by  the  power,  so 
that  it  is  not  absolutely  in  his  power  to  do  it  for  himself,  there  is  no 
pretence  that  his  creditors  could  have  the  benefit  of  it."  2  Vesey, 
sen.  10. 

But  it  is  perfectly  evident,  on  adverting  to  the  facts  of  the  case,  that 
the  Lord  Chancellor  was  then  considering  the  distinction  between  a 
power  where  the  persons  or  objects,  in  whose  behalf,  or  for  whose 
benefit  the  appointment  was  to  be  made,  were,  to  some  extent, 
limited  or  restricted,  and  one  where  there  was  no  limitation  in  this 
particular.  If  the  party  having  the  authority  is  restricted  as  to  the 
objects  in  whose  favor  the  appointment  is  to  be  made,  it  is  very  clear 
that  the  power  is  not  a  general  one  within  the  rule,  for  in  that  case  he 
has  not  the  right  to  act  as  if  he  was  the  owner.  The  restraint  precludes 
him  from  treating  the  subject-matter  as  if  it  was  his  property,  at  any 
time. 

The  facts  of  that  case,  and  the  decision  upon  them,  show  conclusively 
that  Lord  Haedwicke  is  not  to  be  understood  as  asserting  that  it  is 
necessary,  in  order  to  constitute  a  general  power  within  the  meaning  of 
the  rule,  that  the  appointor  should  have  the  right  to  reduce  the  subject- 
matter  into  his  own  possession,  or  the  right  to  appoint,  so  that  he  may 
take  a  beneficial  use  of  it  himself  in  his  lifetime. 

The  bill  was  by  the  creditors  of  Joseph  Windham  Ash,  the  testator, 
to  have  an  account  and  satisfaction  out  of  his  assets.  He  was  entitled 
to  a  large  estate  for  life,  remainder  to  his  sons  successively  in  tail, 
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remainder  to  his  nephew,  William,  Windham,  in  tail,  with  limitations 
over.  Having  no  sons,  the  testator  executed  an  indenture  of  demise,  in 
1734,  and  thereby,  in  performance  it  was  said  of  certain  promises  made 
before  the  marriage  of  his  nephew  William,  let  him  have  possession, 
immediately,  of  part  of  his  estate,  without  paying  anything  for  it;  but 
William  covenanted  that  if,  by  the  testator's  death  withmit  issue  male,  it 
should  happen  that  William,  or  any  heirs  of  his  body,  should  come  into 
possession  of  this  estate,  he  would  permit  such  person  as  the  testator 
should,  by  deed  or  vnll,  in  his  lifetime,  appoint  for  that  purpose,  to  enter 
and  receive  the  rents  and  profits  of  the  estate,  for  as  long  a  time  as 
William  should  enjoy  it  in  the  testator's  life.  In  1742,  the  testator, 
by  deed,  directs  all  and  singular  the  lands,  &c.  and  all  his  estate,  title, 
right,  and  interest,  to  V-  Comyns,  his  heirs,  &c.  to  take  the  profits 
thereof,  ffom  and  immediately  after  the  death  of  the  testator,  in  trust 
nevertheless,  to  and  for  the  sole  and  separate  use  of  his  daughter 
Catherine,  her  heirs,  &c.;  and  died  in  1746. 

"  The  question  was,  whether  this  twelve  years'  interest  in  William's 
estate  was  part  of  the  assets  of  the  testator,  or  a  good  appointment  to 
the  daughter." 

It  is  apparent,  from  the  statement  of  that  case,  that  the  testator  had 
no  power  of  appointment,  by  the  exercise  of  which  he  could  take  any- 
thing to  his  own  use  in  his  lifetime,  for  the  exercise  of  the  power  was, 
by  the  terms  of  it,  to  become  operative  only  after  his  decease.  There 
was  no  attempt  to  support  the  bill  upon  any  property,  or  right  of  the 
testator,  prior  to  the  demise,  or  to  subject  the  property  to  the  creditors 
upon  any  other  ground  than  the  right  of  the  testator  under  the  power 
of  appointment.  It  was  argued,  for  the  plaintiffs,  that  this  was  part 
of  his  personal  assets ;  that  a  general  power  was  so  considered  in  that 
court,  if  executed  without  a  valuable  consideration,  (let  it  be  to  what- 
ever persons  or  uses,)  because  it  is  that  over  which  he  has  an  absolute 
property,  and  shall  not  therefore  give  away  from  his  creditors  after  his 
death ;  that  if  the  power  was  to  limit  only  to  particular  persons  or  uses, 
that,  when  exercised,  is  not  assets,  because  to  a  particular  use,  &c. ;  that 
no  power  could  be  more  general  than  the  one  then  in  question,  as  to 
persons  and  uses ;  that  the  testator  might  have  sold  or  mortgaged  this 
property,  though  he  could  not  actually  enjoy  it  in  his  life ;  and  that,  if 
there  was  no  appointment,  it  would  have  gone  to  the  general  assignees 
at  law  of  the  testator,  the  old  ownership  resulting.  Lassells  v.  Lord 
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ComwaMis,  2  Vera.  465 ;  Pre.  Chan.  232,  Shirley  v.  L(yrd  Ferrers;  and 
Bainton  v.  Ward,  were  cited. 

For  the  daughter,  it  was  urged  that  this  being  to  arise  oil  a  contin- 
gency after  the  testator's  death,  there  were  no  words  in  the  conveyance 
reserving  the  estate  to  him,  nor  of  covenant  to  his  executors,  but  merely 
to  such  as  he  shall  appoint,  which  alone  made  it  different  from  the  cases 
cited,  arid  that  if  there  was  no  appointment,  it  could  not  devolve  on  his 
personal  representatives. 

Lord  Hardwicke  said  it  was  insisted  for  the  plaintiffs,  that  this  is 
such  a  kind  of  interest  granted  as  the  testator  would  be  entitled  to 
the  benefit  of,  although  he  had  made  no  particular  appointment ;  but, 
on  consideration,  he  was  of  opinion  that  without  making  a  particular 
appointment,  neiiher  the  testator  nor  any  in  his  place  could  have  the  benefit 
of  this  covenant;  that  no  action  of  covenant  could  have  been  maintained 
by  the  executors  of  the  testator,  upon  the  deed,  until  he  had  made  an 
appointment ;  that  when  the  testator  came  to  execute  the  power,  and 
nominate  an  appointee,  then  it  became  complete,  and  operated  as  a 
grant  of  the  land,  for  that  chattel  interest,  to  take  effect  out  of  his 
remainder  in  tail,  from  that  time ;  that  the  meaning  was  to  leave  it  in 
the  uncle's  power,  or  option,  to  make  use  of  it  or  not ;  and  that  the 
next  consideration  was,  supposing  this  was  not  such  an  interest  as  would 
take  effect  umtil  the  power  was  executed,  and  that  vdthout  particular 
appointment  the  executors  of  the  testator  could  have  no  benefit,  whether 
this  differs  from  the  other  cases  on  the  execution  of  general  powers, 
when  executed  by  the  party,  as  Shirley  v.  Id.  Ferrers,  and  others.  And 
then  follow  the  remarks  first  cited.  He  is  reported  to  have  said,  subse- 
quently, in  the  same  case,  "  Here  the  testator  had  a  power  to  appoint 
the  benefit  of  the  covenant,  or  in  the  other  light  this  chattel  interest  in 
the  land,  to  take  effect  out  of  the  remainder  in  tail,  generally  to  any 
person,  or  to  take  it  to  himself;  he  appoints  it  not  to  himself,  but 
merely  voluntarily  to  a  daughter,  to  take  effect  after  his  death,  as  it 
could  not  be  otherwise ;  in  respect  of  his  creditors  it  must  be  considered 
as  part  of  his  estate  at  the  time  of  his  death ;  he  having  executed  so  as 
to  gain  the  interest  to  himself  and  attempted  to  pass  it  at  the  same  time 
to  his  daughter,  the  court  will  not  suffer  it,  saying  he  has  been  guilty 
of  a  fraud  as  to  them,  being  indebted  at  the  time."  Perhaps  there  may 
be  some  error  in  the  language  of  this  part  of  the  report,  as  it  is  clear, 
not  only  from  the  statement  of  the  case,  but  from  other  parts  of  the 
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opinion,  that  there  was  nothing  that  the  testator  could  take  to  himself, 
into  his  own  possession,  in  his  lifetime,  or  that  any  one  could  take 
through  him,  except  upon  his  appointment,  to  take  effect  after  his 
decease.  If  the  language  quoted  was  used.  Lord  Haedwicke  by  the 
words,  "  take  it  to  himself,"  could  only  have  intended  that  he  might 
appoint  it  to  such  use  after  his  decease  as  he  should  by  some  other 
instrument  direct,  which  would  not  affect  the  principle  of  the  case. 
I  The  decision  was  in  favor  of  the  creditors,  and  the  case  is  therefore  a 
direct  authority  against  the  objection  urged  in  behalf  of  the  defendant, . 
for  the  reason  before  stated,  that  it  shows  that  it  is  not  essential,  in  order 
to  constitute  a  general  power,  that  the  party  should  have  the  right  to 
nake  a  disposition  which  will  take  effect  immediately,  or  even  one 
through  which  he  may  receive  anything  to  his  own  use,  in  his  lifetime. 

A  power,  then,  is  general  or  not,  within  the  meaning  of  the  rule, 
according  to  the  persons  or  uses  to  which  the  property  may  be  appointed 
under  it,  and  not  according  to  the  time  when  its  exercise  takes  effect  in 
possession,  or  the  instrument  by  which  its  exercise  is  to  be  manifested. 

We  are  satisfied  that  if  the  principle  is  once  admitted,  it  must  lead 
to  this  result.  To  hold  that  creditors  should  come  in,  where  the  party 
had  a  power  to  dispose  of  the  estate  to  whom  he  pleased,  taking  effect 
in  his  lifetime,  and  that  they  were  shut  out  if  the  power  extended  only 
to  dispose  of  the  estate  as  he  pleased,  taking  effect  at  his  decease,  would 
be  making  a  distinction  without  any  sound  difference,  and  we  should 
come  to  such  a  conclusion  only,  upon  finding  that  we  were  thus  limited 
by  the  authorities.  If  a  party  may  by  will  or  deed  dispose  of  property 
to  whom  and  for  such  uses  as  he  pleases,  to  take  effect  at  his  death,  and 
may  thus  apply  it  to  the  payment  of  his  debts,  or  direct  any  other 
disposition  to  be  made  of  it,  he  has  as  great  a  power  of  disposal  as  he 
has  over  his  own  estate,  to  take  effect  at  the  same  time ;  and  having 
undertaken  to  exercise  the  authority,  it  may  well  be  treated  as  a  part 
of  his  estate,  upon  his  decease,  so  far  as  to  require  that  he  should  first 
provide  for  his  debts  out  of  it ;  and  if  he  fails  so  to  do,  equity  may 
apply  it  as  a  part  of  his  estate,  so  far  as  it  is  necessary  for  that  purpose. 
Undertaking  to  exercise  a  power,  which  authorized  him  to  appropriate 
the  property  to  the  payment  of  his  creditors  by  a  mere  gift  or  legacy, 
without  making  provision  for  them,  is  a  fraud  upon  them.  It  is  no 
answer  to  this  to  say,  that  the  property  is  a  part  of  the  estate  of  Jacob 
Sheafe,  and  that  Theodore  Sheafe  had  merely  a  right  to  designate  what 
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disposition  should  be  made  of  it  upon  his  decease.  That  unlimited 
right  of  disposition,  with  the  act  of  Theodore  in  exercise  of  it,  makes 
it  part  of  his  estate. 

It  but  serves  to  confirm  this  view  of  the  matter,  in  this  particular 
case,  that,  by  the  will  of  Jacob  Sheafe,  if  Theodore  failed  to  act  upon 
his  power  of  appointment,  the  property  was  to  be  distributed,  on  the 
decease  of  Theodore,  among  Theodore's  heirs  at  law.  That,  however, 
would  not  have  authorized  the  creditors  to  interfere  with  it,  had  Theo- 
dore declined  to  exert  his  power  over  it,  as  it  would  then  have  passed 
to  his  heirs  by  the  will  of  Jacob  Sheafe  alone,  and  they  would  have 
taken  as  legatees  under  the  will. 

If,  on  account  of  the  phraseology  to  which  we  have  adverted,  in  the 
case  o£Lord  Townshend  v.  Windham,  any  further  authority  is  desirable  in 
support  of  the  principle  which  we  have  deduced  from  that  case,  relative 
to  the  construction  of  the  term,  "  general  power,"  it  may  be  found  in 
Jenney  &  a.  v.  Andrews  &  a.,  6  Haddock's  Ch.  R.  264,  in  which  it  was 
held,  that  where  a  party,  having  a  power  of  appointment  over  money, 
to  be  executed  only  by  will,  made  his  will,  disposing  of  the  property, 
and  then  became  bankrupt,  and  afterwards  obtained  his  certificate,  and 
died  without  revoking  his  will,  the  appointee  by  the  will  was  a  trustee 
for  the  creditors  of  the  bankrupt,  who  became  such  after  he  had 
obtained  his  certificate. 

The  facts  of  the  case  were,  that  by  a  settlement  in  April,  1808, 
made  previously  to  the  marriage  of  Henry  Humphries,  and  Jane  his 
wife,  a  moiety  of  £5999  12s.  9d.  three  per  cents,  became  vested  in 
trusts,  for  such  uses  (if  there  should  be  no  children  of  the  marriage) 
as  Henry  Humphries  should  by  his  last  will  and  testament  in  writing, 
or  any  writing  in  the  nature  of  a  will,  or  any  codicil  or  codicils 
executed  by  him  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  direct,  limit,  or  appoint,  and  for  want  of  such 
direction,  limitation  and  appointment,  in  trust,  for  the  plaintiff  Jane 
Humphries,  her  executors  and  administrators.  Henry  Humphries 
being  indebted  to  the  plaintiff,  Edward  Jenney,  in  the  sum  of  £4500, 
assigned  or  appointed  his  intei-est  to  Jenney,  by  indenture,  21st  August, 
1815,  as  a  security  for  the  debt.  On  the  15th  November,  1815,  a 
commission  of  bankruptcy  issued  against  Henry  Humphries ;  the 
defendants,  Taddy  and  Tullock  and  Newman  were  chosen  assignees ; 
and  Andrews  and  the  plaintiff  Jenney,  the  trustees  under  the  settle- 
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ment;  proved  a  debt  under  the  commission,  on  account  of  a  bond 
given  to  them  by  the  bankrupt,  for  securing  a  sum  of  money,  as  part 
of  the  trust  funds  of  the  marriage  settlement ;  and  received  a  dividend 
which  was  added  to  the  trust  property,  a  moiety  of  which  the  bankrupt 
had  power  to  appoint  by  his  will. 

Henry  Humphries,  in  order  more  effectually  to  secure  Jenney,  on 
the  29th  August,  1815,  made  his  will  in  the  presence  of  two  witnesses, 
and  thereby  appointed  his  interest  in  the  trust  moneys  to  Jenney,  his 
executors,  administrators  and  assigns,  in  trust,  to  raise  the  said  sum  of  • 
£4500,  and  interest,  and  subject  thereto,  in  trust  for  the  plaintiff  Jane 
Humphries. 

Henry  Humphries  died  on  the  10th  May,  1820,  without  issue,  having 
previously  obtained  his  certificate,  and  Jane  Humphries,  the  plaintiff, 
proved  the  will.  The  plaintiff,  Jane  Humphries,  claimed  the  absolute 
interest  in  the  money,  and  the  prayer  of  the  bill  was  accordingly.  On 
the  other  hand,  the  assignees  of  Humphries,  the  husband,  claimed  the 
money. 

The  counsel  for  the  plaintiffs  contended  that  the  bankrupt  had  a 
power  of  disposal  only  by  will,  and  that  the  property  appointed  could 
not,  therefore,  be  assets  till  after  his  death.  But  as  the  bankrupt 
obtained  his  certificate,  this  property,  acquired  subsequently,  could  not 
pass  to  the  assignees. 

The  vice-chancellor  said,  "where  there  is  a  general  power  of  appoint- 
ment by  will,  and  an  appointment  is  made,  the  appointee  is  a  trustee 
for  creditors ;  but  it  is  not  for  creditors  at  the  time  of  the  execution  of 
the  will,  but  at  the  death  of  the  testator.  The  certificate  of  the  bank- 
rupt deprives  the  assignees  of  all  claims  for  the  benefit  of  the  creditors 
under  the  commission." 

The  power  of  appointment  in  the  above  case  could  be  exercised  by 
will  only,  which  of  course  could  not  take  effect  until  after  the  decease 
of  the  party  appointing ;  but  no  doubt  is  expressed  on  that  account, 
and  it  was  regarded  as  a  general  power. 

And  in  Toiimshend  v.  Windham,  the  power  was  to  be  executed,  as  in 
this  case,  by  deed  or  will.  See,  also,  1  P.  Wms.  149,  171,  Tomlinson 
V.  Dighton;  1  Tamlyn  396,  Green  v.  Spicer. 

Upon  these  authorities  we  are  of  opinion  that  the  power  given  to 
Theodore  Sheafe  was  a  general  power,  within  the  meaning  of  the  rule. 
It  enabled  him  io  treat  the  subject-matter  of  it  as  his  property,  at  his 
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decease.     He  assumed  in  virtue  of  the  power  to  make  a  disposition  of 

it,  to  take  effect  at  that  time,  as  if  he  had  the  ownership,  and  the  court 

must  thereupon  treat  it  as  if  it  was  his  property,  so  far  as  to  subject  it 

to  the  discharge  of  his  debts. 

Demurrer  overruled. 

Leave  to  file  an  answer. 


A  power  is  defined  by  Buller,  J.,  as  "an  authority  enabling  one 
person  to  dispose  of  the  interest  which  is  vested  in  another,"  Goodell  v. 
Brigham,  1  Bos.  &  Pul.  197.  Sugden,  who  is  followed  by  Bouvier,  de- 
fines a  power  as  an  authority  enabling  a  person  through  the  medium  of 
the  Statute  of  Uses  to  dispose  of  an  interest  vested  either  in  himself  or 
in  another  person.  This  definition  is  adopted  in  Burleigh  v.  Clough,  52 
N.  H.  267,  and  while  it  does  not  strictly  cover  all  powers  yet  it  covers  all 
of  the  class  to  which  we  generally  have  reference  when  we  speak  of  a 
"power"  generally,  for  although  there  are  common-law  powers — for  ex- 
ample, powers  of  attorney — yet  the  rules  governing  the  creation  and  exe- 
cution of  such  powers  differ  widely  from  those  applicable  to  powers 
usually  so  called,  and  frequently  place  the  holder  in  the  position  of  a  mere 
agent.  Thus  in  the  execution  of  a  power  of  attorney  to  convey  land, 
the  attorney  is  the  mere  representative  of  the  real  grantor,  and  his  deed 
in  execution  of  his  authority  must  be  accompanied  with  all  the  formali- 
ties which  would  have  been  requisite  had  the  transfer  been  made  by 
another  person. 

The  definition  of  a  power  in  the  New  York  Revised  Statutes  is  as 
follows:  "An  authority  to  do  some  act  in  relation  to  lands,  or  the  crea- 
tion of  estates  therein,  or  charges  thereon,  which  the  owner  granting  or 
reserving  such  power  might  himself  lawfully  perform,"  R.  S.  (1874, 
Throop),  Pt.  2,  Ch;  1,  Tit.  2,  §  74,  p.  2188.  This  definition  has  likewise 
been  adopted  in  Michigan,  An'd  St.  (1882),  §  5591 ;  Minnesota,  Gen.  St. 
(1878),  Ch.  44,  §  2 ;  Wisconsin,  R.  S.  (1878),  §  2101 ;  Dakota,  Civil 
Code  (1883),  §  298,  p.  787. 

Classification  of  Powers. 

Sugden  classifies  and  divides  powers  as  follows :  "  Powers  are  either 
given  to  a  person  who  has  an  estate  limited  to  him  by  the  deed  creating 
the  power,  or  who  had  an  estate  in  the  land  at  the  time  of  the  execution 
of  the  deed,  or  to  a  stranger  to  whom  no  estate  is  given,  but  the  power  is 
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to  be  exercised  for  his  own  benefit,  or  to  a  mere  stranger  to  whom  no 
estate  is  given  and  the  power  is  for  the  benefit  of  others.  The  two  first 
may  be  distinguished  into  two  kinds:  first,  appendant  or  appurtenant; 
second,  collateral  or  in  gross.  The  third,  it  should  seem,  is  a  power  in 
gross.  The  latter  are  termed  powers  simply  collateral."  Sug.  Pow., 
p.  46  (Ed.  1861,  Lond.).  There  is  also  a  division  of  powers  into  general 
and  particular.  A  general  power  is  one  which  is  not  limited  as  to  the 
objects  or  purposes  for  which,  or  as  to  the  persons  in  whose  favor  it  is  to 
be  exercised ;  a  particular  power  is  one  which  is  so  limited,  as  where  the 
objects  are  prescribed,  or  where  the  power  of  selection  of  the  persons  in 
whose  favor  it  is  to  be  exercised  is  circumscribed  so  as  to  be  limited  in  its 
benefits  to  members  of  a  specified  class.  The  mere  fact  that  a  power,  gen- 
eral in  its  scope,  is  to  be  exercised  in  a  special  way,  or  that  the  time  when 
the  exercise  is  to  be  effective  is  specified  will  not  destroy  the  generality  of 
the  power,  Johnson  v.  Gushing,  15  N.  H.  298. 

There  is,  besides,  a  statutory  division,  which  has  been  adopted  in  New 
York  and  in  those  States  which  have  followed  its  Revised  Statutes,  as 
follows :  First,  as  to  scope,  powers  are  divided  into  general  powers,  viz., 
those  which  authorize  the  alienation  in  fee  of  land  by  any  conveyance, 
will  or  charge,  and  to  any  person  whatever,  and  special  powers,  viz., 
those  which  authorize  the  disposition  to  particular  persons  or  classes,  or 
the  conveyance  of  a  particular  interest  less  than  a  fee.  Second,  as  to  in- 
terest, the  division  is  into  beneficial  powers,  where  no  person  other  than 
the  donee  has  an  interest  in  the  execution  of  the  power,  and  powers  in 
trust,  under  which  head  is  included  a  general  power  where  any  per- 
son or  class  of  persons  other  than  the  donee  is  designated  by  the  instru- 
ment creating  the  power  as  entitled  to  the  proceeds,  or  any  portion  thereof, 
or  any  other  benefit  resulting  from  the  alienation  of  land  by  authority  of 
the  power,  and  a  special  power,  where  the  disposition  authorized  is  to 
be  made  to  any  person  or  class  other  than  the  donee  or  when  any  other 
than  the  donee  is  entitled  to  any  benefit  from  such  disposition,  New  York, 
K  S.  (Throop),  Pt.  2,  Ch.  1,  Tit.  2,  §§  76,  11,  18,  19,  94,  95,  p.  2189 ; 
Michigan,  Howell,  An'd  Stat.  (1882),  §§  5593-6,  5611,  5612;  Wisconsin, 
R.  S.  (1878),  §§  2104-7,  2121-2;  Minnesota,  Gen.  Stat.-  (1878),  Cli.  44, 
§§  4-7,  22-3 ;  Dakota,  Civ.  Code  (1883),  §§  300-6,  p.  787. 

The  statutes  of  the  States  above  mentioned  also  speak  of  an  absolute 
power  which  is  one  by  the  authority  of  which  the  donee  can,  in  his  life- 
time, dispose  of  the  entire  fee  for  his  own  benefit,  New  York,  R.  S.,  Pt.  2, 
Ch.  1,  Tit.  2,  §  85,  p.  2189 ;  Michigan,  An'd  St.,  §  5602  ;  Wisconsin,  R.  S., 
§  2112;  Minnesota,  Gen.  St.,  Ch.  44,  §  13;  Alabama,  Code  (1876), 
§  2207 ;  Dakota,  Civil  Code,  §  340,  p.  791. 
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Power  Coupled  with  Interest. 

As  in  the  course  of  this  note  we  shall  observe  that  distinctions  are  fre- 
quently made  between  a  power  coupled  with  an  interest  and  one  not  so 
coupled,  or,  as  it  is  often  called,  a  naked  power,  it  may  be  well  to  consider 
what  is  meant  by  a  coupling  with  an  interest.  An  examination  of  the 
cases  on  the  subject  shows  that  bjr  the  expression  "power  coupled  with  an 
interest"  it  is  not  meant  that  the  donee  of  the  power  has  necessarily  any 
beneficial  interest  in  the  subject  of  the  power — he  may  or  he  may  not 
have — but  it  is  meant  merely  that  he  is  possessed  of  the  legal  estate  or 
a  right  therein,  Peter  v.  Beverly,  10  Pet.  532 ;  Osgood  v.  Franklin,  2 
Johns.  Ch.  1 ;  Hunt  v.  Bousmanier,  8  Wheat.  174  ;  thus  trustees  without 
the  least  beneficial  interest  in  the  trust  estate,  with  power  to  sell,  have  a 
power  coupled  with  an  interest,  and  a  person  may  have  given  a  consider- 
ation for  a  power  and  yet  technically  not  have  an  interest.  Coney  v.  San^ 
ders,  28  Ga.  511.  It  is  essential  to  the  coupling  of  an  interest  with  the 
power  that  the  donee  be  enabled  to  execute  the  power  in  his  own  name, 
Frink  v.  Boe,  70  Gal.  296. 

Power  not  an  Estate. 

A  power  is  not  an  estate  and  its  existence  does  not  imply  ownership  or 
an  estate  in  the  donee  thereof,  Eaton  v.  Shaw,  18  N.  H.  320 ;  even  where 
a  power  to  appoint  is  vested  in  a  cestui  que  trust,  Harrison  v.  Battle,  1 
D.  &  B.  Eq.  213;  indeed,  as  said  by  Parker,  C.  J.,  in  Eaton  v.  Shaw, 
with  reference  to  a  general  power  of  disposition,  "the  existence  of  such  a 
power  as  a  technical  power  excludes  the  idea  of  an  absolute  fee  simple  in 
the  party  who  possesses  the  power." 

A  power  does  not  need  seisin  in  its  possessor  out  of  which  the  estate 
appointed  is  to  be  served,  for  the  appointee  takes  under  the  deed  or  will 
by  which  the  power  is  created.  Badgers  v.  Wallace,  5  Jones,  Law,  189. 

As  a  power  is  not  an  estate,  it  is  held  that  a  statute  providing  that  a 
child  omitted  from  the  will  of  its  parent  shall  take  such  portion  of  the 
parent's  estate  as  it  would  have  taken  had  the  parent  died  intestate  (see 
Yol.  3,  p.  454),  does  not  in  any  way  affect  lands  as  to  which  the  testator 
had  a  power  of  appointment  only,  hence  a  child  omitted  in  a  testamentary 
appointment  cannot  claim  anything  by  reason  thereof,  and  if  omitted  in  a 
will  where  the  testator  had  both  an  estate  and  power,  its  share  will  be 
solely  its  proportion  of  the  land  in  which  the  estate  existed,  Sewall  v. 
Wilmer.  132  Mass.  131. 
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Coexistence  of  life  Estate  and  Power  of  Disposal  by  Will  does 
not  Enlarge  the  Estate  to  a  Fee. 

The  co-existence  in  the  same  person  of  a  life  estate  and  a  power  of  dis- 
posal by  will  does  not  per  se  enlarge  the  estate  of  the  life  tenant  to  a  fee, 
Ward  V.  Amory,  1  Curt.  419,  and  see  ante,  Vol.  I.  p.  65T,  even  when  the 
power  and  the  life  estate  are  given  by  the  same  instrument ;  the  rule  in 
the  case  of  wills  being  that  where  a  devise  is  made  to  one  expressly  for 
life  and  after  his  death  to  such  person  as  he  shall  appoint,  he  will  not  take 
a  fee,  Pepper^s  Est.,  1  Pars.  436 ;  Benesch  v.  Clark,  49  Md.  497  ;  Weir 
V.  Smith,  62  Tex.  1 ;  Orr  v.  O'Brien,  55  Id.  154 ;  Phileo  v.  Ealliday,  24 
Id.  41 ;  Wimberly  v.  Bailey,  58  Id.  225 ;  Burleigh  v.  dough,  52  N.  H. 
287  ;  Henderson  v.  Vaulx,  10  Yerg.  30 ;  Dunning  v.  Vandusen,  47  Ind. 
423 ;  Denson  v.  Mitchell,  26  Ala.  371 ;  but  where  a  general  devise  is  made 
to  one  and  such  person  as  he  shall  appoint,  or  to  one  with  full  power  of 
disposal,  he  will  take  a  fee,  Pepper's  Est.,  supra;  Shields  v.  Netherland, 
5  Lea,  193;  this  distinction  is  said  by  Sir  William  Grant  in  Bradly  y. 
Westcott,  13  Yes.  452,  to  be  slight,  but  perfectly  established ;  but  to 
enlarge  the  estate  the  power  must  be  full ;  if  there  be  any  restriction  upon 
its  exercise  the  enlargement  to  a  fee  will  not  take  place,  as  in  Hull  y. 
Culver,  34  Conn.  403,  where  the  devise  was  to  A.  for  life,  "  and  if  he 
should  want  for  his  support  to  sell  any  part  or  the  whole  of  it  for  his 
maintenance,  my  will  is  that  it  shall  be  at  his  disposal,"  the  estate  was 
held  not  to  be  enlarged  to  a  fee  except  in  the  contingency  of  need. 

The  law  in  Virginia  differs  from  the  general  current  of  decision  in  the 
United  States.  See  ante,  Vol.  I.  p.  65 ;  May  v.  Jaynes,  20  Gratt.  692 ; 
Missionary  Society  v.  Calvert's  Adm'r,  32  Id.  357 ;  Reynolds  v.  Lee,  12 
Reporter,  702. 

Under  the  Alabama  Code,  §  2204  (1595),  a  devise  expressly  for  life  with 
an  absolute  power  of  disposal  is  a  fee  as  to  creditors  and  purchasers 
only,  but  it  is  subject  to  any  future  estate  limited  thereon  in  case  of  the 
non-execution  of  the  power  or  the  sale  of  the  land  for  debts  during  the 
particular  estate,  Alford's  Administrator  v.  Alford's  Administrator,  56 
Ala.  350.  The  statute  refers  to  a  particular  estate  for  either  life  or  years, 
and  the  same  is  the  rule  in  New  York,  R.  S.  Pt.  2,  Ch.  1,  Tit.  1,  §  81, 
p.  2189;  Michigan,  An'd  St.  §  5598;  Wisconsin,  R.  S.  §  2108,  p.  79L; 
Minnesota,  Gen.  St.  Oh.  44,  §  12  ;  Dakota,  Civ.  Code,  §  339,  p.  791.  In 
the  same  States,  where  a  general  beneficial  power  (defined  above,  p.  23) 
to  devise  is  given  to  a  tenant  for  life  or  years,  it  is  deemed  an  absolute 
power  within  the  above  rule ;  New  York,  R.  S.  Pt.  2,  Ch.  1,  Tit.  1,  §  84, 
p.  2189  ;  Michigan,  An'd  St.  §  5601 ;  Wisconsin,  R.  S.  §  2111 ;  Minnesota, 
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Gen.  St.  Ch.  44,  §  12 ;  Alabama,  Code,  §  2207  ;  Dakota,  Civ.  Code,  §  339, 
p.  791. 


Power  not  Inconsistent  with  Fee  in  other  Person  than  Donee 
although  the  Kxercise  of  the  Pow^er  may  Divest  the  Fee — 
Power  will  not  Interfere  with  Descent  or  Devise. 

As  a  power  is  not  an  estate,  its  existence  will  not  be  inconsistent  with 
the  existence  of  a  fee  in  a  person  other  than  the  donee,  although  the  fee  is 
liable  to  be  divested  by  the  exercise  of  the  power,  Shearman's  Adm'r  v. 
Hicks,  14  Gratt.  96 ;  Hollman  v.  Tigges,  42  N.  J.  Eq.  127  ;  and  it  will 
not  impede  the  course  of  a  descent  or  devise,  Jackson  ex  d.  Bogert  v. 
Schauber,  7  Cow.  187  ;  Eelzel  v.  Barber,  69  N.  Y.  1 ;  hence  while  a 
devise  to  executors  to  sell  will  givp  them  an  estate  in  the  land  devised,  a 
devise  that  land  shall  be  sold  by  executors,  or  a  power  given  them  to  sell, 
there  being  no  actual  devise  to  the  executors,  will  not  confer  an  estate, 
and  the  land  will  pass  to  the  heirs-at-law  to  be  held  by  them  until  the  power 
of  sale  be  exercised,  Co.  Litt.  236  a ;  Fluke  v.  ExWsof  Fluke,  16  N.  J.  Eq. 
478  ;  Herbert  v.  Ex'r  of  Tuthill,  Saxt.  141  ;  Bergen  v.  Bennett,  1  Caines' 
Cas.  16 ;  Gest  v.  Flock,  1  Gr.  Ch.  108 ;  Haskell  v.  House,  1  Tread w. 
106  ;  Ferguson  v.  King,  2  Nott  &  McC.  .588  ;  Dexter  v.  Sullivan,  84  N.  H. 
478  ;  Thomson  v.  Gaillard,  3  Rich.  418  ;  Den  ex  d.  Snowhill  v.  Snowhill, 
3  Zab.  447  ;  Glendenning  v.  Lanius,  3  Ind.  441 ;  Beadle  v.  Beadle,  2  Mc- 
Crary,  586 ;  Moores  v.  Moores,  41  N.  J.  L.  440 ;  Patton  v.  Crow,  26  Ala. 
431 ;  Ferebee  v.  Proctor,  2  D.  &  B.  439 ;  Haskell  v.  House,  3  Brev.  242 ; 
Bomaine  v.  Hendrickson's  Fx'r,  24  N.  J.  Eq.  232. 

There  has  been  a  difference  of  opinion  as  to  the  effect  of  a  devise  of  land 
to  be  sold  by  the  executors.  Mr.  Hargrave  was  of  opinion  that  such  a 
devise  would  give  more  than  a  naked  power,  note  to  Co.  Litt.  113  a,  and 
Shippen's  Heirs  v.  Glapp,  29  Pa.  St.  265,  affords  a  qualified  support  to 
this  position,  but  the  better  established  position  appears  to  be  the  one 
stated  above,  which  is  that  taken  by  Sir  Edward  Sugden. 

In  Ohio,  a  power  to  executors  to  sell  when  they  deem  it  can  be  done  to 
advantage  and  to  distribute  the  proceeds,  is  a  power  with  an  interest,  and 
while  the  fee  remains  in  the  heir  the  executors  are  entitled  to  possession, 
Dabney  v.  Manning,  3  Oh.  321. 

Subjection  of  Property  with  reference  to  which  Power  exists  to 
■  the  Debts  of  the  Donee. 

In  one  respect,  however,  a  power  may  be  assimilated  to  an  estate  in  the 
donee,  viz.,  where  one  has  a  general  power  of  appointment  and  actually 
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exercises  that  power  whether  by  will  or  deed,  in  such  case  it  is  held  that 
the  property  subject  to  the  power  will  become  ia'equity  part  of  the  donee's 
assets  and  will  be  subject  to  the  claim  of  his  creditors  in  preference  to  the 
claims  of  the  appointee,  4  Kent's  Com.  339.  This,  which  has  been  repeat- 
edly held  to  be  law  in  England  in  a  course  of  decisions  beginning  with 
Lassels  v.  Gornwallis,  2  Vern.  465  ;  Prec.  in  Ch.  232,  is  recognized  in  this 
country  in  Johnson  v.  Gushing,  15  N.  H.  298.  Parker,  C.  J.,  in  delivering 
the  opinion  of  the  court,  said :  "  Where  the  owner  of  property  who  has  the 
right  to  dispose  of  it  in  such  manner  and  under  such  limitations  as  he 
pleases,  confers  upon  another  the  general  power  of  making  such  disposition 
of  it  as  he  pleases,  or,  in  other  words,  invests  him  with  all  the  attributes  of 
ownership  over  it,  and  that  other  accepts  the  power  thus  tendered  to  him 
and  undertakes  to  exercise  dominion  over  the  subject-matter,  as  if  he  was 
an  owner ;  the  original  proprietor  having  authorized  the  other  to  treat  it 
as  if  it  was  the  property  of  the  latter  by  exercising  all  the  power  over  it 
which  he  could  exert  if  it  were  actually  his  property  ;  and  he  having  under- 
taken to  treat  it  as  if  it  was  bis  property  by  making  a  disposition  of  it  under 
such  a  power ;  a  court  of  equity  may  well  do  what  the  parties  have  done, 
that  is,  treat  it  as  the  property  of  the  appointor,  and  make  it  subject  to  the 
incidents  attending  such  property.  The  court  in  such  case  do  no  more  than 
to  treat  it  as  the  property  of  the  party,  who,  by  the  express  authority  of 
the  owner,  has  the  power  and  right  to  treat  it  as  if  it  were  his  property, 
and  who  undertakes  so  to  do. 

"  The  court  does  not  interfere  unless  the  party  upon  whom  the  power 
has  been  conferred  or  to  whom  it  is  tendered  has  executed  it,  or  done  some 
act  indicating  an  intention  to  execute  it.  This  is  also  settled,  1  Ves.  R. 
499,  508,  Holmes  v.  Goghill ;  12  Ves.  214,  S.  C.  on  appeal.  It  has  been 
said  that  this  distinction  is  a  very  nice  one  and  not  very  satisfactory. 
'Why,'  it  is  remarked,  'when  the  party  executes  a  power  in  favor  of 
others  and  not  of  himself,  a  court  of  equity  should  defeat  his  intention, 
though  within  the  scope  of  the  power,  and  should  execute  something 
beside,  that  intention  is  not  very  intelligible,  1  Story's  Eq.,  188,  note ; 
T  Ves.  499  ;  12  Ves.  214.  But  the  reasons,  as  it  seems  to  us,  may  be  well 
explained  upon  the  principle  before  suggested.  The  subject-matter  upon 
which  the  power  is  to  act  cannot  be  treated  as  the  property  of  the  party 
having  the  power  to  appoint,  until  he,  by  his  appointment,  acts  as  if  it 
were  his  property.'  "  To  the  same  effect  is  Knowles  v.  Dodge,  1  Mackey, 
66.  The  rule  is  confined  to  powers  which  are  general,  Johnson  v.  Gushing, 
and  it  has  been  thought  that  the  power  must  be  one  exercisable  either  by 
deed  or  will  at  the  option  of  the  donee,  Bentham  v.  Smith,  Cheves'  Eq.  33, 
and  it  would  seem  that  the  appointment  which  is  relied  on  as  subjecting 
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the  land  to  the  claims  of  the  creditor  must  have  been  without  considera- 
tion, see  Bentham  v.  Smith,  supra,  for,  if  a  consideration  have  been  given 
for  the  appointment,  not  only  do  the  equities  of  the  appointee  have  to  be 
considered,  but  the  consideration  may  be  of  such  a  character  as  in  itself 
to  be  assets  which  may  benefit  the  creditors. 

Equity  will  not  compel  the  holder  of  a  power,  which  he  may  execute  in 
his  own  favor,  to  do  so  in  the  interest  of  creditors,  Bentham  v.  Smith, 
supra;  Gilman  v.  Bell,  99  111.  144.  In  the  latter  case  there  was  a  devise 
to  E.  for  the  life  of  her  husband,  R.  B.  Bell,  and  on  his  decease,  she  or  her 
legal  heirs,  to  transfer  the  property  to  the  heirs  of  R.  B.  Bell,  provided 
that  in  case  he  in  his  lifetime  should  request  her  to  convey  to  himself,  or 
to  any  other  person,  she  should  do  so  ;  it  was  held  that  Bell  could  not  be 
compelled  to  make  an  appointment  in  his  own  favor  so  as  to  let  in  the 
claims  of  his  creditors.  In  Alabama,  Code,  §  2220 ;  Michigan,  An'd  St. 
§  5610 ;    Minnesota,  G.  S.  Ch.   44,  §  21 ;  New  York,  R.  S.  Ft.  2,  Ch. 

1,  Tit.  2,  §  93,  p.  2190  ;  Wisconsin,  R.  S.  §  2120,  and  Dakota,  Civil  Code, 
§  348,  p.  792,  execution  of  a  special  and  beneficial  power  may  be  decreed 
for  the  benefit  of  creditors.  By  statute  in  several  States  where  a  grantor 
reserves  to  himself,  for  his  own  benefit,  an  absolute  power  of  revocation, 
he  will  be  considered  the  owner  of  the  estate  conveyed  so  far  as  con- 
cerns the  right  of  creditors  and  purchasers,  Alabama,  Code,  §  2203  ;■ 
Indiana,  R.  S.  §  2982;  Kansas,  Comp.  St.  Ch.  114,  §  14;  Michigan, 
An'd  St.  §  5603 ;  Minnesota,  Gen.  St.  Ch.  44,  §  14  ;  New  York,  R.  S.  Pt. 

2,  Ch.  1,  Tit.  2,  §  86,  p.  2190 ;  Wisconsin,  R.  S.  §  2113. 

Conversion  not  worked  by  mere  Power  of  sale  in  Executors. 

The  existence  of  a  mere  power  of  sale  in  executors  will  not  work  a 
conversion  of  realty  to  personalty,  before  the  sale  is  made,  In  re  Van- 
dervoort,  1  Redf  270  ;  Romaine  v.  Eendrickson's  Ex'rs.,  24  N.  J.  Eq.  232  ; 
Cook's  Ex'rs  V.  Cook's  Adm'rs,  5  C.  E.  Gr.  375  ;  Gest  v.  Flock,  I  Gr.  Ch. 
108  ;  to  work  a  conversion  the  exercise  of  the  power  must  not  be  merely 
optional,  Tazewell  v.  Smith's  Adm'rs,  1  Rand.,  313;  Eopp  v.  Minor,  33 
Gratt.  97,  but  an  intention  that  a  sale  and  conversion  shall  take  place  may 
be  discovered,  although  not  ordered  in  express  words,  and  altjjough  no 
power  of  sale  is  expressly  given,  Burr  v.  Sim,  1  Whart.  252  ;  Power  v. 
Gassidy,  9  Reporter,  351 ;  as  where  there  is  a  direction  that  proceeds  be 
loaned,  Bopp  v.  Minor,  supra,  or  where  the  time  of  sale  is  postponed. 
Smith  V.  Mc  Crary,  3  Ired.  Eq.  204,  or  is  left  to  the  discretion  of  the 
executor,  the  sale  itself  being  imperative,  Stagg  v.  Jackson,  1  Comst.  206. 
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Power  of  sale  for  Debts  of  Decedent  not  an  exoneration  of  the 
personalty. 

A  power  of  sale  given  in  a  will,  for  the  payment  of  debts,  does  not 
exonerate  the  personalty,  where  the  debts  are  not  charged  on  the  realty, 
Graham  v.  Little,  5  Ired.  Eq.  407. 

Creation  of  Powers. 

Powers  may  be  created  by  any  one  having  an  estate  in  the  land  over 
which  the  power  is  to  be  exercised,  and  may  arise  either  by  way  of  gift  or 
by  way  of  reservation  ;  or,  it  might  be  said,  they  may  either  be  created  or 
reserved,  for  a  reservation  is  merely  setting  apart  to  and  making  apparent 
in  the  reservor  who  conveys  his  estate,  a  power  which  has  all  the  time 
existed  in  him,  although  swallowed  up  or  merged  in  his  estate,  while  the 
gift  of  a  power  causes  to  spring  into  existence  that  which  before  had  no 
being. 

Implication  of  Power. 

No  set  form  of  words  is  required  to  give  rise  to  a  power,  if  the  intent 
to  create  or  reserve  one  be  discoverable  in  the  instrument  upon  which  the 
claim  of  the  power  is  rested,  Winston  v.  Jones,  6  Ala.  550 ;  and  a  power 
may  often  be  implied  without  any  express  words  of  grant.  Burr  v.  Sims, 
1  Whart.  252  ;  Power  v.  Cassidy,  9  Reporter,  351 ;  Bopp  v.  Minor,  33 
Grat.  97  ;  thus  a  devise  to  a  wife  of  an  estate  to  be  divided  after  her  death 
amongst  the  children  as  she  directs  will  give  a  power  of  appointment, 
Russell  v.  Kennedy,  3  Brewst.  438  ;  so  a  covenant  to  convey  according  to 
appointment,  Hubbard  v.  Gilbert,  32  N.  Y.  S.  C.  596 ;  a  gift  or  devise 
"  with  liberty"  to  devise,  gives  a  power  to  devise,  Moore  v,  Dimond,  5 
E..  I.  121 ;  a  direction  that  a  certain  person  shall  "  sell  and  apply  the  pur- 
chase-money to  her  own  use"  will  give  a  power  to  convey  in  fee,  Boyer 
V.  Allen,  76  Mo.  498  ;  but  a  devise  that  land  be  controlled  by  a  person  will 
not,  per  se,  give  a  power  of  sale,  Rakestraw  v.  Rakestraw,  70  Ga.  806. 
In  some  cases  a  negative  expression,  or  a  restriction,  has  been  held  to 
confer  a  power,  thus  in  Walker  v.  Walker,  36  N.  J.  Eq.  376,  a  power  of 
sale  was  held  implied  from  the  following :  "  I  direct  that  no  portion  of  my 
estate  shall  be  sold  unless  it  may  be  for  the  maintenance  of  my  son  C.  G. 
Walker,  and  then  only  so  much  as  may  be  required  for  his  maintenance," 
and  in  Stewart  v.  Hamilton,  44  N.  Y.  S.  C.  19,  from  "  I  enjoin  my  execu- 
tors not  to  sell  any  of  the  real  estate  under  three  years,  unless  sold  to 
advantage.    Sold  on  time  if  to  advantage."    But,  even  in  a  will,  the  mere 
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expression  of  a  desire  will  not  give  a  power,  at  least  where  the  power  will  take 
effect  in  derogation  of  rights  under  the  will,  thus  in  Bayeaux  v.  Bayeaux, 
8  Paige,  333,  a  testator,  having  in  view  the  marriage  of  his  children  with 
their  mother's  consent,  said,  "And  in  the  event  of  disobedience  on  the 
part  of  my  child  in  this  respect,  my  wish  is  to  cut  that  child  off;"  it  was 
held  that  this  did  not  give  to  the  mother  a  power  of  revocation  and  ap- 
pointment. 

A  power  of  sale  in  a  life  tenant  has  sometimes  been  held  implied  from 
a  bequest  over  of  the  land  "if  any  remains. "  This  implication  should,  how- 
ever, be  drawn  only  in  cases  in  which  the  testator  has  in  other  parts  of  the 
will  authorized  a  disposition  of  his  estate,  Ramsdell  v.  Eamsdell,  21  Me. 
288;  Harris  v.  Knapp,  21  Pick.  416  ;  .Leighton  v.  Leighton,  58  Me.  63  ; 
Scott  V.  Perkins,  28  Id.  35  ;  Burleigh  v.  Clough,  52  Me.  267  ;  and  should 
in  no  wise  be  extended  to  cases  in  which  such  a  power  would  be  in  con- 
flict with  other  parts  of  the  will ;  it  was  so  held  in  Birmingham  v.  Lesan, 
76  Me.  482,  where  there  was  a  devise  to  A.  for  life,  "  but  not  to  sell  the 
same,  the  said  real  estate  to  go  to  John  Mehan  at  her  death,  if  any  re- 
mains," and  see  Leighton  v.  Leighton,  58  Me.  69 ;  Warren  v.  Webb,  68 
Id.  135 ;  Paine  v.  Barnes,  100  Mass.  471 ;  Taggart  v.  Murray,  53  N.  Y. 
236;  indeed  in  Birmingham  v.  Lesan,  supra,  Foster,  J.,  stated  as  the 
result  of  his  examination  of  the  authorities,  that  he  had  not  been  able  to 
find  a  case  in  which  such  a  power  was  implied  where  the  devise  was 
expressly  for  life ;  but  in  Leonard  v.  The  American  Baptist  Home  Mis- 
sionary Society,  42  N.  Y.  S.  C.  290,  there  was  a  devise  to  a  wife  for  life 
with  power  "  to  give  to  the  poor,  and  that  so  much  of  my  real  estate  be 
sold  as  may  be  necessary  to  furnish  my  wife  with  such  further  sums  of 
money  as  she  may  stand  in  need  of  to  supply  her  wants  during  her  natural 
life,  with  a  devise  over  of  all  that  remained  on  the  wife's  death."  It  was 
held  that  under  this  devise  the  wife  had  a  general  power  of  sale,  and  not 
one  limited  to  the  necessities  of  supplying  her  wants  and  charities. 

Perhaps  the  cases  in  which  the  question  of  the  implication  of  a  power 
must  frequently  arise  is  in  the  case  of  executors.  Primarily,  of  course,  the 
executor,  qua  executor,  can  have  no  implied  power,  virtute  officii,  over 
land ;  such  power  must  therefore  be  implied,  if  at  all,  from  specific  directions 
given  in  the  will  either  to  the  executor  or  about  the  lands  of  the  testator— 
a  mere  direction  that  the  testator's  debts  be  paid  as  soon  as  possible  will 
confer  no  power  where  by  statute  the  decedent's  lands  are  subject  to  be 
taken  for  his  debts,  Clark  v.  Hornthal,  47  Miss.  484.  An  examination  of  the 
authorities  shows  as  a  result  that  cases  in  which  the  gift  of  a  power  to  execu- 
tors will  be  implied  may  be  grouped  under  two  heads :  First.  Where  the 
will  contemplates  that  a  sale  shall  be  made  and  the  proceeds  distributed  by 
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the  executors,  or  contemplates  a  mixed  fund  out  of  which  debts  or  legacies 
are  to  be  paid  ;  in  other  words  where  the  official  duty  of  the  executor  will 
bring  him  into  the  control  of  the  proceeds  of  land,  there,  as  there  is  respon- 
sibility imposed  upon  him,  a  power  will  accompany  it,  Lippincott  v. 
Lippincott,  19  N.  J.  Bq.  121  ;  Vaughan  v.  Farmer,  90  N.  C.  607  ;  Coun- 
cil V.  Averett,  95  N.  C.  131 ;  Foster  v.  Craig,  2  D.  &  B.  Eq.  209 ; 
McDowell  V.  White,  68  N.  C.  68.  Second.  Where  there  is  a  direction 
that  a  sale  be  made  and  no  person  isdesignated  to  make  the  sale,  there, 
as  no  special  agent  to  carry  out  the  testator's  designs  is  pointed  out,  and 
as  the  executor  is  the  general  agent  and  personal  representative  of  the 
decedent,  the  law  casts  upon  him  both  the  duty  and  power.  Under  the 
first  head  it  is  held  that  a  devise  to  executors  or  a  direction  that  property 
shall  be  distributed  by  them  will  give  an  implied  power  of  sale  although 
no  sale  be  expressly  directed,  Winton  v.  Jones,  6  Ala.  550 ;  Haggerty  v. 
Lanterman,  30  N.  J.  Bq.  37 ;  Belcher  v.  Belcher,  38  Id.  126 ;  Vanness 
V.  Jacobus,  2  C.  B.  Gr.  Bq.  153 ;  Wurts  v.  Page,  4  Id.  865 ;  Zabriskie  v. 
Railroad,  33  N.  J.  Bq.  22 ;  so  where  by  the  will  debts  and  legacies  are 
directed  to  be  paid,  Rankin  v.  Rankin,  36  111.  293  ;  Baker  v.  Copenbarger, 
15  Id.  103 ;  Jennings  v.  Smith,  29  Id.  116.  IJnder  the  second  head  we 
find  the  cases,  Silverthorn  v.  McKinster,  12  Pa.  St.  67  ;  Peter  v.  Beverly, 
10  Pet.  532 ;  Bank  of  U.  S.  v.  Beverly,  1  How.  134 ;  Davoue  v.  Fan- 
ning, 2  Johns.  Ch.  254 ;  Jackson  ex  d.  McDonald  v.  Hewitt,  15  Johns.  349 ; 
Bogert  v.  Hertell,  4  Hill,  492  ;  Dominick  v.  Michael,  4  Sand.  374 ;  and 
the  rule  holds  although  the  time  of  sale  is  postponed.  Smith  v.  Mc  Crary, 
3  Ired.  Bq.  204. 

Certain  cases  seem  to  fall  under  both  heads  as  Davoue  v.  Fanning, 
supra,  where  the  real  estate  was  directed  to  be  sold  when  necessary  to  pay 
portions,  and  the  executors  were  directed  to  inventory  the  real  and  per- 
sonal estate,  the  legacies  to  be  paid  out  of  the  "  bulk  of  the  estate,"  and 
the  executors  were  given  power  to  lease.  Hale  v.  Hale,  137  Mass.  168 ; 
where  the  will  directed  that  a  sale  should  be  made  within  a  year  and  the 
proceeds  "  shall  remain  in  the  hands  of  my  said  executrix  and  executors 
subject  to  the  dispositions  and  provisions  hereafter  named,"  and  Meakings 
V.  Cromwell,  2  Sand.  572,  where  there  was  a  devise  of  land  to  A.  for  life 
and  "after  her  death  to  be  sold  and  net  proceeds  equally  divided."  It 
is  to  be  noted,  however,  that  in  Maryland  the  rule  that  a  devise  for  sale 
implies  a  power  of  sale  in  the  executor  does  not  prevail,  and,  therefore,  in 
such  case  a  trustee  is  appointed  by  the  proper  court,  under  the  Act  of 
1785,  Ch.  72,  §  4,  to  make  a  sale,  Magruder  v.  Peter,  4  G.  &  J.  323. 

In  Duval's  Appeal,  38  Pa.  St.  112,  a  power  was  given  to  trustees  to 
sell  land,  the  proceeds  to  be  applied  to  the  payment  of  debts,  there  was  no 
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direction  that  the  trustees  should  pay  the  debts ;  it  was  held  that  a  power 
to  convey  was  conferred  on  the  executrix  to  enable  her  to  mortgage  the 
land  in  order  to  raise  money  to  pay  the  debts. 

Since,  as  we  have  seen,  a  power  is  not  an  estate,  it  is  valid  although  by  the 
same  instrument  creating  it  an  estate  is  given,  Crittenden  v.  Fairchild,  41  N. 
Y.  289 ;  Ward  v.  Amory,  1  Curt.  419 ;  in  the  latter  case  there  was  a  devise  to 
trustees  to  divide  the  property  into  shares,  the  income  or  interest  to  be  paid 
to  certain  devisees,  with  the  following  provision  :  "  And  such  of  my  said 
sons  and  daughters  as  survive  me  and  my  grandchildren  .  .  .  shall  have 
power  to  dispose  of  their  interest  in  the  estate  by  will  as  they  see  fit,  and  if 
one  or  more  of  them  die  intestate  their  share  of  the  estate  shall  go  to  their 
heirs-at-law,"  and  the  will  further  authorized  the  trustees  to  make  deeds 
for  such  consideration  as  they  saw  fit ;  Curtis,  J.,  said:  "  Independently 
of  the  power  of  sale  in  the  trustees  or  heirs,  as  the  case  may  be,  the  ap- 
pointees or  heirs,  as  the  case  may  be,  would  take  a  legal  estate  by  way  of 
executory  devise.  Nor  is  the  power  of  sale  in  the  trustees  inconsistent 
with  this ;  because  though  the  power  implies  that  the  trustees  have  a  fee 
simple  vested  in  them,  and  may  sell  and  convey  one  and  thus  defeat  the 
executory  estates  in  the  particular  land  sold,  yet  there  is  no  difficulty  in 
substituting  one  fee  for  another  by  way  of  executory  devise  or  in  making 
this  substitution  depend  upon  such  contingencies  as  are  provided  for  in 
this  will." 

But  where  there  ia  a  specific  devise  of  certain  land,  and  in  a  later  por- 
tion of  the  will  a  general  power  of  sale  is  given  over  the  testator's  land,  it 
is  held  that  the  specially  devised  land  must  be  excepted  from  the  power, 
Young  v.  Twigg,  27  Md.  620. 

Title  necessary  in  Donor. 

A  power  is  not  void  because  at  the  time  of  creation  the  donor  is  not 
seized  of  the  land  to  be  affected  by  the  power,  Wilson  v.  Stewart,  3  Phila. 
51 ;  and  a  general  power  will  extend  to  lands  acquired  after  the  date  of 
the  will  in  those  States  in  which  a  will  passes  after  acquired  realty.  Fluke 
V.  Exr's  of  Fluke,  16  N.  J.  Eq.  4T8,  but  the  law  as  to  the  power  is  other- 
wise in  States  where  after  acquired  property  will  not  pass  by  will  is  other- 
wise, and  it  has  been  held  in  New  York  that  the  statute  providing  for  the 
passing  of  such  lands  is  not  retroactive,  and  cannot  affect  previously  niade 
powers;  thus  in  Green  v.  Dikeman,  18  Barb.  535,  a  will  containing  a 
power  was  executed  in  1829,  the  Revised  Statutes  were  adopted  in  1830, 
the  testator  died  in  1846  ;  it  was  held  that  his  lands  acquired  after  the  date 
of  the  will  were  not  subject  to  the  power. 
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In  New  York  by  statute  it  is  provided  that  no  person  is  capable  of 
granting  a  power  who  is  not  at  the  same  time  capable  of  alienating  some 
interest  in  the  lands  to  which  the  power  relates,  R.  S.  Pt.  2,  Ch.  1,  Tit.  2, 
§  t5,  p.  2189;  the  same  law  prevails  in  Michigan,  An'd  Stat.  §  55t2 ; 
Minnesota,  Gen.  St.  Ch.  44,  §  3;  Wisconsin,  R.  S.  §  2103;  Dakota,  Civil 
Code,  §  307,  p.  788. 

Power  arising  on  Contingrency. 

A  power  may  be  well  limited  so  as  to  arise  only  upon  a  contingency, 
and  the  limitation  may  be  discovered  from  the  context.  Thus  in  McGlin- 
tock  V.  Cowen,  49  Pa.  St.  256,  Ralph  McClintock  and  Eliza  his  wife  made 
a  conveyance  in  trust  for  the  separate  use  of  Eliza  for  life,  and  after  her 
death  for  such  persons  and  estates  as  Ralph  McClintock  by  any  deed  or 
instrument  ....  made  before  or  after  the  death  of  the  said  Eliza,  but  to 
take  effect  therefrom  shall  order,  direct,  limit  or  appoint  in  fee  simple  or 
otherwise.  .  .  .  But  in  case  the  said  Ralph  should  die  without  directing, 
appointing  or  limiting  the  said  premises  ....  then  in  trust  "  for  the 
heirs  of  Eliza.  But  in  case  the  said  Eliza  should  survive  the  said  Ralph, 
then  in  trust  for  the  said  Eliza,  her  heirs  and  assigns  in  fee  simple ;"  it 
was  held  that  the  power  could  be  exercised  only  in  the  contingency  of  the 
death  of  the  wife  before  the  husband. 

Power  Void  for  Uncertainty. 

A  power  may  be  void  for  uncertainty  as  to  its  objects,  Norris  v.  Thorn- 
soil's  Ex'rs,  19  N.  J.  Eq.  307. 

Married  Woman  as  Donee  of  Power. 

A  power  may  be  well  given  to  a  married  woman  and  to  the  extent 
necessary  to  enable  her  to  exercise  it,  she  will  be  regarded  as  a  feme  sole, 
Lancaster  v.  Dolan,  1  Rawle,  231 ;  Coryell  v.  Dunton,  7  Pa.  St.  530 ; 
Armstrong  v.  Kerns,  61  Md.  364 ;  Deffenbaugh  v.  Harris,  18  W.  N.  C. 
358 ;  and  it  is  immaterial  whether  the  power  were  given  to  the  woman 
dum  sola  or  when  covert,  in  either  case  the  concurrence  of  her  husband 
is  not  required  in  its  execution,  Bradish  v.  Oibbs,  3  Johns.  Ch.  523 ; 
Barnes  v.  Irwin,  2  Dall.  199  ;  White  v.  Hart,  1  Yeates,  221 ;  and  while 
she  may  exercise  the  power  when  the  legal  estate  is  in  trustees,  as  in 
Jackson  v.  West,  22  Md.  71,  yet  it  is  not  necessary  in  order  to  bind  the 
heirs  that  the  estate  should  be  so  held,  Bradish  v.  Oibbs,  supra. 

The  statutes  of  New  York,  R.  S.  Pt.  2,  Ch.  1,  Tit.  2,  §  80,  p.  2198; 
Indiana,  R.  S.  (1881)  §  2984 ;  Michigan,  An'd  St.  §  5577 ;  Minnesota, 
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G.  L.  Ch.  44,  §  8 ;  Kansas,  Comp.  L.  (1879),  Ch.  114,  §  16,  and  Dakota, 
Civil  Code,  §  335,  p.  191,  provide  that  a  general  and  beneficial  power 
may  be  given  to  a  married  woman  to  dispose  of,  during  her  marriage 
and  without  her  husband's  concurrence,  lands  conveyed  or  devised  to  her 
in  fee;  in  Kentucky,  Gen.  St.,  Ch.  118,  §  4,  and  Tennessee,  Code  (M. 
&  V.  1884),  §  3351,  she  may  have  such  power,  but  exercisable  by  will 
only.  In  New  York,  R.  S.  Pt.  2,  Ch.  1,  Tit.  2,  §  81,  p.  2191;  Michi- 
gan, An'd  St.  §  5604 ;  Minnesota,  G.  S.  Ch.  44,  §  15,  and  Dakota,  Civ. 
Code,  §  342,  p.  191,  it  is  provided  that  a  special  and  beneficial  power  may 
be  granted  to  a  feme  covert  to  dispose  of,  during  her  coverture  and  with- 
out the  husbstod's  consent,  an  estate  less  than  a  fee  belonging  to.  her  in 
the  land  to  which  the  power  relates. 

Statutory  Provision  as  to  Donees  of  Powers. 

As  to  persons  to  whom  powers  may  be  given  it  is  provided  in  New 
York,  R.  S.  Pt.  2,  Ch.  1,  Tit.  2,  §  109,  p.  2192 ;  Michigan,  An'd  St. 
§  2626 ;  Minnesota,  Gen.  St.  Ch.  44,  §  37 ;  Wisconsin,  R.  S.  §  2136,  that 
powers  may  be  vested  in  any  person  capable  of  holding  lands,  and  that 
no  person  incapable  of  aliening  lands  can  execute  a  power ;  from  this 
latter  statement  married  women  are  excepted,  by  the  statutes  cited,  in 
Michigan,  Minnesota,  and  Wisconsin ;  the  statutory  provision  as  to 
powers  held  by  married  women  in  New  York  has  been  stated  above. 

And  in  the  same  States  it  is  provided  that  a  married  woman  may  during 
coverture  execute  a  power  as  authorized  by  the  power,  without  her  hus- 
band's concurrence,  unless  by  its  terms  such  execution  is  expressly  or 
impliedly  forbidden.  New  York,  R.  S.  Pt.  2,  Ch.  1,  Tit.  2,  §  110;  Mich- 
igan, An'd  St.  §  5627  ;  Minnesota,  G.  S.  Ch.  44,  §  38  ;  Dakotah,  Civil  Code, 
§315. 

Power  Bad  in  Part  not  Necessarily  Void  in  toto. 

A  power  may  be  bad  in  part  without  necessarily  being  void  altogether. 
Downing  v.  Marshall,  1  Abb.  App.  Dec.  525 ;  and  under  the  New  York 
revised  statutes  we  have  instances  of  limitations  which  are  bad  as  trusts, 
being  sustained  as  powers  in  trust,  the  law,  as  stated  in  Bennett  v.  Bosen- 
thal,  11  Daly,  91,  being  that  a  trust  invalid  under  the  revised  statutes  as 
not  being  within  any  of  the  enumerated  classes,  may  be  good  as  a  power  in 
trust,  for  any  active  trust,  to  do  an  act  not  forbidden  by  law,  may  be  carried 
out  and  executed  as  a  power  in  trust ;  and  see  Syracuse  Savings  Bank  v. 
Porter,  43  N.  Y.  S.  C.  168,  where  a  deed  to  A.  H.  B.  in  trust  for  A.  G.  B., 
G.  B.  and  B.  B.,  infants,  with  power  to  sell  and  convey  or  mortgage  the 
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premises  without  the  appointment  of  a  guardian  was  held  void  as  a  trust, 
but  was  allowed  to  give  a  power  in  trust  to  A.  H.  B.  for  the  benefit  of  the 
infants. 

Construction  of  Powers. 

We  proceed  now  to  consider  the  scope  of  some  of  the  better  known 
powers  and  the  construction  of  the  instruments  creating  them. 

First,  it  is  to  be  borne  in  mind  that  the  intention  of  the  creator  of  a 
power,  if  compatible  with  the  law,  is  to  govern,  whether  the  power  be 
raised  by  deed  or  will,  and  that  where  the  power  is  raised  by  a  contract  the 
intention  of  the  parties  is  to  control,  Heirs  of  Capel  v.  McMillan,  8  Port. 
205 ;  Wilson  v.  Troup,  2  Cow.  195 ;  Jackson  ex  d.  v.  Veeder,  11  Johns. 
169;  Mitchell  v.  Maupin,  3  T.  B.  Mon.  185;  Guion  v.  Pickett,  42  Miss. 
77  ;  Smyth  v.  Taylor,  21  111.  296.  The  intent  in  general  is  to  be  ascer- 
tained from  the  instrument,  although,  in  some  cases,  reference  may  be 
had  to  the  circumstances  under  which  the  power  was  created,  Heirs 
of  Gapel  V.  McMillan;  Smyth  v.  Taylor,  supra.  Where  there  are 
two  apparent  and  conflicting  intentions  the  general  intent  will  prevail 
over  a  particular  one,  Jackson  v.  Veeder,  Heirs  of  Capel  v.  McMillan, 
supra ;  Smith  v.  Bell,  6  Pet.  68  ;  Cooper  v.  Horner,  62  Tex.  356.  Where 
the  purpose  of  a  power  is  known  the  power  should  be  so  construed  as  to 
effect  the  purpose ;  thus  where  there  is  a  power  to  raise  portions  for  chil- 
dren or  to  pay  debts,  the  court  will  incline  against  that  construction  which 
would  leave  the  children  unprovided  for  or  the  debts  unpaid,  Taylor  v. 
Harwell,  65  Ala.  1. 

Power  of  Sale. 

A  power  of  sale  will  not  give  a  right  to  barter  or  exchange,  Hampton 
v.  Moorhead,  62  Iowa,  91 ;  Ringgold  v.  Ringgold,  1  H.  &  G.  11 ;  King 
V.  Whiton,  15  Wise.  684 ;  Taylor  v.  Galloway,  1  Oh.  332 ;  Cleveland  v. 
State  Bank,  16  Oh.  St.  236 ;  Wadsworthville  School  v.  Mc Cully,  11  Rich. 
424 ;  Garrington  v.  Goddin,  13  Grat.  587  ;  or  to  confess  a  judgment,  Hunt 
V.  Townsend,  31  Md.  336  ;  or  to  convey  the  subject  of  the  power  in  pay- 
ment of  a  debt,  although  the  sale  authorized  was  to  be  for  the  payment  of 
the  same,  Russell  v.  Russell,  36  N.  Y.  581 ;  or  to  accept  an  equitable  claim 
of  the  vendee  in  part  payment,  Waldron  v.  McComb,  1  Hill,  111 ;  or  to 
make  partition,  Woodhull  v.  Longstreet,  3  Harr.  405,  419 ;  Borell  v.  Rol- 
tins,  30  Cal.  408 ;  or  to  make  a  deed  of  trust  with  a  power  of  sale  in  the 
trustee,  Smith  v.  Morse,  2  Cal.  527  ;  or  to  buy  off  a  claim  of  dower,  or  an 
incumbrance  for  which  the  testator,  the  creator  of  the  power,  was  not 
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personally  liable,  Bostwick  v.  Beach,  38  N.  Y.  S.  C.  343  ;  or,  in  the  course 
of  a  sale,  to  create  an  easement,  Atwater  v.  Perkins,  51  Conn.  188. 

As  to  whether  a  power  of  sale  includes  a  power  to  mortgage  there  has 
been  some  difference  of  decision ;  it  may  be  said,  that  as  a  general  rule  a 
mere  power  of  sale  has  been  held  not  to  include  a  power  to  mortgage, 
Stokes  V.  Payne,  58  Miss.  614 ;  Bloomer  v.  Waldron,  3  Hill,  361  (over- 
ruling Williams  v.  Woodward,  2  Wend.  492) ;  Hoyt  v.  Jacues,  129 
Mass.  286 ;  Steifel  v.  Clark,  9  Baxt.  4T0 ;  Wood  v.  Goodridge,  6  Gush, 
lit ;  Albany  Fire  Ins.  Go.  v.  Bay,  4  N.  Y.  9 ;  Gumming  v.  Williamson, 
1  Sandf.  Ch.  17  ;  Goutant  v.  Servoss,  3  Barb.  128 ;  Tyson  v.  Latrobe,  42 
Md.  325 ;  Patapsco  Ouano  Co.  v.  Morrison,  2  Woods,  395 ;  Head  v. 
Temple,  4  Heisk.  34;  Morris  v.  Watson,  15  Minn.  212;  Hubbard  v. 
German  Congregation,  34  Iowa,  34 ;  Ferry  v.  Laible,  31  N.  J.  Eq. 
566;  Butler  v.  Gazzam,  81  Ala.  491;  White  v.  Willis,  66  Tex.  31. 
This  results  from  the  fact  that  in  most  of  the  United  States  a  mortgage 
is  regarded  as  a  security  for  money  rather  than  a  conditional  estate,  and, 
hence,  its  execution  is  regarded  as  creating  an  incumbrance  rather  than  as 
transferring  title.  There  may  be  found  some  cases  which,  following  the 
earlier  English  ideas  and  still  regarding  a  mortgage  as  creating  an  estate, 
hold  that  a  power  of  sale  will  include  a  power  to  mortgage,  Peace  r. 
Speirin,  2  Dessau.  460 ;  Sampson  y.  Williamson,  6  Tex.  102 ;  and  the 
rule  in  Pennsylvania  is  that  an  absolute  and  unrestricted  power  of  sale 
includes  a  power  to  execute  a  mortgage  which  is  characterized  as  a  condi- 
tional sale,  Lancaster  v.  Dolan,  1  Rawle,  236 ;  Presbyterian  Congrega- 
tion V.  Wallace,  3  Id.  109 ;  Gordon  v.  Preston,  1  Watts,  386 ;  Duval's 
Appeal,  38  Pa.  St.  118;  Pennsylvania  Co.  v.  Austin,  42  Id.  263;  Zane 
V.  Kennedy,  13  Id.  182 ;  Jackman  v.  Belafield,  85  Id.  381 ;  Fidelity 
Ins.,  Trust,  etc.  Co.  v.  Wurffiein,  15  W.  N.  C.  28 ;  but  notwithstanding 
these  exceptions  it  is  thought  the  rule  generally  prevalent  may  be  stated 
to  be  that  the  power  of  sale  will  not  include  the  power  to  mortgage. 
Even  in  England  the  course  has  set  in  the  direction  of  the  result  reached 
by  the  majority  of  the  American  authorities.  In  Mills  v.  Banks,  3  P. 
Wms.  9,  a  power  to  mortgage  was  said  by  Macclesfield,  L.  C,  to  be 
included  in  a  power  of  sale,  the  mortgage  being  regarded  as  a  conditional 
sale ;  in  1838  this  position  was  spoken  of  by  Lord  Cottenham  as  "  unques- 
tioned," Ball  V.  Harris,  4  M.  &  Or.  26t ;  in  the  following  year  Lord 
Langdale,  M.  R.,  in  Holdenby  v.  Spoffords,  1  Beav.  391,  said  that  such 
conclusion  is  "  not  necessarily"  followed ;  in  Stroughill  v.  Anstey,  1  De  G., 
M.  &  G.  645  (decided  in  1 852),  Lord  St.  Leonards  went  a  step  farther 
and  said  that  it-  is  "  not  generally"  followed,  although  he  admitted  that 
there  were  cases  in  which  a  power  to  sell  included  a  power  to  mortgage, 
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and  this  position  was  adopted  by  Sir  John  Romilly,  M.  R.,  in  Devaynes 
V.  Robinson,  24  Beav.  86,  and  as  denying  the  inclusion  of  a  power  to 
mortgage  within  a  power  of  sale,  see  also  Page  v.  Cooper,  16  Beav.  396, 
but  it  is  to  be  noted  that  in  a  case  where  trustees  were  given  power  to 
raise  money  in  any  way  except  by  sale,  Sir  John  Romilly  held  that  a 
mortgage  was  precluded  on  the  ground  that  the  word  sale  virtually  in- 
cluded mortgage,  Benett  v.  Wyndham,  3  Jur.  N.  S.  1143. 

There  are,  however,  cases  in  which  a  power  to  sell  may  from  the  special 
circumstances  of  the  case  include  a  power  to  mortgage ;  thus  where, 
although  the  power  is  to  sell,  the  object  is  to  raise  money  for  a  particu- 
lar purpose,  the  power  to  mortgage  may  be  well  held  to  be  included,  the 
mortgage  being  for  that  purpose  regarded  as  a  conditional  sale,  Sug.  Pow. 
p.  425  (Ed.  Lond.  1861);  Lehenthal  v.  Raleigh,  36  N.  J.  Eq.  169;  and 
there  may  be  mentioned  in  the  instrument  other  means  of  fulfilling  the 
donor's  purpose,  the  conjunction  of  which  with  the  power  of  sale  shows 
that  it  was  intended  to  permit  a  mortgage  to  be  made,  if  the  object  could 
so  be  best  carried  out ;  thus  a  mortgage  has  been  held  authorized  when 
the  power  was  to  sell  and  dispose  of  an  estate  for  the  most  money  that 
"can  be  gotten  therefor,"  Bogert  v.  Hertell,  4  Hill,  492  ;  and  see  Leggett 
V.  Hunter,  19  N.  Y.  445 ;  Mathews  v.  Dragand,  3  Dessau.  28 ;  DuvaVs 
Appeal,  supra;  so  where  the  power  was  to  sell  and  dispose  of  ''  and  rein- 
vest," Wayne  v.  Myddleton,  2  Ga.  383  ;  Miller  v.  Redwine,  75  id.  130 
(see  contra  Marvin  v.  Smith,  56  Barb.  600  ;  Head  v.  Temple,  4  Heisk.  34  ; 
Hoggatt  v.  White,  2  Swan,  265 ;  Leavitt  v.  Pell,  25  N.  Y.  474 ;  B viler  v. 
Gazzam,  81  Ala.  491)  ;  "  to  dispose  of  by  deed  or  will,"  Steifel  v  Clark,  9 
Baxt,  466  ;  [this  case  Deaderick,  C.  J.,  distinguished  from  Head  v.  Temple, 
supra,  on  the  ground  that  in  that  case  the  power  of  disposition  in  the  donee 
was  confined  to  an  execution  by  last  will  or  deed  of  gift,  "  to  raise  portions 
out  of  rents  and  profits  or  to  sell ;"]  Pennsylvania  Insurance  Co.  v.  Austin, 
42  Pa.  St.  257  ;  Watson  v.  Janes,  15  La.  Ann.  386 ;  "  to  manage,  con- 
trol, sell,  exchange,  and  dispose  as  he  may  deem  necessary  for  the  in- 
terest of  my  children,"  Faulk  v.  Dashiell,  62  Tex.  642  ;  "  to  sell  and  con- 
vey by  all  lawful  assurance  and  conveyance,"  .^ane  v.  Kennedy,  73  Pa.  St 
186 ;  to  convey  and  assure,  Campbell  v.  Low,  9  Barb.  585  ;  to  sell  or  to 
convert  into  productive  property  by  making  improvements,  State  v. 
Moreton,  97  111.  525  ;  and  in  Waterman  v.  Baldwin,  68  Iowa,  255,  where 
an  assignee  for  the  benefit  of  creditors  mortgaged  instead  of  selling  land 
covered  by  the  assignment  it  was  held  by  the  majority  of  the  Court, 
Adams,  C.  J.,  dissenting,  that  the  mortgage  could  not  be  questioned  by 
the  assignee  or  his  heirs,  it  being  in  furtherance  of  the  object  of  the  assign- 
ment.    On  the  other  hand  a  power  to  sell  and  dispose  of  "in  fee  simple 
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or  otherwise,"  has  been  held  not  to  cover  a  power  to  mortgage,  Albany 
Fire  Ins.  Co.  v.  Bay,  4  N.  Y.  9  ;  so  a  power  to  sell  and  convey  and 
make  and  execute  all  necessary  conveyances,  Goutant  v.  Servoss,  3 
Barb.  128;  a  power  "to  sell  and  dispose  of  the  trust  property  and  to 
apply  the  purchase-money  by  re-investment  in  such  other  property  as  to 
her  may  seem  fit,"  Tyson  v.  Latrobe,  42  Md.  315  ;  a  power  "  to  sell  and 
convey  any  and  all  of  my  real  estate  at  any  time  if  necessary  to  secure 
such  maintenance,"  (i.  e.,  of  the  life  tenant,)  Hoyt  v.  Jaques,  129  Mass. 
286  ;  in  delivering  the  opinion  of  the  court  in  this  case  Morton,  J.,  said : 
"  The  two  transactions  of  a  sale  and  a  mortgage  are  essentially  different. 
.  .  .  It  has  been  held  that  where  the  sole  object  and  purpose  of  the 
testator  in  conferring  the  power  was  to  pay  debts  or  a  particular  specified 
charge  upon  the  estate  and  the  estate  itself  is  devised  subject  to  such 
charge,  such  power  to  sell  may  authorize  a  mortgage ;  but  where  it  ap- 
pears from  the  will  that  the  intent  of  the  testator  was  to  sell  this  estate 
and  convert  it  absolutely  a  mortgage  by  the  donee  of  the  power  is  void." 

A  power  of  sale  may  include  in  a  power  to  make  leases,  Seymour  v.  Bull, 
3  Day,  388 ;  Hedger  v.  Biker,  5  Johns.  Ch.  163 ;  Prather  v.  Foote,  1 
Dian.  434  ;  Williams  v.  Woodward,  2  Wend.  48'7 ;  Burr  v.  Sim,  1  Whart. 
166 ;  Blake  v.  Sanderson,  1  Gray,  333  ;  Hubbard  v.  Elmer,  7  Wend. 
446. 

The  possession  of  a  power  of  sale  is  held  not  to  confer  on  the  donee  a 
right  to  maintain  a  bill  to  remove  a  cloud  upon  the  title  of  the  land  sub- 
ject to  the  power,  Byan  v.  Duncan,  88  111.  144 ;  but  the  possession  of 
such  power  by  executors  will  authorize  them  to  pay  the  expenses  of 
superintendence,  necessary  repairs,  insurance,  and  taxes,  having  reference 
to  the  subject  of  the  power  out  of  the  rents  thereof,  Howard  v.  Francis, 
30  N.  J.  Eq.  444. 

A  power  to  convey,  it  is  held,  will  not  give  a  power  to  warrant  the  title 
conveyed,  and  this  has  been  held  not  only  in  such  cases  as  Dellet  v. 
Whitner,  1  Cheves,  Eq.  213,  where  the  creator  of  the  power  had,  with- 
out absolutely  prohibiting  the  giving  of  a  warranty,  intimated  a  prefer- 
ence that  one  should  not  be  given,  but  in  Nixon  v.  Hyserott,  5  Johns.  58, 
where  there  was  a  power  "  to  grant,  bargain,  sell,  convey,  and  assure  in 
fee"  by  "such  conveyances  and  assurances  in  the  law  as  should  or  might 
be  needful  or  necessary  according  to  the  judgment  of  such  attorney"  the' 
court  said :  "  The  attorney  was  authorized  to  sell  and  execute  convey- 
ances and  assurances  as  the  law  of  the  land  held ;  but  no  authority  was 
given  to  him  to  bind  his  principal  by  covenants.  A  conveyance  or  assur- 
ance is  good  and  perfect  without  either  warranty  or  personal  covenants, 
and  therefore  they  are  not  necessarily  implied  in  an  authority  to  convey. 
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An  authority  is  to  be  strictly  pursued,  and  an  act  varying  in  substance 
from  it  is  void  ;"  and  in  Ramsey  v.  Wandell,  39  N.  Y.  S.  C.  482,  a  power 
of  sale  was  held  to  give  no  power  to  make  a  covenant  of  warranty ;  but 
in  LeRoy  v.  Beard,  8  How.  451,  an  agent  to  sell  "on  such  terms  in  all 
respects  as  he  may  deem  most  eligible  to  execute  conveyances  as  we  our- 
selves could  do"  was  held  authorized  to  make  a  covenant  for  title  ;  in 
Peters  v.  Farnsworth,  15  Yt.  155,  a  power  of  attorney  to  sell  and  to  sign, 
seal,  and  execute  all  or  any  such  contracts,  agreements,  conveyances,  and 
assurances  "as  may  be  requisite;"  and  in  Branson  v.  Coffin,  118  Mass. 
156,  a  power  to  sell  and  convey  ....  and  make  and  deliver  all  necessary 
deeds  or  conveyances,  "  and  to  do  all  things  whatsoever  relating  to  the 
premises  as  fully,  amply,  and  effectually  as  we  if  present"  "  ought   or 
might  do,"  "although  the  matter  should  require  more  special  authority 
than  is  here  conferred,"  was  held  to  authorize  the  usual  covenants  of  a 
deed.     There  is  here,  then,  undoubtedly,  a  conflict  of  authority.    Bronson 
V.  Coffin  and  LeRoy  v.  Beard  may  be  reconciled  in  principle  with  Nixon 
V.  Hyserott  by  the  reference  to  the  authority  of  the  donor  of  the  power,  "  as 
"we  ourselves  could  do"  "  as  fully,  amply,  and  effectually  as  we  if  present," 
etc. ;  and  in  Bronson  v.  Coffin  Morton,  J.,  seems  to  recognize  the  general 
rule,  saying:  "A  naked  power  to  sell  land  may  not  give  the  attorney 
power  to  bind  the  principal  by  any  covenants.    But  the  power  of  attorney 
in  this  case  is  broader  than  a  mere  power  to  sell ;"  but  the  Yermont  case 
is  in  decided  conflict,  for  the  word  "  requisite"  can  hardly  upon  general 
principles  of  verbal  interpretation  be  regarded  as  carrying  with  it  any 
greater  force  than  "  needful"  or  "  necessary."     On  the  whole,  it  seems 
that  the  position  that  when  a  power  to  sell  is  given,  it  should  be  held  to 
include  a  power  to  do  that  which  usually  accompanies  a  sale,  and  without 
which  in  many  cases  a  sale  would  be  found  impracticable,  namely,  to  give 
the  usual  assurance  of  title,  is  more  in  accord  with  the  dictates  of  right 
reason  and  common  sense  than  a  position  which  would  deny  such  inclu- 
sion,  and  this  view  is  supported   by  the  case   of    Vanada's  Heirs  v. 
Hopkins's  Administrator,  1  J.  J.  Mar.  285,  in  which  case  it  was  held 
that  a  power  to  contract  for  the  conveyance  of  the  legal  title  included  a 
power  to  bind  the  donor  to  convey  with  general  warranty.     Nixon  v. 
Hyserott  having  been  cited,  it  was  thus  criticised  by  Underwood,  J. :  "  If 
the  letter  of  attorney  in  that  case  contained  a  clause  limiting  the  agent's 
power  in  express  terms  and  forbidding  him  to  attempt  binding  the  prin- 
cipal by  personal  covenants,  we  readily  admit  that  all  such  covenants  in- 
serted in  the  deed  were  void ;  but  if  the  letter  of  attorney  was  merely 
silent  on  the  subject,  then  we  doubt  the  correctness  of  the  opinion  as  ap- 
plied to  such  transactions  in  this  State." 
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A  power  "to  sell  or  dispose  of  a  lot  on  ground-rent"  includes  the  right 
to  let  on  a  redeemable  ground-rent,  Hx  parte  Huff,  2  Pa.  St.  221 ;  but  it 
will  not  include  a  power  to  take  a  mortgage  for  the  purchase-money, 
Phila.  &  Beading  B.  B.  Co.  v.  Lehigh  Navigation  Co.,  36  Pa.  St.  204, 
and  see  Patapsco  Guano  Co.  v.  Morrison,  2  Woods,  395. 

Power  to  Mortgage. 

A  power  to  mortgage  includes  a  power  to  authorize  the  mortgagee  to 
sell  the  premises  on  the  default  of  the  mortgagor,  because  such  power  is 
one  of  the  customary  and  lawful  remedies  given  to  the  mortgagee,  Wilson 
v.  Troup,  1  Johns.  Ch.  25,  and  a  power  to  mortgage,  given  by  will,  will 
cover  a  power  to  extend  a  mortgage  existent  in  the  lifetime  of  testator, 
Warner  v.  Connecticut  Mutual  Life  Insurance  Co.,  109  U.  S.  357. 

Power  to  liease. 

A  power  to  lease  covers  the  right  to  make  a  lease  of  the  coal  lying 
under  the  surface  of  the  land  subject  to  the  power,  Wentz's  Appeal,  106 
Pa.  St.  801 ;  it  also  covers  the  right  to  make  long  leases,  as  for  ninety- 
nine  years  renewable  forever,  where  it  is  the  custom  of  the  place  in  which 
the  land  is  situated  to  make  such  leases,  Collins  v.  Foley,  63  Md.  158 ; 
Collins  V.  McTavish,  Id.  166. 

Power  of  Appomtment. 

Powers  of  appointment  are  either  general,  or  special :  general,  where  the 
power  of  selection  given  to  the  donee  is  unlimited ;  special,  where  the 
appointment  is  to  be  made  to  or  amongst  members  of  a  specified  class. 

A  power  to  appoint  amongst  children  will  not,  as  a  rule,  extend  so  as 
to  include  grandchildren  in  the  appointment,  Horwitz  v.  Norris,  49  Pa. 
St.  213 ;  Jarnagin  v.  Conway,  2  Humph.  50  ;•  Cruse  v.  McKee,  2  Head, 
1 ;  at  any  rate  where  there  are  children  who  can  take,  Carson  v.  Carson, 
Phill.  Eq.  57  ;  but  where  the  intent  is  apparent  that  grandchildren  should 
be  included  the  law  is  otherwise,  Ingraham  v.  Meade,  3  Wall.,  Jr.  32, 
and  in  Horwitz  v.  Norris,  Strong,  J.,  after  mentioning,  as  exceptions  to 
the  rule,  the  cases  in  which  "children"  was  used  as  equivalent  to  "issue," 
and  those  in  which  there  were  no  children  to  answer  literally  the  descrip- 
tion, suggested  another  exception;  "when  a  testator  gives  to  a  tenant  for 
life  a  power  of  appointment  among  his  children,  and,  in  default  of  appoint- 
ment, gives  [the  estate]  to  and  among  the  children  of  the  tenant  for  life, 
and  the  issue  of  a  deceased  child." 
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In  Alabama  a  power  to  appoint  to  or  among  the  children  of  any  person, 
not  restricted  to  any  particular  children,  will  permit  an  appointment  to 
grandchildren  and  other  descendants,  Code,  §  2214. 

A  power  of  appointment  to  children  and  descendants  will  not  authorize 
the  donee  to  create  a  trust  for  life  for  the  children,  with  remainder  to  their 
descendants,  Stuyvesant  v.  Neil,  67  How.  Pr.  16 ;  and  a  power  to  ap- 
point to  members  of  a  certain  class  will  not  authorize  the  addition  Of  a 
condition  to  the  appointment,  thus  in  Pepper's  Appeal,  120  Pa.  St.  235, 
there  was  a  bequest  in  trust  for  C.  for  life,  and  after  his  death  to  the  use 
of  C.'s  children  and  issue  in  such  shares  and  for  such  estates  as  C.  should 
appoint,  and  in  default  of  appointment  to  the  use  of  such  children  as 
might  be  living  at  C.'s  death.  C.  left  but  one  son,  C.  R.,  to  whom  he 
appointed  the  estate,  upon  "  condition  that  he  shall  not  convey  the  same,  or 
do  or  suffer  any  act  whereby  the  same  shall  be  attached,"  etc.,  and  provided 
for  a  forfeiture  in  case  of  breach  of  condition.  The  Orphans'  Court  of 
Philadelphia  was  divided  upon  the  question  of  the  validity  of  the  appoint- 
ment ;  Hanna,  p.  J.,  and  Pknrose,  J.,  being  of  opinion  that  the  power  had 
been  validly  exerci.sed ;  Ashman  and  Ferguson,  JJ.,  being  of  the  contrary 
opinion ;  but  the  Supreme  Court  held  that  there  was  no  authority  to  an- 
nex a  condition  or  forfeiture  to  the  estate  appointed,  and  that  as  C.  R.. 
was  the  sole  member  of  the  class  to  which  the  testator  had  limited  his 
bounty,  he  took  an  absolute  estate. 

A  power  to  appoint  estates  has  been  held  to  cover  a  power  of  sale, 
Barker  v.  Eeilly,  4  Del.  Ch.  72. 

Power  to  apply  Income. 

A  power  to  apply  rents  and  income  will  not  give  a  power  to  sell,  Lahens 
V.  Dupasseur,  56  Barb.  266,  or  to  mortgage  the  subject  of  the  power, 
Ropp  V.  Minor,  33  Gratt.  97. 

Restrictions  upon  Power. 

Restrictions  may  be  placed  upon  a  power,  and,  in  the  absence  of  express 
words,  the  terms  of  such  restrictions  may  be  gathered  from  the  context  of 
the  instrument  creating  the  power,  Freeman  v.  Flood,  16  Ga.  528,  as  was 
said  in  the  Sank  of  Greensboro  v.  Chambers,  30  Gratt.  202:  "If,  by  a  fair 
construction  of  the  instrument,  the  exercise  of  these  powers  would  be  in- 
consistent with  the  plan  and  scheme  of  the  settlement,  and  would  defeat 
the  plain  intent  pervading  the  deed,  they  must  be  considered  as  much  for- 
bidden as  if  expressly  denied ;"  but  where  there  is  an  inconsistency  be- 
tween a  recital  stating  the  consideration  moving  the  donor  to  erect  the 
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power  and  the  terms  defining  it,  this  recital  will  not  limit  the  power, 
Beatty  v.  Clark,  20  Cal.  11. 

The  restriction  upon  a  power  may  be  as  to  the  purpose,  and  in  such 
case  the  power  will  cease  when  the  purpose  has  been  satisfied  or  has  become 
impossible.  Swift's  Appeal,  87  Pa.  St.  502 ;  Bruner  v.  Meigs,  64  N.  Y.  506  ; 
Manier  v.  Phelps,  15  Abb.  N.  C.  125  ;  Bates  v.  Bates,  134  Mass.  110;  Wilks 
Y.  Burns,  60  Md.  64.  The  restriction  may  be  as  to  time,  thus  in  Dever- 
eux  V.  Dunn,  2  Ired.  Bq.  206,  the  testator's  wife  was  appointed  execu- 
trix, and  the  will  continued  "  all  my  estate  .  .  .  being  at  her  absolute 
disposal  during  the  minority  of  my  said  child  or  children,  she  having  the 
sole  guardianship  of  such  children  ;"  it  was  held  that  the  wife  had  no 
power  to  convey  during  the  minority  of  the  children.  In  Dohoney  v. 
Taylor,  79  Ky.  124,  there  was  a  devise  to  a  wife  for  life,  and  a  power  of 
sale  was  given  to  the  executors ;  it  was  held  to  be  a  power  restricted  as 
to  execution  to  the  time  after  the  wife's  death,  and  a  sale  before  that  time 
was  held  invalid,  although  made  by  the  wife  herself  as  administratrix  cum 
testamento  annexo.  In  Jackson  v.  Ligon,  3  Leigh,  161,  where  the  devise 
was  that  "  after  my  wife's  death  or  marriage  my  land  shall  be  sold,  and 
the  money  arising  from  its  sale  be  equally  distributed,"  it  was  held  that 
there  was  no  power  to  sell  in  the  wife's  lifetime ;  and  see  Heirs  of  Gapel 
V.  McMillan,  8  Port.  197  ;  Bichardson  v.  Sharpe,  29  Barb.  222 ;  and  even 
where  the  power  is  expressly  to  sell  at  any  time,  yet  where  the  purpose  of 
the  will  creating  the  power  has  reference  to  time,  the  power  will  be  re- 
stricted, as  to  the  time  of  its  execution,  in  accordance  with  such  purpose,  as 
in  Smyth  v.  Taylor,  21  111.  296,  where,  by  the  terms  of  the  power,  a  sale  was 
to  be  made  to  loan  out  money  during  the  minority  of  children ;  and  in 
Jackson  ex  d.  Ellsworth  v.  Jansen,  6  Johns.  73,  where  there  was  a  general 
power  to  sell,  the  interest-money  of  the  proceeds  to  be  paid  to  the  wife  of 
the  testator,  it  was  held  that  the  power  was  for  the  wife's  benefit,  and  must 
be  exercised  in  her  lifetime  and  not  after  her  death ;  and  see  Sharpsteen  v. 
Tillou,  3  Cow.  651 ;  Shalter's  Appeal,  43  Pa.  St.  83  ;  Chasmanv.  Bucken, 
37  N.  J.  Eq.  415 ;  but  time  may  be  mentioned  in  such  a  way  as  to  show 
that  it  has  been  introduced  not  to  create  a  restriction  on  the  exercise  of 
the  power,  but  merely  to  induce  promptness  in  its  execution,  as  in  Wild  v. 
Bergen,  23  N.  Y.  S.  C.  127,  where  there  was  a  power  of  sale  to  pay  debts 
within  two  years  after  my  decease,  it  was  held  a  sale  might  be  niade  after 
the  two  years ;  in  Marsh  v.  Love,  42  N.  J.  Eq.  112,  where  the  power  was 
to  sell  within  one  year  after  the  testator's  death,  and  sooner  if  deemed  de- 
sirable, the  power  was  held  exercisable  after  the  year ;  and  in  Jecko  v. 
Taussig,  45  Mo.  167,  where  a  feme  covert  had  power  to  convey  with  a 
provision  that  if  she  died  before  her  husband  the  estate  should  vest  in 
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her  children,  it  was  held  that  there  was  no  restraint  upon  her  convey- 
ance in  her  husband's  lifetime.    See  also  Borland  v.  Borland,  2  Barb.  63. 
Where  the  purpose  of  the  power  is  expressed  the  power  can  be  exercised 
only  in  furtherance  thereof,  thus  a  power  to  mortgage  in  case  land  can- 
not be  sold  advantageously  can  be  exercised  only  when  the  contingency 
of  not  being  able  to  sell  advantageously  arises,  Mulford  v.  Mulford,  42 
N.  J.  Eq.  68 ;  so  where  the  power  is  to  sell  when  it  becomes  necessary  for 
payment  of  the  debts  of  the  testator,  Browne  v.  Pembroke,  66  Md.  193. 
There  are  cases  in  which  the  consent  or  request  of  a  certain  person  or 
of  certain  persons  to  its  exercise  is  made  a  condition  in  the  grant  of 
power  —  in  such  case  the  condition  must  be  fulfilled  before  execution, 
Powles  V.  Jordan,  62  Md.  499 ;   Towles  v.  Fisher,  77  N.  C.  437  ;  when 
the  consent  required  is  that  of  the  major  part  of  a  class,  e.  g.,  children, 
the  condition  has  been  held  fulfilled  by  the  consent  of  the  majority  of  the 
class  living  at  the  time  of  the  exercise  of  the  power,  Sohier  v.  Williams, 
1  Curt.  479 ;  and  a  consent  to  a  decree  of  sale  has  been  held  equivalent  to 
a  consent  to  a  sale,  Tyson  v.  Mickle,  2  Gill,  376 ;  when  the  request  or 
consent  has  been  required  to  be  in  writing  it  has  been  held  that  a  certifi- 
cate, made  after  a  sale  in  execution  of  the  power,  reciting  that  the  sale  was  at 
the  written  request  and  with  the  full  consent  of  the  signer,  being  the  person 
whose  consent  was  required,  shows  sufficiently  a  compliance  with  the  con- 
dition, March  V.  England,  65  Ala.  275 ;  and,  unless  so  required  by  the 
instrument  creating  the  power,  it  seems  that  the  request  need  not  be  a 
formal  one ;  and  it  has  been  held  that  where  there  was  a  trustee  for  the 
husband  and  wife  with  power  to  sell  on  the  written  request  of  the  wife,  to 
render  a  sale  good  it  was  not  necessary  that  there  should  be  an  acknowledg- 
ment on  the  part  of  the  wife,  or  a  certificate  of  absence  of  coercion  or  a  pri- 
vate examination,  Gardwell  v.  Cheatham,  2  Head,  14,  but  the  consentito  be 
effectual  must  be  real,  and,  therefore,  in  a  case  where  a  widow  had  a  power 
to  sell  with  the  consent  of  the  heirs  and  procured  their  signatures  to  a  deed 
by  representing  to  them  that  such  signatures  were  necessary  to  obtain  the 
payment  of  their  legacies,  the  deed  was  held  void  except  as  against  bona 
fide  purchasers,  Hoyt  v.  Hoyt,  24  N.  Y.  S.  C.  192. 

A  mere  direction  to  consult  will  not  render  a  power  dependent  upon  the  con- 
sent of  the  persons  to  be  consulted,  Haggerty  v.  Lanterman,  30  N.  J.  Eq.  37. 
The  consent  to  the  execution  of  a  power  is  required  by  statute  in  some 
States  to  be  expressed  in  the  instrument  of  execution  or  certified  in  writing 
thereon,  and  the  instrument  must  be  signed  by  the  consenting,  person, 
Alabama,  Code,  §  2215 ;  Michigan,  An'd  St.  §  5638 ;  Minnesota,  G.  S. 
Ch.  44,  §  48;  New  York,  R.  S.  Pt.  2,  Ch.  1,  Tit.  2,  §  122,  p.  2193;  Wis- 
consin, R.  S.  §  2147  ;  Dakota,  Civil  Code,  §  325 ;  in  all  of  the  above 
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except  Alabama  the  signature  must  be  proved  or  acknowledged  before 
record,  as  in  the  case  of  a  conveyance. 

The  direction  that  consent  must  be  obtained  must  be  given  a  reason- 
able interpretation;  thus  in  Harris  v.  Petty,  66  Tex.  514,  there  was  a 
power  of  sale  to  be  exercised  on  the  request  of  the  "  legal,  notorious,  and 
natural  guardian"  of  certain  minors ;  at  that  time,  under  the  law  of  Texas, 
if  the  father  of  minors  were  living  he  was  entitled  to  be  appointed  the 
guardian  of  their  estates ;  no  appointment  was  made,  but  a  sale  was  made 
by  the  donee  at  the  request  of  the  father  of  the  minors.  It  was  held  that 
the  power  was  well  executed. 

Extingulsliinent  of  Power  by  Means  other  than  Execution. 

A  power  is  extinguished  when  the  purpose,  ascertained  from  the  instru- 
ment, to  be  served  by  it  becomes  impossible  or  unattainable,  Sharpsteen 
V.  Tillou,  3  Cow.  651 ;  thus  in  the  Lessee  of  Smith  v.  Folwell,  1  Binn. 
546,  there  was  a  devise  to  B.  and  his  heirs,  and  in  case  of  B.'s  death  with- 
out issue,  a  power  was  given  to  C.  to  sell  the  land  within  two  years  from 
B.'s  death,  and  to  give  the  proceeds  to  the  brothers  and  sisters  of  the  tes- 
tator and  their  heirs  forever,  or  such  of  them  as  should  be  living  at  B.'s 
death ;  the  brothers  and  sisters  all  pre-deeeased  B.  and  left  issue,  B.  died 
without  issue ;  it  was  held  that  the  power  had  lapsed  because  the  bene- 
ficiaries under  the  will  were  the  brothers  and  sisters,  the  word  "  heirs" 
being  added  only  to  express  the  nature  of  the  interest  to  be  taken  by 
them;  see  also  Bates  v.  Bates,  134  Mass.  110;  and  it  does  not  alter  the 
case  that  the  purpose  is  defeated  by  the  voluntary  act  of  the  person  for 
whose  benefit  it  was  intended  the  power  should  be  executed,  Hetzel  v. 
Barber,  69  N.  Y.  1 ;  but  a  power  will  not  be  extinguished  where  the  pur- 
pose fails  in  part  only,  Ely  v.  Dix,  118  111.  47t. 

A  power  will  also  cease  when  the  specific  purpose  for  which  it  was 
.created  has  been  satisfied  without  its  exercise,  SwifVs  Appeal,  87  Pa.  St. 
502  ;  Bruner  v.  Meigs,  64  N.  Y.  506 ;  Manier  v.  Phelps,  15  Abb.  N. 
C.  123 ;  Willcs  v.  Burns,  60  Md.  64 ;  as  where  there  is  a  power  to  sell 
to  pay  the  testator's  debts  and  the  debts  are  paid  without  a  sale,  Moores 
V.  Moores,  41  N.  J.  L.  440,  and  it  was  in  that  case  held  that  where  an 
attempt  was  made  to,  exercise  such  a  power  forty  years  after  the  testator's 
death  the  satisfaction  of  his  debts  would  be  presumed.  A  power  will 
also  be  destroyed  when  the  condition  of  its  exercise  becomes  impossible  ; 
thus  where  a  power  is  to  be  executed  on  the  consent  of  a  certain  person 
and  that  person  dies  without  having  given  his  consent,  the  power  falls, 
Powles  V.  Jordan,  62  Md.  499;  Barber  v.  Gary,  11  N.  Y.  397;  In  the 
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Matter  of  YanderUlt,  2Y  N.  Y.  S.  C.  520 ;  Kissam  v.  Dierkes,  49  N.  Y. 
602 ;  this,  the  common  law  rule,  has  been  held  in  New  York  to  be 
unchanged  by  the  R.  S.  p.  735,  §  112  [in  Throop's  ed.  p.  2192],  which 
allows  the  survivor  of  several  donees  of  a  power  to  execute  it.  Barber  v. 
Gary,  supra.  The  case  of  Leeds  v.  Wakefield,  10  Gray,  514,  seems  to 
conflict  with  this  rule  ;  in  that  case  executors  were  given  a  power  of  sale 
to  be  executed  on  the  consent  "  of  a  majority  of  my  children  then  living  ;" 
it  was  held  that  on  the  death  of  the  children  the  power  of  sale  became  abso- 
lute and  the  condition  was  removed.  A  possible  distinction  may  be  dis- 
covered between  this  case  and  those  which  state  the  general  rule,  from  the 
use  of  the  qualification  "  then  living"  as  applied  to  the  children,  which 
may  be  taken  as  annexing  a  condition  to  the  operation  of  the  consent  as  a 
condition,  and  the  annulment  of  the  condition,  by  reason  of  the  failure  of 
the  condition  of  its  existence,  seems  to  have  been  in  the  Chief  Justice's 
mind,  when  in  the  course  of  his  opinion  he  alluded  to  the  object  of  the 
power  and  remarked  that  there  remained  no  further  interest  to  protect. 

A  power  coupled  with  an  interest  is  not  revoked  by  the  death  of  the 
donor,  Armstrong  v.  Moore,  59  Tex.  646 ;  Wilburn  v.  Spafford,  4  Sneed, 
698  ;  but  to  be  kept  alive,  the  interest  must  be  in  the  subject  of  the  power 
itself,  Daugherty  v.  Moon,  59  Tex.  397. 

A  power  is  not  extinguished  by  a  mere  change  in  the  circumstances  of 
the  donee ;  as  where  a  widow,  donee  of  an  absolute  power  of  disposition 
and  of  appointment  at  her  death,  remarries,  Yates  v.  Clark,  56  Miss.  212 ; 
New  V.  Potts,  55  Ga.  420  ;  this  has  been  held  although  the  will  containing 
the  power  provided  that  in  case  of  remarriage  she  should  give  security 
for  the  delivery  of  the  property  at  her  death.  New  v.  Fotts,  and  although 
under  such  circumstances  she  failed  to  give  security,  Id. ;  or  where  the 
donee  becomes  insolvent.  Heirs  and  Adm'rs  of  Hitchcock  v.  United  States 
Bank  of  Pennsylvania,  7  Ala.  386. 

A  power  to  sell  and  divide  proceeds  is  not  revoked  by  the  fact  that  after 
the  will  containing  it  was  made,  the  testator  agreed  to  sell  a  portion  of 
the  land  covered  by  the  power ;  the  contract  may  be  carried  out  by  the 
executor  and  the  power  executed,  Douglass  v.  Dickson,  11, Rich.  417. 

Execution. 

The  execution  of  a  power  must  be  in  the  manner  designated  in  the 
instrument  creating  it.  As  a  rule,  however,  the  law  is  content  with  a 
substantial,  although  not  literal,  performance  of  the  will  of  the  donor, 
especially  when  the  power  is  coupled  with  an  interest,  Wilson  v.  Troup, 
7  Johns.  Ch.  25 ;  Boyer  v.  Allen,  76  Mo.  498 ;  Bowan  v.  Lamb,  4  Greene 
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(Iowa),  468 ;  Bowe  v.  Lewis,  30  Ind.  163 ;  thus  a  power  to  sell  on  a  credit 
of  twelve  months  is  well  executed  by  a  sale  on  a  credit  of  six  months, 
Richards  v.  Hayden,  18  B.  Mon.  242 ;  a  power  of  sale  within  two  years 
is  well  executed  if  the  bargain  be  concluded  within  that  time,  although  the 
deed  be  not  executed  until  after  the  expiration  thereof,  Harlan  v.  Brown, 
2  Gill,  475  ;  a  power  to  mortgage  in  order  to  raise  money  to  pay  Creditors 
has  been  held  well  executed  by  a  mortgage  to  the  creditors  themselves, 
Magraw  v.  Pennock,  2  Grant,  89 ;  Gumming  v.  Williamson,  1  Sand.  Ch. 
IT ;  and  a  power  to  dispose  of  the  proceeds  of  land,  by  a  disposition  of 
the  land  itself,  Boyd  v.  Satterwhite,  10  S.  C.  45.  But  when  a  power  is 
qualified  by  a  condition,  the  condition  must  be  fulfilled  to  make  the  execu- 
tion of  the  power  good,  Cleveland  v.  Boerum,  27  Barb.  252 ;  City  Coun- 
cil of  Augusta  v.  Radcliffe,  66  Ga.  469 ;  and  where  any  method  of 
execution  is  distinctly  pointed  out  by  the  instrument  of  creation  it 
must  be  followed.  And  so  where  any  formalities  are  required  the  require- 
ment must  be  complied  with  ;  thus  a  power  of  appointment  exercisable  by 
will  cannot  be  exercised  by  deed,  and  the  will  must  be  a  real  will  with  all 
the  essential  characteristics  of  one;  thus  an  appointment  by  an  "irrevo- 
cable will"  has  been  held  bad  as  an  appointment  by  will,  as  one  of  the 
essential  characteristics  of  a  will  is  that  it  shall  be  ambulatory  until  the 
death  of  the  testator,  60  Md.  64 ;  and  the  same  formalities  are  required 
in  a  will  executing  a  power  as  in  ordinary  wills.  Van  Wert  v.  Benedict,  1 
Bradf.  104  ;  where  a  power  is  required  to  be  executed  by  a  sealed  writing 
an  unsealed  one  will  not  suffice.  Hacker'' s  Appeal,  22  W.  N.  C.  185. 

By  statute  in  certain  States  it  is  enacted  that  the  execution  of  a  power 
must  be  by  an  instrument  which  would  be  sufficient  to  pass  the  estate  if 
the  donee  were  the  owner ;  and  where  the  donor  has  directed  execution  by 
an  instrument  not  so  sufficient  the  power  will  not  be  void,  but  it  must  be 
executed  by  an  instrument  of  the  character  first  named,  Alabama,  Code, 
§§  2210,  2212  ;  Michigan,  An'd  St.  §§  5629,  5684  ;  Minnesota,  G.  S.  Ch.  44, 
§§  40,  44;  New  York,  R.  S.  Pt.  2,  Ch.  1,  Tit.  2,  §§  113,  118,  p.  2192; 
Dakota,  Civ.  Code,  §§  817,  321 ;  if  the  donee  be  a  married  woman  her 
execution,  if  by  grant,  must  be  acknowledged  as  a  married  woman's  deed 
is  required  to  be  acknowledged,  Michigan,  An'd  St.  §  5633 ;  New  York, 
R.  S.  Pt.  2,  Ch.  1,  Tit.  2,  §  117,  p.  2192;  Dakota,  Civil  Code,  §  316; 
if  by  will,  the  will  must  be  such  as  would  pass  the  realty  if  it  were  the 
property  of  the  husband  and  the  will  were  made  by  him,  Alabama,  Code, 
§  2211 ;  Kentucky  G.  S.  Ch.  113,  §  6,  p.  833 ;  Michigan,  An'd  St.  §  5631 ; 
Minnesota,  G.  S.  Ch.  44,  §  42 ;  New  York,  R.  S.  Pt.  2,  Ch.  1,  Tit.  2, 
§  115,  p.  2192;  North  Carolina,  Code,  §  2189;  Virginia,  Code,  118,  §  5, 
p.  910  ;  West  Virginia,  Stat's,  1882,  Ch.  84,  §  4 ;  Wisconsin,  R.  S.  §  2140 ; 
Dakota,  Civil  Code,  §  319. 


Johnson  v.  Gushing.  47 

Bearing  the  above  rules  in  mind,  we  may  see  what  have  been  held  to  be 
good  executions  and  what  not,  independently  of  the  question  of  the 
intrinsic  sufiiciency  of  the  instrument  of  execution. 

A  general  power  of  sale  is  well  executed  by  an  executory  contract  of 
sale.  Shipper  v.  Glapp,  29  Pa.  St.  265 ;  Demarest  v.  Bay,  29  Barb.  563 ; 
Ives  V.  Devanport,  3  Hill,  3'?3 ;  or  by  a  conditional  sale,  Isaac  v.  Farns- 
worth,  3  Head,  275.  The  entire  subject  of  the  power  need  not  be  sold  at 
once,  but  may  be  sold  by  parcels,  Asay  v.  Hoover,  5  Pa.  St.  21 ;  Ex  parte 
Elliott,  5  Whart.  224  ;  accordingly,  a  power  to  sell,  mortgage  or  devise  in 
fee  is  not  exhausted  by  a  mortgage,  but  there  may  be  a  devise  subject  to 
the  mortgage,  Asay  v.  Hoover,  supra.  The  sale  under  the  power  may,  in 
the  absence  of  directions  to  the  contrary,  be  by  parole,  Taylor  v.  Adams, 
2  S.  &  R.  534 ;  Silverthorn  v.  MoKinster,  12  Pa.  St.  67,  and  may  be 
either  public  or  private,  Huger  v.  Huger,  9  Rich.  Eq.  217  ;  Smith  v. 
Hulsey,  62  Gra.  341 ;  Bond  v.  Zeigler,  1  Kelly,  324 ;  but  where  a  public 
sale  is  specified  in  the  power,  a  private  sale  cannot  be  upheld ;  thus,  in 
McCreery  v.  Hamlin,  7  Pa.  St.  87,  the  will  conferred  a  power  to  sell  at 
public  sale,  and  later  on,  said,  "  should  my  executors  be  of  opinion  that 
it  would  be  for  the  interest  of  my  family  to  dispose  of  my  real  estate  and 
can  satisfy  the  Orphans'  Court  that  it  would  be  so  ....  I  allow  it  to  be 
sold."  It  was  held  that  a  public  sale  was  intended  and  that  a  private  sale 
was  void.  And  in  a  State  wherein  a  sale  by  an  executor  is  required,  in  the 
absence  of  provision  to  the  contrary  in  the  will,  to  be  a  public  one,  where 
a  will  gave  power  to  an  executor  to  sell  on  "such  terms  as  to  credit  and 
notice"  as  he  saw  fit,  it  was  held  that  the  right  to  make  a  private  sale 
was  not  included  in  the  power,  Jackson  v.  Williams,  56  Ga.  553. 

A  partition  has  been  held  not  to  be  a  good  execution  of  a  power  of  sale. 
Den.  ex  d.  Elle  v.  Young,  23  N.  J.  L.  478 ;  but,  in  this  case,  the  power 
was  a  naked  one  and  it  is  possible  that  had  it  been  coupled  with  an  in- 
terest the  decision  might  have  been  different. 

A  power  to  sell  and  invest  on  mortgage  or  in  real  estate  is  well  executed 
when  the  land  is  sold  subject  to  a  mortgage  and  the  mortgage  is  fore- 
closed and  the  land  bought  in  at  the  foreclosure  sale  by  the  donee  of  the 
power,  Leggett  v.  Hunter,  19  N.  Y.  448. 

Time  of  Execution. 

When  a  restriction  as  to  the  time  of  execution  is  attached  to  a  power  it 
cannot,  as  a  rule,  be  executed  after  the  expiration  of  the  time  designated 
Bichardson  v.  Sharpe,  29  Barb.  222;  Bakewell  v.  Ogden,  2  Bush,  265, 
but  where  the  reference  to  time  is  merely  directory  the  rule  is  otherwise 
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Shatter  and  Ebling^s  Appeal,  43  Pa.  St.  83.  In  the  case  of  a  devise  for 
life  with  a  power  of  sale  given  to  another  than  the  life-tenant  or  to 
others  with  the  life-tenant,  the  question  arises  whether  a  sale  can  be 
made  during  the  life-tenant's  life.  About  this  there  has  been  some  dispute, 
but  where  the  will  evidently  intends  that  the  life-tenant  shall  enjoy  the 
estate  during  life  in  the  shape  in  which  it  has  come  to  him,  there  can  be 
no  execution  of  the  power  during  his  life,  Daly  v.  James,  8  Wheat.  495 ; 
Davis  V.  Horcott,  I  De  B.  Eq.  460,  Jackson  v.  Ligon,  3  Leigh,  161 ;  where 
the  direction  is  to  sell  after  the  life-tenant's  death,  a  sale  in  his  lifetime  is, 
in  general,  void,  Booraem  v.  l^eZZs,  19  N.  J.  Eq.  87  ;  but  the  assent  of  the 
life-tenant,  where  his  interests  only  are  affected,  may  validate  an  otherwise 
void  sale,  where  there  is  nothing  in  the  will  or  deed  which  shows  an  intent 
to  fix  the  time  of  executing  the  power  of  sale  for  any  intent  or  reason  inde- 
pendent of  the  presumed  advantage  of  the  life-tenant,  Snell's  Ex'rs  v.  Snell, 
38  2Sr.  J.  Eq.  119 ;  Boper  v.  Sanders,  21  Gratt.  60.  In  Gast  v.  Porter,  13  Pa. 
St.  533,  there  was  a  devise  to  the  widow  of  the  testator,  who  was  also  ap- 
pointed an  executrix,  and  a  provision  as  follows :  "  at  my  wife's  decease  the 
property  specified  for  her  use  and  benefit,  to  be  sold  by  any  of  the  surviving 
executors"  and  equally  divided  among  the  testator's  children.  The  executors, 
including  the  widow,  made  a  sale  and  conveyance  of  the  specified  property. 
The  sale  was  questioned  after  the  widow's  death  by  the  administrator  de 
bonis  non  cum  testamento  annexo  of  the  testator.  The  court  held  the  sale 
good.  Rogers,  J.,  in  delivering  the  opinion  said :  "  The  plaintiff  contends 
that  when  a  testator  devises  real  estate  to  executors  to  sell  on  a  certain 
contingency,  if  the  sale  be  made  before  the  contingency  happens  the  sale 
is  void  and  conveys  no  title  to  the  purchaser :  for  this  position  he  relies 
on  Smith  v.  Folwell,  1  Binn.  546 ;  Sweigart  v.  Frey,  8  S.  &  R.  299 ; 
Loomis  V.  McGlintock,  10  Watts,  274;  Hay  \.  Mayer,  8  Watts,  203. 
That  this  is  true  as  a  general  proposition  cannot  be  denied ;  nor  am  I  dis- 
posed to  quarrel  with  the  position  of  Lord  Coke,  who  takes  it  for  granted, 
Co.  Lit.  113,  that  where  there  is  a  devise  to  A.  for  life  and  that  after  his 
decease  the  estate  shall  be  sold,  the  sale  cannot  be  made  during  his  life, 
but  must  be  delayed  till  his  decease,  although  that  opinion  Mr.  Hargrave, 
in  note  2,  Co.  Lit.  113,  shows  to  be  at  least  a  doubtful  point  of  authority, 
and  is  in  direct  opposition  to  the  case  of  Uvedale  v.  Uvedale,  3  Atk.  117. 
The  devise  was  to  the  wife  for  life,  and  after  her  death,  the  testator  willed 
that  the  same  should  be  sold,  and  Lord  Hardwicke  said  that  the  words 
'  after  the  decease'  were  not  put  in  to  postpone  the  sale.  It  is  true,  that 
in  a  case  before  the  Court  of  Exchequer  in  which  the  case  of  Uvedale  v. 
Uvedale  was  cited,  where  the  devise  was  to  A.,  the  testator's  wife, 
for  life,  and  after  her  decease  a  power  to  the  trustees  to  sell  and  pay  the 
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money  among  the  children  of  B.,  who  had  an  infant  child,  then  living,  the 
court  held  that  a  sale  could  not  be  made  till  after  the  widow's  decease, 
Meyrick  v.  Cotdts,  Exchequer,  July  8, 1806,  MS.,  vide  Sugden  on  Powers, 
350,  §  7.  The  reason  for  which  the  judgment  was  rendered  is  not  given 
in  Sugden  on  Powers.  I  cannot,  therefore,  say  on  what  grounds  they 
proceeded,  although,  if  I  may  be  allowed  to  conjecture,  it  was  because 
the  proceeds  were  to  go  to  the  children  of  A.  at  the  time  of  her  death, 
B.  being  living,  some  of  whom  might  not  have  been  in  esse  at  the  time 
of  the  happening  of  the  contingency.  The  bill  which  was  an  amicable 
one  was  filed  by  the  widow  against  the  trustees  and  the  infant  for  an  im- 
mediate sale.  Had  the  widow  been  the  only  person  in  interest  the  decree 
"would,  I  am  induced  to  believe,  have  been  otherwise.  A  review  of  the 
authorities,  at  any  rate,  indicates  that  even  when  no  consent  is  given 
the  power  to  sell  is  at  least  doubtful.  None  of  the  cases,  however, 
cited  touch  this  point.  The  distinction  is  that  the  widow  for  whose  bene- 
fit, as  is  apparent  from  the  will,  the  sale  is  postponed  has  signified  her  con- 
sent by  joining  in  the  deed,  the  whole  title  to  the  property  is  sold,  out  and 
out,  for  a  full  and  fair  price,  and  the  fee  in  the  entirety,  consequently, 
vests  in  the  purchaser."  In  Styerv.  Freas,  15  Pa.  St.  339,  Gibson,  C.  J., 
said:  "Executors  can  sell  only  at  the  time  intended;  but  the  intention 
.may  be  discoverable  not  only  from  the  words  of  the  power  but  from  the 
whole  will.  When  an  event  turns  up  which  the  testator  had  not  contem- 
plated a  court  is  compelled  to  imagine  how  he  would  have  provided  had 
it  been  foreseen — in  short — to  suppose  an  intent  for  him  where  he  had 
none,  and  this  case  presents  that  difSculty.  What  we  have  to  do  is  to 
apply  to  it  the  principles  of  our  own  decisions.  Where  the  time  is  post- 
poned for  the  exemption  of  a  prior  provision  and  protection  of  a  particular 
person  it  may  be  hastened  by  the  assent  of  that  person  as  it  was  in 
Gast  V.  Porter;  but  where  it  has  been  postponed  with  a  view  to  a 
probable  rise  in  value  the  person  entitled  to  the  benefit  of  this  clause  may 
insist  on  having  it."  Of  the  position  alluded  to  in  the  last  quoted  part  of 
Chief  Justice  Gibson's  opinion  the  case  of  Sweigart  v.  Frey,  8  S.  &  R.  299, 
is  a  good  example.  In  that  case  Peter  Beck  by  his  will  devised  his  real 
estate  to  his  wife  durante  viduitate,  with  directions  to  his  executors  to  sell 
it  after  his  widow's  death  and  to  divide  the  proceeds  among  all  his  children  ; 
during  the  life  of  the  widow,  and  with  her  assent,  the  executors  sold  the 
land,  and  a  deed  therefor  was  executed  to  the  purchaser  by  the  widow  and 
all  the  heirs,  except  one  daughter  who  was  married  a  year  later,  and,  still  in 
the  lifetime  of  the  widow,  a  deed,  professing  to  convey  the  share  of  the 
said  daughter,  was  executed  by  one  who  signed  as  attorney  in  fact  for  the 
daughter  and  her  husband — the  authority  was  in  fact  not  sufficient  to 
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sustain  the  second  deed.  After  the  death  of  the  widow  the  validity  of  the 
sale  was  drawn  in  question.  In  the  Common  Pleas  it  was  held  good,  but  this 
decision  was  reversed  in  the  SupremCrCourt,  Tilghman,  C.  J.,  saying :  "  But 
the  President  of  the  Common  Pleas  was  of  opinion  that  although  the  deed 
executed  by  Frederick  Roads  or  attorney  of  Philip  Hartung  and  wife  was 
void  .  .  .  yet  the  title  of  the  defendant  was  good  for  the  whole  land 
under  the  deed  from  the  other  children  of  Peter  Beck  among  whom  were 
the  two  executors.  But  this  opinion  is  not  correct  because  the  executors 
were  not  authorized  to  sell  until  after  the  death  of  the  widow  ;  and  such 
appears  to  have  been  the  sense  of  all  parties,  because  if  the  executors  had 
power  to  sell  there  was  no  necessity  for  a  conveyance  from  the  other 
children.  The  time  of  sale  was  an  important  circumstance  in  the  power 
given  by  Peter  Beck  to  his  executors.  Whenever  the  sale  was  made  the 
land  was  converted  into  personalty  and  the  husband  of  Elizabeth  Hartung 
had  power  to  assign  or  release  his  wife's  share.  Besides,  it  might  very 
well  happen  that  the  land  might  increase  in  value  during  the  life  of  the 
widow,  and  consequently  sell  for  more  money  after  her  death  than  during 
her  life.  It  might  be  a  very  material  injury  to  Mrs.  Hartung,  therefore,  to 
make  a  sale  before  the  time  appointed  by  her  father's  will,  nor  can  her 
right  be  affected  by  a  sale  made  contrary  to  the  will." 

Even  where  the  power  of  sale  is  vested  in  the  life-tenant,  who  has 
become  so  by  other  means  than  the  instrument  creatipg  the  power,  a 
sale  in  his  lifetime  has  been  held  void  when  the  power  was  originally 
created  for  the  benefit  of  other  persons.  Thus  in  Hay  v.  Mayer,  8 
Watts,  203,  there  was  a  devise  to  M.  in  tail,  with  power  at  her  death  to 
A.  to  sell  the  land  and  give  the  proceeds  to  the  nephews  of  the  testator. 
A.  married  M.  and  thus  became  tenant  by  the  curtesy ;  the  issue  died  in 
his  lifetime.  It  was  held  that  a  sale  could  not  be  made  before  the  time 
at  which  the  nephews  would  be  entitled  to  the  proceeds  of  the  estate  as 
the  sale  was  for  their  benefit,  and  see  ante  p.  42. 

Where  a  power  of  sale  is  to  be  exercised  upon  a  contingency,  a  sale 
cannot  be  made  prior  to  the  happening  of  the  contingency,  Lessee  of 
Smith  V.  Folwell,  1  Binn.  546 ;  In  re  Vandervoort,  1  Redf.  2if0. 

A  difference  is  to  be  noted,  in  cases  where  the  direction  or  power  is  to 
sell  at  a  certain  time  or  on  a  certain  occurrence,  between  a  premature  and 
a  tardy  execution  :  the  latter  may  in  a  proper  case  be  aided  in  equity ;  the 
former  is,  generally  speaking,  void;  as  said  by  Rogers,  J.,  in  Loomisv. 
McGlintock,  10  Watts,  2Y4,  a  case  falling  under  the  former  head,  "This 
is  not  the  case  of  a  defective  execution  of  a  power,  as  has  been  contended, 
for  the  executors  bad  no  power  to  sell  until  a  certain  period  which  had  not 
arrived  at  the  time  of  the  sale.     The  sale,  therefore,  is  void."     Acd  in 
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Miller  v.  Meetch,  8  Pa.  St.  411,  a  case  falling  under  the  latter  head,  Bell, 
J.,  said :  "  The  execution  of  a  power  to  sell  after  the  time  directed  is  not  like 
an  attempted  execution  before  the  time  prescribed,  as  was  the  case  in 
Loomis  V.  McGlintock,  10  Watts,  274.  In  the  latter  case  the  act  of  the 
party  is  void,  for  until  the  time  arrives  for  its  execution  the  power  has  no 
existence ;  but  after  it  has  sprung  into  life,  where  it  is  coupled  with  a 
trust  or  interest,  it  continues  to  exist  until  exercised." 

A  court  has  no  jurisdiction  to  order  a  sale  to  be  made  before  the  time 
designated  in  a  power  on  the  ground  that  the  advancement  of  the  execu- 
tion of  the  power  would  be  beneficial  to  the  persons  interested,  Troy  v. 
Troy,  Busbee,  Eq.  85 ;  Simpson  v.  Cook,  24  Minn.  180 ;  27  Id.  147  ;  nor 
has  the  legislature  such  power,  Bodman  v.  Munson,  13  Barb.  63  ;  Urvin's 
Appeal,  16  Pa.  St.  256 ;  and  see  Clarke  v.  Hayes,  9  Gray,  426 ;  Mohr  v. 
Porter,  51  Wise.  504 ;  Forster  v.  Forster,  129  Mass.  564. 

Notice. 

Where  the  power  given  is  to  sell  upon  notice,  the  notice  given  must 
correspond  with  that  required  by  the  instrument  creating  the  power, 
Hahn  v.  Pindell,  1  Bush,  538. 

Instruments  held  to  make  g'ood  Appointments. 

A  general  power  of  appointment  without  any  specification  of  the 
method  of  appointment  is  well  executed  if  the  appointment  be  made  in 
such  a  way  or  by  such  an  instrument  as  would  pass  the  land  did  it  belong 
to  the  appointor.  Knight  v.  Yarborough,  4  Rand.  566 ;  this  is  made  the 
test  of  sufficiency  of  execution  by  statute  in  Alabama,  Code,  §  2210; 
Michigan,  An'd  Stat.,  §  5629 ;  Minnesota,  Gen.  St.,  Ch.  44,  §  40  ;  Wis- 
consin, R.  S.,  §  2138  ;  Dakota,  Civil  Code,  §  317.  A  power  of  appoint- 
ment to  children  is  well  executed  by  a  bequest  to  their  separate  use. 
Friend  v.  Oliver,  27  Ala.  532 ;  but  not  by  a  contingent  appointment, 
Little  V.  Bennett,  5  Jones,  Bq.  156.  In  the  last  case  there  was  a  power  to 
dispose  of  property  among  "  all  my  children  as  their  circumstances  shall 
require."  The  widow,  who  was  the  donee,  directed  that  the  property 
should  remain  in  common  until  one  of  the  sons  reached  the  age  of  twenty- 
one  years,  when  he  was  to  receive  his  share,  and  gave  similar  directions 
as  to  the  shares  of  the  other  sons,  she  created  a  separate  trust  for  the 
daughters  for  life,  and  further  directed  that  the  portion  of  each  son  dying 
under  twenty-one  should  go  to  the  survivors,  and  in  case  of  the  death 
of  the  daughters,  their  portion  should  go  to  their  children.     This  was  held 
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bad  as  a  contingent  appointment  to  the  sons  and  also  as  an  attempt  to 
extend  the  appointment  to  grandchildren. 

A  power  to  devise  is  not  well  executed  by  deed,  Moore  v.  Bimond,  5 
R.  I.  121 ;  even  if  the  deed  be  not  to  operate  until  after  the  death  of  the 
donee,  Hopkins  v.  Quinn,  93  Ind.  223 ;  and  such  execution  will  not  be 
aided  in  equity,  1  Story  Eq.  185  ;  Bentham  v.  Smith,  1  Cheves  Eq.  33. 

A  power  to  appoint  at  the  death  of  the  donee  is  well  executed  by  a  will 
even  if  it  be  not  made  in  the  last  illness  of  the  appointor,  New  v.  Potfs, 
55  Ga.  420 ;  for  a  will  making  an  appointment  is  ambulatory  as  is  any 
ordinary  will.  Van  Wirt  v.  Benedict   1  Brdaf  114. 

Execution  of  Power  by  Surviving  Donee  or  by  Substitute. 

Where  a  power  is  given  to  more  than  one  person,  and  one,  or  any  num- 
ber less  than  all,  of  the  donees,  becomes  incapable  of  acting,  or  where 
a  power  is  given  to  several,  virtute  officiis,  and  one,  or  more,  renounce 
his  office  or  die,  a  question  arises  whether  the  power  can  be  executed  by 
the  remaining  donee  or  donees. 

The  rule  is  that  where  a  power  is  given  to  two  or  more  persons,  not 
executors,  the  power  will  not  survive  in  case  of  the  death  of  one,  Kerr  v. 
Verner,  66  Pa.  St.  326,  for,  where  a  personal  trust  is  reposed  in  several, 
all  must  join  in  the  execution  of  the  power  entrusted  to  them,  and  the 
failure  of  any  one  to  join  will  make  the  attempted  execution  ineffectual, 
and  the  cause  of  the  failure  is  immaterial,  Marks  v.  Sarver,  59  Ala.  335 ; 
Boston  Franklinite  Co.  v.  Condit,  19  N.  J.  Eq.  394;  Einson  v.  William- 
son, T4  Ala.  180;  Wilson  v.  Pennock,  27  Pa.  St.  238;  and,  ordinarily,  in 
the  event  of  a  power  being  given  to  a  trustee,  his  successor  in  office  cannot 
exercise  it,  unless  the  donor  of  the  power  has  authorized  such  substitution, 
Clark  V.  Wilson,  58  Miss.  119 ;  Fontain  v.  Ravenel,  IT  How.  369.  A 
power  will  not  be  held  to  authorize  the  substitution  unless  the  intention 
to  do  so  is  plain,  and  it  is  held  that  the  intention  must  appear  to  autho- 
rize a  substitution  in  the  event  which  has  happened  and  which  renders  the 
substitution  desirable.  Accordingly  a  provision  for  the  appointment  of  a 
new  trustee  in  the  event  of  neglect  or  refusal  on  the  part  of  the  one  origi- 
nally selected,  will  not  authorize  the  appointment  of  a  new  trustee  in 
case  of  the  death  of  the  first,  Ouion  v.  Pickett,  42  Miss.  77.  Where, 
however,  the  execution  of  the  power  is  necessary  to  carry  out  a  trust, 
a  court  may  in  a  proper  case  appoint  a  trustee  to  execute  it.  This  matter, 
which  results  from  the  well-known  rule  that  equity  will  never  suffer  a 
trust  to  fail  merely  for  want  of  a  trustee,  is,  iu  most,  if  not  all,  of  the 
States,  regulated  by  statute. 
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As  to  a  power  given  to  executors,  the  old  rule  was  that  where  a  mere 
power  was  given  to  executors  by  name,  then,  if  one  died,  the  survivor  or 
survivors  could  not  execute  the  power,  but  if  there  were  a  devise  to  the 
executors  to  sell,  then  the  survivor  or  survivors,  having  a  power  coupled 
with  an  interest,  could  execute  the  power,  Co.  Litt.  113  a.  This  distinc- 
tion is  recognized  in  many  modern  authorities,  and  the  conclusion  may  be 
drawn,  that  while  a  power  coupled  with  an  interest  will  survive  the  death 
of  one  of  its  donees,  a  naked  power  will  not,  Franklin  v.  Osgood,  14 
Johns.  553 ;  Bartlett  v.  Sutherland,  24  Miss.  895  ;  Peter  v.  Beverly,  10 
Pet.  532 :  Lessee  of  Williams  v.  Veach,  17  Oh.  Itl ;  Parrott  v.  Edmund- 
son,  64  Ga.  332 ;  Coleman  v.  McEinney,  3  J.  J.  Mar.  246 ;  Ross  v.  Clore, 
3  Dana,  189.  It  becomes,  therefore,  of  some  interest  to  note  some  of  the 
instances  in  which  a  power  is  held  to  be  coupled  with  an  interest.  There 
is  an  interest  plainly  when  there  is  a  devise  to  executors  to  sell,  Co.  Litt. 
113  a,  but  not  when  there  is  a  mere  devise  of  land  to  be  sold,  Dexter  v. 
Sullivan,  34  N.  H.  478  ;  Gregg  v.  Currier,  36  N.  H.  200  ;  but  the  gift  of 
axf.  interest  may  be  discovered  from  the  provisions  of  the  will,  even  when 
the  terms  in  which  the  power  is  created  would,  if  taken  alone,  give  but 
a  naked  power,  Bartlett  v.  Sutherland,  24  Miss.  395 ;  thus  a  devise  that 
land  shall  be  sold  (which  by  itself  would  give  a  power  merely),  coupled 
with  an  injunction  to  pay  debts  with  the  proceeds  thereof,  will  give  a 
power  coupled  with  an  interest,  Peter  v.  Beverly,  10  Pet.  532 ;  Bank  v. 
Beverly,  1  How.  134. 

An  order  to  sell  and  divide  gives  a  naked  power  only.  Den.  ex  d.  Elle  v. 
Young,  23  N.-J.  L.  478 ;  so  a  power  to  sell,  if  necessary,  and  to  divide  is 
a  naked  power,  Hoyt  v.  Day,  32  Oh.  St.  101 ;  so  a  devise  that  in  a  certain 
contingency  "  all  and  every  part  of  my  estate  shall  be  sold  at  the  discre- 
tion of  my  executors,"  Chambers  v.  Tulane,  1  Stock.  146 ;  and  the  law 
is  not  altered  by  the  fact  that  the  executor  has  in  another  capacity  an 
interest  in  the  estate,  as  where  he  is  the  devisee  of  a  share  of  the  land  sub- 
ject to  the  power  or  is  a  tenant  in  common  thereof,  Moores  v.  Moores, 
41  N.  J.  L.  440. 

To  avoid  the  inconvenience  consequent  upon  the  extreme  strictness  with 
which  the  right  to  execute  a  power  was  formerly  guarded,  the  Statute  of 
21  Hen.  VIII.,  c.  4,  was  passed,  which,  after  reciting  the  common  law 
and  the  inconvenience  resulting  therefrom,  provided  that,  where  part  of 
the  executors  named  in  a  will  should  refuse  to  take  upon  them  the  admin- 
istration of  the  said  will,  all  bargains  and  sales  of  land  and  tenements 
willed  to  be  sold  by  the  said  executors  should  be  validly  made  by  the 
executors  who  should  accept  the  charge.  The  spirit  of  this  statute  has 
been  generally  followed  in  this  country  and  even  in  States  where  the 
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statute  itself  is  not  in  force,  so  that  it  may  now  be  stated  as  the  gene\„, 
law  that  a  power  given  to  executors  in  their  official  character  may  be  exe- 
cuted by  a  surviving  executor,  Lessee  of  Zebach  v.  Smith,  3  Binn.  69; 
Heron  v.  Eoffner,  3  Rawle,  397  ;  Lippincott  v.  Phila.  Trust  Co.,  15  W. 
N.  C.  69;  Dams  v.  Christian,  15  Gratt.  11 ;  Coykendall  v.  Rutherford, 
2  N.  J.  Eq.  862;  Clinefelter  v.  Ayers,  16  111.  329;  Roseboom  v.  Mosher, 
2  Denio,  61;  and  that  upon  the  refusal  of  one  or  more  of  the  executors 
to  accept  the  executorship,  the  accepting  executor  or  executors  may  execute 
the  power,  Taylor  v.  Galloway,  1  Oh.  232 ;  DeSaussure  v.  Lyons,  9  S. 
C.  492 ;  Putnam  Free  School  v.  Fisher,  30  Me.  523 ;  Meakings  v. 
Cromwell,  2  Sand.  512;  Warden  v.  Richards,  11  Gray,  277;  Ross  v. 
Clore,  3  Dana,  189;  Davoue  v.  Fanning,  2  Johns.  Ch.  252  ;  Wardwell  v. 
McDonnell,  31  111.  364 ;  Zebach  v.  Lessee  of  Smith,  3  Binn.  69 ;  Chanet 
V.  Vellepbnteaux,  3  McCord,  29;  McDowell  v.  Gray,  29  Pa.  St.  212; 
Smith  v.  Winn  (So.  Car.),  4  S.  E.  Rep.  240  ;  and  this  has  been  held  even 
when  the  executor  has  been  vested  with  a  discretion  as  to  the  sale,  see 
McDowell  V.  Gray,  supra  (where  it  was  argued  that  the  Pennsylvania 
Act  upon  the  subject  referred  only  to  cases  where  the  direction  to  sell  was 
absolute),  Taylor  v.  Morris,  1  Comst.  356;  Davis  v.  Christian,  supra; 
Den  r.  Sparks,  1  D.  &  B.  L.  392 ;  and  when  he  had  a  discretion  as  to 
the  manner  of  sale.  Miller  v.  Meetch,  8  Pa.  St.  417  ;  and  see  Meredith's 
Estate,  1  Pars.  433  ;  Brown  v.  Armistead,  6  Rand.  594 ;  Taylor  v. 
Morris,  supra.  In  Kentucky  it  is  held  that  if  the  executors  have  a  dis- 
cretionary power  of  sale  and  are  not  positively  directed  to  sell,  the  case 
does  not  fall  within  the  statute  of  that  State  and  the  power  will  not  sur- 
vive, Wooldridge  v.  Watkins,  3  Bibb.  349 ;  Clay  v.  Hart,  1  Dana,  1. 
This  position  does  not,  however,  seem  to  have  been  adopted  in  other 
States,  except  possibly  in  Mississippi,  as  to  which  see  Bartlett  v.  Suther- 
land, 24  Miss.  395.  The  discretion,  however,  which  is  consistent  with  the 
survival  of  a  power  is  such  discretion  as  is  ordinarily  confided  to  an  exec- 
utor, see  Niles  v.  Stevens,  4  Denio,  399,  and  where  a  personal  confidence 
is  lodged  in  the  individuals  who  happen  to  be  appointed  executors,  there 
the  power  will  not  survive,  for  the  rule  as  stated  by  Kent,  C,  in 
Franklin  v.  Osgood,  2  Johns.  Ch.  21,  is  that,  in  this  respect,  the  intent  of 
the  testator  is  to  govern,  if  he,  therefore,  select  particular  individuals  and 
place  an  especial  confidence  in  their  judgment,  it  is  to  be  preisumed  thnt 
he  did  not  intend  to  be  satisfied  with  the  judgment  of  any  less  than  all 
of  them. 

A  renunciation  stands  on  the  same  ground  as  a  refusal  with  reference 
to  the  right  of  the  remaining  executor  to  act,  Clinefelter  v.  Ayers,  16  111. 
329  ;  Pahlman  v.  Smith,  23  Id.  448 ;   Wells  v.  Lewis,  4  Mete.  (Ky.)  269 ; 
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Gaines  v.  Fendler,  82  Mo.  497.  This  position  has  been  questioned  and 
denied  in  Massachusetts ;  in  Shelton  v.  Homer,  5  Mete.  462,  there  was  a 
power  to  sell  at  such  times  as  executors  thought  proper ;  after  proving 
the  will  containing  this  power,  one  executor  resigned  and  the  remaining 
executor  executed  the  power ;  the  execution  was  held  bad.  Htibbard,  J., 
■who  delivered  the  opinion  of  the  court,  said:  "As  he  once  accepted  the 
authority  to  execute,  the  power  was  conferred  on  him  and  his  co-executor  ; 
it  was  vested  in  them  and  confined  to  them  and  cannot  be  performed  by- 
one  alone.  If  then  his  resignation  is  good  the  power  does  not  survive 
to  his  co-executor  to  enable  him  to  pass  the  estate  by  the  force  of  it." 
This  conclusion  would  seem  to  result  from  a  too  literal  following  of  the 
statute  of  Henry  VIII.  and  the  attribution  of  a  too  restricted  meaning 
to  the  word  "refuse."  The  evil  sought  to  be  cured  is  the  same  whether 
the  executor  refuse  to  act  altogether  or  whether,  having  begun  to  act,  he 
refuse  to  go  on  further  with  his  work ;  in  either  case  the  power  is  left 
without  an  agent  to  put  it  into  effect ;  and  it  seems  a  strained  distinction 
which  would  permit  the  will  of  a  donor  to  be  carried  out  in  the  one 
instance  and  not  in  the  other. 

In  Weimar  v.  Fath,  43  N.  J.  L.  1,  the  question  was  argued  whether  a 
power  would  survive  when  one  of  several  executors  was  removed,  and  it 
was  held  that  it  would ;  it  was  also  so  held  in  Denton  v.  Clark,  36  N.  J. 
Eq.  534. 

The  refusal  to  serve,  or  renunciation  of  office,  which  will  authorize  one 
of  several  executors  to  act  alone  in  the  execution  of  a  power,  it  is  held,  in 
some  States,  need  not  be  an  express  or  formal  one ;  neglect  to  qualify 
may  be  equivalent  to  a  refusal,  Meakings  v.  Cromwell,  2  Sand.  512;  in 
Nelson  v.  Garrington,  4  Munf.  332,  a  will  directed  a  sale  and  appointed 
four  executors ;  in  1784  three  qualified ;  in  1794  two  sold  the  land ;  it  was 
held  that  the  renunciation  of  the  third  might  be  presumed.  On  the  other 
"hand  it  has  been  held  that  all  the  executors  whose  renunciation  does  not 
appear  of  record  must  join  in  the  execution  of  a  power,  Heron  v.  Hoffner, 
8  Rawle,  397 ;  and  in  Oeady  v.  Butler,  3  Munf.  345,  the  verdict  of  a  jury 
finding  that  certain  executors  had  never  acted  or  taken  upon  themselves 
the  trust  but  had  never  relinquished  their  office  or  power,  was  held  insuffi- 
cient to  authorize  the  entry  of  a  judgment  sustaining  the  exercise  of  a 
power  by  those  of  the  executors  who  had  accepted  and  acted  in  their 
office ;  and  where  one  of  two  executors  has  acted  alone  in  the  execution 
the  subsequent  renunciation  of  his  fellow  will  not  make  the  action  valid 
Neel  V.  Beach,  92  Pa.  St.  221.  In  view  of  the  importance  of  preserving 
title  from  doubt  the  better  rule  would  seem  to  be  that  ordinarily  a  renun- 
ciation should  appear  of  record. 
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All  the  executors  who  qualify  must  join  in  the  execution  of  the  power 
given  to  them,  for,  as  to  land,  the  rule  governing  their  action  is  not  that 
ordinarily  applied  to  executors,  and  neither  can  sell  or  bind  his  co-execu- 
tor by  a  contract  to  sell,  Eertell  v.  Van  Buren,  3  Edw.  20,  affirmed  9 
Paige,  52 ;  Nael  v.  Harvey,  29  Min.  72 ;  Deneale  v.  Morgan,  5  Call, 
407;  Wilder^.  Rawney,  95  N.  Y.  7 ;  Brenne  v.  Willson,  71  Id.  502 j 
Berger  v.  Duff,  4  Johns.  Ch.  368 ;  and  in  Towle  v.  Fisher,  77  N.  C.  437, 
where  A.  was  vested  with  a  power  of  sale  to  be  exercised  with  the  con- 
sent of  the  majority  of  the  executors  of  the  will  creating  the  power,  and 
the  will,  appointed  as  executors  A.  B.  C.  and  D.,  A.  and  B.  qualified,  and, 
B.  having  removed  from  the  State,  A.  sold  the  land  without  any  consent, 
the  sale  was  held  void,  and  it  was  also  held  that  the  absence  of  B.  did  not 
deprive  him  of  his  right  of  assent  or  render  such  assent  unnecessary  to 
the  valid  execution  of  the  power. 

Where  a  power  is  given  to  executors  by  name,  either  directly  or  in  such 
form  as  "to  my  executors  hereafter  named,"  the  power  vests  in  them  as 
donees,  whether  they  prove  the  will  or  not,  Dominick  v.  Michael,  4  Sand. 
374  ;  and  where  the  same  person  is  appointed  executor  and  also  donee  of 
a  power,  the  fact  that  he  does  not  qualify  as  executor  will  not  deprive  him 
of  the  power,  Williams  v.  Conrad,  30  Barb.  524,  and  whenever  the  pro- 
ceeds of  a  power  of  sale  given  to  an  executor  are  not  to  be  applied  in  the 
usual  manner  as  assets  in  the  course  of  the  executorial  office,  the  executor 
takes  not  qua  executor  but  as  donee,  Edgerton  v.  Gonkling,  25  Wend. 
230;  Newton  v.  Branson,  13  N.  Y.  587,  hence  he  may  execute  the 
power  before  the  will  is  proved,  Bolton  v.  Jacks,  6  Robt.  166 ;  or  after 
he  has  administered  and  settled  his  account  of  his  decedent's  personalty, 
Hoffman  v.  Hoffman,  66  Md.  368 ;  and  in  Moody^s  Lessee  v.  Fulmer,  3 
Grant,  17,  a  very  learnedly  argued  case,  it  was  determined  that  an  execu- 
tor with  a  power  may  renounce  administration  and  afterwards  execute  the 
power. 

The  question  then  comes.  Can  a  power,  without  a  direction  to  that  effect 
in  the  terms  of  its  creation,  be  transmitted  to  the  successor  or  representative 
of  the  original  donee  who  fills  an  official  capacity  ?  Ordinarily  it  cannot, 
Clark  V.  Wilson,  53  Miss.  119  ;  thus  in  Fontain  v.  Bavenel,  17  How.  369,  a 
testator  directed  that  after  the  death  of  his  wife  certain  property  should  be 
applied  to  charity  at  the  discretion  of  his  executors,  he  appointed  his  wife 
and  certain  others  executors ;  the  wife  survived  her  co-executors  and  died 
without  making  any  appointment ;  it  was  held  that  the  wife's  executors 
had  no  power  to  appoint.  Where,  however,  there  is  no  exercise  of  discre- 
tion required  and  the  course  which  is  to  be  taken  by  the  property  is 
marked  out  by  a  will  or  deed,  there  the  successor  in  a  trust  may  execute 
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the  power  conferred  upon  his  predecessor,  Farrar  v.  McCue,  89  N.  Y. 
139;  Delaney  v.  McGormack,  88  Id.  114;  and  see  Bradjord  v.  Monks, 
132  Mass.  408. 

Independently  of  statute,  an  administrator  cum  testamento  annexo  has 
no  authority  to  execute  a  power  given  to  an  executor,  Moody's  Lessee  v. 
Fulmer,  8  Grant,  17;  Conklin  v.  Fgerlon's  Admin.,  21  Wend.  430; 
Tainter  v.  Clark,  13  Mete.  220 ;  Ross  v.  Barclay,  18  Pa.  St.  179 ;  Hod- 
gin  V.  Toler,  70  Iowa,  11.  This  matter  is  generally  regulated  by  statute, 
and  under  the  statutes  it  is  generally  held  that  a  power  which  is  necessary 
for  the  fulfilment  of  the  duty  of  an  executor  will  vest  in  the  administrator 
c.  t.  a.;  as  where  there  is  a  positive  direction  to  sell  and  no  special  per- 
sonal discretion  or  trust  is  given  to  the  executor  in  the  creation  of  the 
power.  Bain  v.  Matteson,  54  N.  Y.  663 ;  Bingham  v.  Jones,  32  N.  Y.  S. 
C.  6 ;  Shalter  &  Mling's  Appeal,  43  Pa.  St.  83 ;  Pugh's  Estate,  17  Phila. 
509 ;  Brown  v.  Armistead,  6  Rand.  594 ;  Fish  v.  Coster,  35  N.  Y.  S.  C. 
64;  Pahlman's  ExW  v.  Smith,  23  111.  448;  Wardwell  v.  McDowell,  31 
Id.  364 ;  Fly  v.  Dix,  118  Id.  477  ;  Watson  v.  Martin,  75  Ala.  506  ;  Hester 
V.  Hester,  2  Ired.  Eq.  330  ;  Council  v.  Amrett,  95  N.  C.  131.  In  Hester 
v.  Hester  it  was  held  that  where  a  will  was  made  giving  a  power  to  "  exe- 
cutors" and  no  executors  were  named  the  power  vested  in  an  administrator 
c.  t.  a.  In  Curran  v.  Ruth,  4  Del.  Ch.  27,  where  an  executrix  was  ap- 
pointed, and,  by  the  terms  of  the  will,  after  her  death  C.  was  to  make  a 
sale,  and  C.  died  before  the  testator,  it  was  held  that  the  administrator  de 
bonis  nan  c.  t.  a.  could  execute  the  power ;  but  in  Chandler  v.  Delaplaine, 
Id.  503,  a  case  arising  under  the  same  section  of  the  Code  of  Delaware, 
it  was  held  that  where  the  devise  was  to  a  wife  for  life  and,  after  her 
death,  the  property  to  be  sold  and  the  proceeds  divided,  trustees  would 
have  to  be  appointed  to  make  the  sale,  although,  ex  majora  cautela.  Chan- 
cellor Bates  directed  the  administrator  to  join  in  the  conveyance. 

Where  a  discretionary  power  is  given  to  the  executor  personally  it  will 
not  pass  to  the  administrator  cum,  testamento  annexo,  Cooke  v.  Piatt,  98 
N.  Y.  35  ;  Anderson  v.  McGowan,  42  Ala.  285  ;  Tarver  v.  Haines,  58 
Id.  503.  In  Mitchell's  Administrator  v.  Spence,  62  Id.  450,  a  devise,  that 
the  executor  should  sell  so  soon  as  he  should  deem  expedient  and  on  such 
terms  as  he  saw  fit,  was  held  such  a  personal  discretionary  power  as  would 
not  pass  to  the  administrator  c.  t.  a. ;  so  in  Lockwood  v.  Stradly,  1  Del. 
Ch.  289,  a  power  to  sell  at  such  times  as  the  executors  or  the  survivor  of 
them  could  do  it  to  the  best  advantage ;  in  Jones  v.  Fulghum,  3  Tenn. 
Ch.  193,  a  power  to  sell  if  and  whenever  he  may  deem  it  advisable  for 
the  interest  and  benefit  of  the  testator's  children  ;  in  Proctor  v.  Sharpff, 
80  Ala.  227,  a  power  to  sell  and  re-invest  given  to  the  executor,  who  was 
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also  the  husband  of  the  decedent,  and  was  by  the  will  exempted  from 
giving  security,  was  held  a  personal  and  not  an  official  power ;  and  see 
Mobinson  v.  Allison,  74  Id.  254;  Hall  v.  Irwin,  1  III.  176;  Nicoll  v. 
Scott,  99  Id.  529 ;  Brown  v.  Eohson,  3  A.  K.  Mar.  380 ;  King  v.  Talbert, 
36  Miss.  367  ;  Waundorf  v.  Schumann,  41  N.  J.  Eq.  14 ;  Waters  v. 
Ilargerum,  60  Pa.  St.  29 ;  Evans  v.  Chew,  71  Pa.  St.  47  ;  Drayton  v. 
Grimke,  Bail.  Eq.  394 ;  but  a  discretionary  power  of  sale  where  the  dis- 
cretion appears  to  be  not  personal  to  the  particular  executor  but  intended 
to  be  vested  in  whomsoever  may  hold  the  office,  for  the  purpose  of  fulfilling 
executional  duties,  will  pass  to  the  administrator  c.  t.  a.,  Lantz  v.  Bayer, 
81  Pa.  St.  325,  as  where  the  devise  was  to  the  executor  "  for  the  time 
being"  with  discretion,  Wetherill  v.  Commonwealth,  17  W.  N.  C.  104,  or 
where  the  discretion,  of  whatever  character  it  may  be,  appears  to  be 
annexed  to  the  office,  Dummond's  Adm^r  v.  Jones  (N.  J.),  11  Cent.  Rep. 
604;  in  Andrew  v.  McGowan,  45  Ala.  462,  where  the  power  was  to  sell 
upon  the  price  being  secured  by  such  personal  security  as  the  executor 
should  direct,  there  was  held  to  be  not  a  personal  but  an  official  discretion  ; 
so  where  there  has  been  attached  to  the  power  a  direction  to  divide  the 
proceeds  in  a  particular  way,  Watson  v.  Martin,  75  Ala.  506  ;  Pratt  v. 
Stewart,  49  Conn.  339 ;  Smith  v.  Mc  dairy,  3  Ired.  Eq.  204  ;  and  so  a 
discretion  between  leasing  or  selling,  Druid  Park  Heights  Go.  v.  Oettinger, 
53  Md.  46 ;  and  so  where  the  power  was  to  sell  at  such  times  and  in  such 
manner  as  the  executors  shall  think  most  advisable,  Giberson  v.  Giberson, 
43  N.  J.  Eq.  116. 

The  cases  upon  the  subject  are  by  no  means  free  from  inconsistency 
with  each  other,  especially  where  the  question  is  with  reference  to  a 
power  of  sale,  and  a  very  little  thing  may  determine  a  court  to  decide  in 
favor  of  or  against  the  right  of  an  administrator  c.  t.  a.  to  execute  the 
power,  according  as  it  convinces  the  court  that  the  intention  of  the  tes- 
tator was  or  was  not  that  the  power  should  be  executed  in  all  events. 

A  power  to  make  partition  given  to  executors  will  not  pass  to  an  ad- 
ministrator c.  t.  a.,  for,  as  said  by  Duer,  J.,  in  Dominick  v.  Michael,  4 
Sand.  374:  "A  power  to  make  partition  of  lands  has  assuredly  no  con- 
nection with  the  office  or  duties  of  an  executor." 

Formality  required. 

If  any  especial  or  particular  formality  is  required,  by  the  instrument 
creating  a  power,  to  be  complied  with  in  the  execution,  such  compliance 
must  take  place ;  thus,  where  a  power  was  given  to  be  executed  by  will 
under  seal,  the  absence  of  a  seal  was  held  fatal  to  the  validity  of  the  exe- 
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cution,  Porter  v.  Turner,  3  S.  &  R.  108  ;  and  see  the  opinion  of  King,  P. 
J.,  in  Pepper's  Will,  1  Pars.  436.  In  some  States,  by  statute,  it  is  pro- 
vided that  where  superfluous  formalities  are  directed  by  the  donor  their 
observance  shall  not  be  necessary  to  a  valid  execution.  This  is  the  case 
in  Michigan,  An'd  Statute,  §  5635  ;  Minnesota,  Gen.  St.,  Ch.  44,  §  45, 
p.  559 ;  New  York,  R.  S.  Pt.  2,  Ch.  1,  Tit.  2,  §  119,  p.  2193 ;  Wisconsin, 
R.  S.,  §  2144 ;  and  in  the  Territory  of  Dakota,  Civil  Code,  §  322,  p. 
789 ;  and  is  so  in  North  Carolina,  Code  (1883),  §  2139 ;  Virginia,  Code 
(1873),  Ch.  118,  §  5 ;  "West  Virginia,  Stat.  (1882),  Ch.  84,  §  4 ;  and  Ken- 
tucky, Gen.  St.  Ch.  113,  §  6,  p.  833,  where  the  execution  is  by  will,  but,  in 
Kentucky,  the  invalid  will  of  a  married  woman,  in  execution  of  a  power, 
is  not  aided  by  the  statute. 

Intention  to  Execute,  where  Manifested,  Sufficient. 

Where  no  especial  formality  is  required,  the  rule  of  law  is  that  any  in- 
strument in  which  is  manifested  an  intention  to  execute  a  power,  and  which 
is  otherwise  legal,  will  be  held  to  be  a  valid  execution  thereof,  1  Sugden 
on  Powers,  p.  440 ;  Blagge  v.  Miles,  1  Story,  427  ;  Blake  v.  Hawkins,  98 
U.  S.  315. 

There  are  cases  which  would  confine  the  manifestation  of  intention  to 
three  cases,  viz :  (1)  where  the  power  is  referred  to,  (2)  where  the  subject 
of  the  power  is  disposed  of  or  referred  to,  and  (3)  where  the  instrument 
would  be  altogether  nugatory  unless  regarded  as  an  execution  of  the  power, 
Mory  V.  Michael,  18  Md.  227 ;  Eollister  v.  Shaw,  46  Conn.  248 ;  and  other 
cases  which  hold  that,  as  a  general  rule,  to  be  regarded  as  an  execution,  the 
instrument  must  refer  to  the  power,  or  actually  dispose  of  the  subject  of  it, 
Wetherill  v.  Wetherill,  18  Pa.  St.  265 ;  Thompson  v.  Garwood,  3  Whart. 
287  ;  McKonJcey's  Appeal,  13  Pa.  St.  259;  Commonwealth  v.  Dvffield,  12  Id. 
280 ;  but  it  is  thought  that  the  true  test  of  the  question  of  execution,  and  one 
not  necessarily  in  conflict  with  the  large  group  of  cases  cited,  is  the  intent 
which  may  be  gathered  from  the  whole  instrument,  and  that  where  the  intent 
manifested,  although  the  method  of  manifestation  may  not  fall  under  any 
of  the  above  heads,  it  will  suflBce.  This  position  is  supported  by  author- 
ity ;  in  Blagge  v.  Miles,  1  Story,  427,  Stoey,  J.,  said :  "  All  the  autho- 
rities agree  that  it.  is  not  necessary  that  the  intent  to  execute  the  power 
should  appear  by  express  terms  or  recitals  in  the  instrument.  It  is  suffi- 
cient that  it  should  appear  by  words,  acts,  or  deeds  demonstrating  the 
intent;"  and  in  Blake  v.  Hawkins,  98  U.  S.  318,  Strong,  J.,  said:  "If 
the  will  contains  no  expressed  intent  to  exert  the  power,  yet  if  it  may 
reasonably  be  gathered  from  the  gifts  and  directions  made  that  their  pur- 
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pose  and  object  were  to  execute  it,  the  will  must  be  regarded  as  an  execu- 
tion. After  all,  an  appointment  under  a  power  is  an  intent  to  appoint 
carried  out,  and,  if  made  by  will,  this  intent  and  its  execution  are  to  be 
sought  for  through  the  whole  instrument ;"  and  see  Hutton  v.  Benkard, 
92  N.  Y.  295 ;  South  v.  South,  91  Ind.  221. 

Intent  not  to  be  shown  by  Parol. 

The  intent  required  to  be  shown  is  not  necessarily  an  express  one, 
Jones  V.  Wood,  16  Pa.  St.  25 ;  it  must  appear,  however,  by  the  instru- 
ment, Bingham's  Appeal,  64  Pa.  St.  345  ;  it  cannot  be  shown  by  parol. 
White  V.  Micks,  33  N.  Y.  383  ;   Yates  v.  Clark,  56  Miss.  212. 

Reference  to  Power  Unnecessary. 

Reference  to  the  power  is  not  necessary  where  the  intent  is  manifested 
otherwise,  Warner  v.  Connecticut  Mut.  Life  Ins.  Co.,  109  U.  S.  357  . 
Crane  v.  Morris,  6  Pet.  598  ;  Matthews  v.  McDade,  72  Ala.  377  ;  Morrison 
V.  Berdan,  38  N.  J.  Eq.  376  ;  Bishop  v.  Bemple,  11  Oh.  St.  277  ;  Bradish 
v.  Gibbs,  3  Johns.  Ch.  523. 

How  Intention  is  to  Appear. 

How  the  intention  to  execute  is  to  be  made  to  appear  when  there  is  no 
reference  to  the  power,  is  a  matter  of  some  interest,  and  has  been  the  sub- 
ject of  numerous  decisions.  As  the  power  is  not  an  estate,  it  follows  that 
terms  sufficiently  comprehensive  to  pass  both  realty  and  personalty  in  a 
will  will  not  execute  a  power  unless  they  demonstrate  that  the  testator 
had  the  power  in  contemplation,  and  intended  to  execute  it.  Pepper's 
Will,  1  Pars.  436  ;  a  devise  of  "  all  my  estate"  was,  however,  in  Andrews 
V.  Brumfield,  32  Miss.  107,  held  to  execute  a  power  of  unrestrained  dis- 
position, but  this,  it  is  thought,  is  a  rather  strained  case,  the  court  carry- 
ing out  a  presumed  rather  than  a  manifested  intention. 

A  general  or  residuary  clause  in  a  will,  will  not,  it  is  generally  held,  be 
sufficient  to  execute  where  one  possesses  a  power  and  has  no  real  estate 
of  inheritance,  and  devises  generally  all  his  realty,  for  the  rule  is  that 
where  a  person  is  possessed  both  of  a  power  and  an  estate,  his  words  of 
devise  may  be  referred  to  his  interest,  Pepper's  Will,  supra  ;  Bilderback 
V.  Boyce,  14  S.  C.  528;  Hollister  v.  Shaw,  46  Conn.  248;  Johnson  v. 
Stanton,  30  Conn.  297  ;  the  same  rule  applies  to  the  case  of  a  conveyance 
made  generally  and  without  any  reference  to  the  power,  as  well  as  to  the 
case  of  a  will,  Bell  v.  Twilight,  22  N.  H.  500 ;   Coffing  v.  Taylor,  16  111. 
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457 ;  Towles  v.  Fister,  11  N  C.  437  ;  PBose  v.  Pilot  Knob  Iron  Co.,  49 
Mo.  124  ;  Mory  v.  Michael,  18  Md.  227  ;  lleeker  V.  Breintnall,  38  N. 
J-  Eq.  345.  There  are,  however,  cases  which  conflict  with  this  rule,  thus 
in  Funk  v.  Eggleston,  92  111.  518  ;  a  widow  had  a  life  estate  in  two-thirds 
of  certain  property^  with  a  power  of  appointment.  She  afterwards  ac- 
quired the  fee  of  the  remaining  third.  By  her  will,  after  making  some 
specific  bequests,  she  directed  "all  the  rest,  residue,  and  remainder  of  my 
estate,  real  and  personal,  ofwhatever  kind  and  wheresoever  situate"  to  be 
converted  into  money  and  divided.  Besides  the  property  mentioned 
above,  it  appeared  that  the  widow  owned  some  other  realty.  The  court 
held  the  devise  a  good  execution  of  the  power,  Baker,  J.,  in  delivering 
the  opinion  of  the  court,  after  adverting  to  and  dissenting  from  the  posi- 
tion that  the  manifestation  of  intent  could  be  discovered  only  from  the 
three  circumstances  above  mentioned,  recognized  intent,  however  mani- 
fested, as  the  rule  of  effect,  regarded  the  intent  of  the  widow  to  execute 
the  power  as  sufficiently  manifested,  and  said :  "  The  fact  of  the  existing 
undivided  interests,  one  within  and  the  other  without  the  power,  is  but 
one  element  in  the  proof  of  intent,  but  a  circumstance  of  great  weight." 

In  Missouri,  the  rule,  after  being  considered  in  several  cases,  seems  to 
have  been  departed  from  where  the  court  has  discovered  or  thought  it  had 
discovered  an  intent  to  execute  the  power.  In  Pease  v.  Pilot  Knob  Iron 
Co.,  49  Mo.  124,  the  general  rule  was  maintained;  and  so  in  Owen  v. 
Switzer,  51  Id.  822,  where  there  was  a  widow,  life-tenant  of  the  greater 
part  of  a  tract  of  land,  with  a  power  of  appointment  conferred  by  will; 
she  also  owned  in  fee  a  small  part  of  the  same  tract  to  which  the  power 
extended ;  but  in  Owen  v.  Ellis,  64  Id.  77,  the  same  widow,  who  was  an 
executrix  of  the  will  which  gave  the  power,  having  executed  a  deed  for  a 
part  of  the  same  land  and  signed  as  "  executrix,"  it  was  held  that  the  power 
was  executed,  that  the  use  of  the  word  "  executrix"  was  a  sufficient  reference 
to  the  will,  and  showed  an  intent  to  convey  the  fee  by  virtue  of  the  power. 
Shortly  after  this,  in  Campbell  v.  Johnson,  65  Id.  440,  the  court  overruled 
Owen  V.  Switzer,  and,  in  a  case  where  A.,  having  a  life  estate  with  power 
to  convey,  undertook  to  convey  the  fee  but  did  not  refer  to  the  power,  held 
the  power  well  executed  on  the  ground  of  intention.  It  will  be  seen  that 
this  case  does  not  fall  within  the  class  of  cases  wherein  an  execution  is  up- 
held so  as  to  avoid  considering  the  instrument  as  absolutely  inoperative, 
for,  at  all  events,  the  life  estate  would  have  passed,  in  accordance  with  the 
well-known  rule  that  where  one  attempts  to  convey  more  than  he  has  his 
deed  will  be  operative  to  pass  what  he  has  or  can  legally  convey. 

By  statute  in  several  States,  lands  included  within  a  power  will  pass  by 
a  will  purporting  to  devise  all  the  testator's  real  estate,  unless  a  contrary 
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intent  is  manifested.     Tiiis  is  the  case  in  California,  Civil  Code,  §  6330 
Kentucky,  Gen.  St.  Cli.  113,  §  22  ;  Michigan,  Civil  St.  §  5642  ;  Minnesota, 
Gen.  St.  Ch.  44,  §  52 ;  New  York,  R.  S.  PI.  2,  Ch.  1,  Tit.  2,  §  126,  p.  2193 
Mott  V.  Ackerman,  92  N.  T.  539  ;  North  Carolina,  Code,  §  2143;  Pennsyl- 
vania, Act  June  4,  18T9,  §  3,  P.  L.  88  ;  Aubert's  Appeal,  109  Pa.  St.  447 
Virginia,  Code,  Ch.  118,  §  16;  West  Yirginia,  Acts  1882,  Ch.  84,  §  15 
Wisconsin,  R.  S.  §  2151 ;  and  the  territories,  Dakotah,  Civ.  Code,  §  733 
Montana,  Comp.  St.  (1887)  Prob.  Code,  §  487  ;  Utah,  Laws,  1884,  Ch. 
44,  Tit.  1,  Subch.  2,  §  14,  p.  66.     The  example  of  legislation  to  this  effect 
was  set  in  New  York  in  1831,  and  was  followed  in  England  by  the  stat- 
ute 7  Wm.  4,  1  Vict.  c.  26,  §  27. 

In  Massachusetts  a  general  devise  of  the  testator's  realty  has  been  held 
to  operate  as  an  execution  of  a  power  held  by  him,  Amory  v.  Meredith,  7 
Allen,  397  ;   Willard  v.  Ware,  10  Id.  263  ;  Bangs  v.  Smith,  98  Mass.  270. 

In  Hollister  v.  Shaw,  46  Conn.  248,  an  effort  was  made  to  induce  the 
Supreme  Court  of  Connecticut  to  recede  from  the  position  taken  by  it  in 
Johnson  v.  Stanton,  supra,  and  to  follow  the  example  of  the  Massachu- 
setts court  in  abandoning  an  established  rule  without  waiting  for  legisla- 
tive intervention,  but  the  court,  speaking  by  Pardee,  J.,  said  :  "  The  case 
of  Johnson  v.  Stanton  was  decided  in  1861  with  knowledge  that  Judge 
Story  had  twenty  years  before,  in  a  note  to  Blagge  v.  Miles,  placed  the 
stamp  of  his  approval  upon  the  principle  embodied  in  the  English  statute 
in  saying :  '  The  doctrine,  therefore,  has  at  last  settled  down  in  that  coun- 
try to  what  would  seem  to  be  the  dictate  of  eornmon  sense  unaffected  by 
technical  niceties.'  ....  The  courts  of  England  waited  for  parliament, 
and  those  of  New  York  for  the  legislature  to  precede  them  in  reversing 
the  common-law  presumption,  and  we  think  it  proper  to  allow  the  legisla- 
ture to  change  the  rule  in  this  State." 

A  devise  of  "  any  and  all  rights  acquired  under  the  will  of  my  late  hus- 
band" has  been  held  to  show  an  intent  to  execute  a  power  of  appointment 
given  in  said  will,  Collier  Will  Case,  40  Mo.  287 ;  and  in  Baker  and 
Wheeler's  Appeal,  19  W.  N.  C.  243,  where  a  testator,  who  possessed  a 
power  under  the  will  of  his  father  and  also  certain  property  derived  from 
other  sources,  made  a  devise  of  "  all  my  property  (as  stated  in  my  father's 
will)  to  my  wife,"  it  was  held  that  the  will  was  an  execution  of  the  power, 
and  did  not  operate  as  a  bequest  of  the  testator's  property  including 
under  such  description  that  over  which  he  had  a  power. 

An  estate  may  be  devised  and  a  power  executed  by  the  same  clause  in 
a  will,  Lindsey  v.  First  Christian  Society  in  Camptown,  37  N.  J.  Eq.  277. 

Where  in  a  will  there  is  a  description  and  disposition  of  the  subject  of 
the  power,  there  is  a  good  execution  without  referring  to  the  power,  Drusa- 
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dow  y.  Wilde,  63  Pa.  St.  170;  and  a  deed  which,  without  referring  to  a 
power  of  sale  possessed  by  the  grantor,  conveys  the  subject  of  the  power 
in  fee  with  a  warranty  effects  a  good  execution  of  the  power,  Downie  v. 
Buennagel,  94  Ind.  228. 

A  very  common  case  of  the  manifestation  of  an  intent  to  execute  a 
power,  and  one  which  has  already  been  referred  to,  is  where  an  instru- 
ment, whether  a  deed  or  a  will,  executed  by  the  donee  of  a  power,'  is' 
evidently  intended  to  effect  some  purpose,  and  would  be  absolutely 
without  effect  unless  construed  as  in  execution  of  the  power ;  in  such  case 
there  will  be  such  construction  and  the  power  will  be  held  executed,  Wim- 
berley  v.  Hurst,  33  111.  173  ;  Taylor  v.  Smiley,  14  Phila.  76  ;  Van  Wirt  v. 
Benedict,  1  Bradf.  114;  Lancaster  v.  Dolan,  1  Rawle,  231.  Where  a 
person,  who  had  a  power  of  disposition  over  a  house  and  lot,  of  which 
he  was  the  life-tenant,  and  had  no  other  realty,  made  a  devise  that  his 
executors  should  sell  "  my  house  and  lot,"  the  will  was  held  a  good  execu- 
tion of  the  power,  Keefer  v.  Schwartz,  47  Pa.  St.  503 ;  and  see  also  as 
illustrating  the  general  rule,  Foos  v.  Scharf,  55  Md.  301 ;  Mbry  v.  Michael, 
18  Id.  227  ;  Society  of  Bed  Men  v.  Clendinen,  44  Id.  429 ;  Baird  v. 
Boneher,  60  Miss.  326 ;  Thomas  v.  Snyder,  50  N.  Y.  S.  C.  141.  The 
failure  of  effect  in  order  to  work  an  execution  by  construction  must, 
however,  be  total,  a  mere  partial  failure  will  not  bring  about  that  result. 
Thus  in  Bingham's  Appeal,  64  Pa.  St.  344,  Agnew,  J.,  said:  "  The  mere 
fact  that  the  legacies  in  a  will  exceed  the  testator's  estate  cannot  draw 
after  it  an  intention  to  execute  the  power.  The  excess  may  arise  from  a 
mistaken  estimate,  or  from  changes  in  testator's  property."  In  Michi- 
g'an,  An'd  St.  §  5640,  Minnesota,  G.  S.  Ch.  44,  §  50 ;  New  York,  R.  S. 
Pt.  2,  Ch.  1,  Tit.  1,  §  124,  p.  2193;  Wisconsin,  R.  S.  2149;  and  Dakotah, 
Civil  Code  (1883),  §  327,  it  is  enacted  by  statute  that  "an  instrument 
executed  by  the  donee  which  he  would  have  had  no  right  to  execute 
except  under  the  power  is  to  be  deemed  a  valid  execution,  although  the 
power  be  not  referred  to  in  it." 

Where  the  alleged  execution  is  by  deed  and  the  consideration  for  the 
deed  is  a  full  one  for  the  estate  which  the  donee  has  power  to  grant,  an 
intention  to  execute  this  power  may  be  discovered,  Hall  v.  Preble,  68  Me. 
100  ;  Campbell  v.  Johnson,  65  Mo.  439,  and  so  where  the  deed  purports  to 
grant  the  exact  estate  which  by  the  terms  of  the  power  was  to  pass,  Hall 
r.  Preble,  supra;  Bishop  v.  Bemple,  11  Oh.  St.  277 ;  Yates  v.  Clark,  56 
Miss.  212;  Orr  v.  O'Brien,  55  Tex,  149. 

In  favor  of  the  intent,  it  has  even  been  held  that  an  intention  to  execute 
may  be  discovered  by  a  consideration  of  the  condition  of  the  property  dealt 
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with,  and  that  facts  dehors  the  will  may  be  looked  at  when  the  alleged  exe- 
cution is  by  will,  Funk  v.  Eggleston,  92  111.  615. 

It  has  been  held  that  where  there  is  a  power  of  disposition  at  the  death 
of  the  donee,  such  power  can  be  well  executed  only  by  will.  Porter  v. 
Thomas,  23  Ga.  467 ;  but  the  current  of  authority  is  otherwise — in  Ben- 
esch  V.  Clark,  49  Md.  497,  where  one  was  given  a  life  estate  and  the  fee 
was  "to  be  disposed  of  as  she  sees  fit  at  her  death,"  the  power  was  held 
well  executed  by  a  deed  which  showed  an  intent  to  dispose  of  more  tlian 
the  life  estate;  in  Boyd  v.  Satterwhite,  10  S.  C.  45,  a  power  "to  dispose 
of  as  she  may  please  at  her  death"  was  held  well  executed  by  a  deed  pro- 
viding for  the  title  of  the  land  after  the  donee's  death,  and  see  Aaron  v. 
Beck,  9  Rich.  Eq.  411.  In  Christy  v.  Pulliam,  17  111.  59,  the  court  seemed 
to  uphold  the  position  that  an  execution  of  such  a  power  must  be  by  will, 
but  to  catch  at  very  slight  expressions  to  make  an  exception  to  the  rule.  In 
that  case  the  life-tenant  had  power  to  dispose  of  the  property  at  her  death 
"to  any  person  she  may  think  best  to  live  with  and  take  care  of  her." 
An  execution  by  deed  was  held  good,  Scates,  C.  J.,  saying:  "'To  dis- 
pose of  at  her  death'  might  import  a  limitation  as  to  time  and  the  mode 
by  will  were  not  the  sense  and  intention  of  the  testator  clearly  manifested 
by  the  remainder  of  the  sentence,"  and  the  court  thought  the  words  "  to  live 
with,"  etc.,  indicated  that  the  living  was  to  be  after  receiving  the  title  to 
the  land.  The  reasoning  upon  which  this  decision  is  based  is,  we  think, 
hardly  sound — for  would  it  not  be  at  least  as  natural  that  the  testator 
should  expect  the  consideration  to  precede  the  pay  ?  and  we  think  the 
better  reason  on  which  to  base  the  rule  that  a  power  of  appointment  at 
death  may  be  by  deed,  is  that  the  death  is  merely  referred  to  to  fix  the 
time  at  which  the  appointed  estate  shall  begin,  and  that  as  suggested  in 
Benesch  v.  Clark,  in  those  cases  in  which  a  will  is  held  to  be  required, 
the  word  "  leave"  is  to  be  regarded  as  the  controlling  force. 

Execution  bad  in  part  not  necessarily  bad  in  toto. 

An  execution  may  be  bad  in  part  and  yet  not  in  the  whole,  thus  in 
Cruse  V.  McKee,  2  Head,  1,  where  the  donee  had  power  to  appoint  among 
children  and  in  her  appointment  included  grandchildren,  the  appointment 
was  held  good  as  to  the  children ;  and  where  there  is  an  excessive  execu- 
tion, if  the  limits  of  the  power  are  ascertainable,  the  execution  will  be  bad 
only  for  the  excess,  Sugden,  Powers,  549 ;  Fronty  v,  Fronty,  1  Bail.  Eq. 
577 ;  Commissioners  of  Knox  County  v.  Nichols,  14  Oh.  St.  260,  but  in 
Knight  v.  Tarhorough,  4  Rand.  56G,  where  a  donee  left  a  power  of 
appointment  unexecuted  as  to  a, part  of  the  property  to  which  it  referred, 
it  was  held  that  the  appointees  who  wished  to  share  in  the  residuum  must 
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account  for  what  they  had  received,  at  a  valuation  as  of  the  time  of  the 
appointee's  death. 

By  statute  in  Alabama,  Code,  §  2209,  Dakota,  Civil  Code,  §  329,  In- 
diana, R.  S.  §  2983,  Kansas,  Conip.  St.  Ch.  114,  §  15,  Michigan,  An'd 
St.  §  5639,  Minnesota,  G.  S.  Ch.  44,  §  49,  New  York,  R.  S.  Pt.  2,  Ch. 
1,  Tit.  2,  §  123,  p.  2193,  and  Wisconsin,  R.  S.  §  2148,  an  excessive  execu- 
tion is  not  void,  but  the  estate  attempted  to  be  created  by  it  will  be  upheld 
so  far  as  the  terms  of  the  power  permit. 

Instrument  Antedating  Power. 

There  can  be  no  execution  of  a  power  by  intention  when  the  alleged 
executing  instrument  antedates  the  power-giving  instrument.  Estate  of 
E.  H.  Vaux,  11  Phila.  5;  Trust  Estate  of  M?  B.  Fry,  Id.  305;  in  the 
latter  case  the  testatrix,  in  1869,  made  a  will  devising  certain  lands,  in 
1875  she  made  a  deed  of  trust  of  the  land,  reserving  a  power  of  disposal 
of  the  same ;  it  was  held  that  the  will  could  not  operate  as  an  execution 
of  the  power. 

Instrument  referring'  to  Void  Authority. 

Where  one  having  a  valid  power  to  act  professes  to  act  not  upon  it, 
but  upon  some  other  authority  which  is  in  fact  void,  there  is  no  execu- 
tion, but  where  a  reference  to  the  valid  power  can  be  discerned,  although 
proceedings  are  had  which  refer  to  an  invalid  or  supposititious  power,  the 
courts  will  sustain  the  execution  as  of  the  valid  power,  McJRae's  Adm'r  v. 
McDonald,  57  Ala.  423 ;  and  where  two  supposed  powers  exist,  one  of 
which  is  valid  and  the  other  void,  a  deed  which  makes  no  mention  of 
either  will  be  referred  to  the  valid  one ;  thus  in  Matthews  v.  McDade, 
72  Ala.  377,  there  existed  a  power  of  sale,  but  the  donee  obtained  a  decree 
of  sale  from  the  probate  court  and  then  executed  a  deed  without  referring 
to  the  power  or  to  the  order,  the  power  was  held  well  executed,  the  court 
saying  "  that  the  deed  was  manifestly  intended  to  execute  one  power  or  the 
other — that  if  referred  to  the  probate  power  it  was  a  nullity  and  in  such 
cases  the  inclination  of  the  court  is  always  to  refer  the  act  to  some  valid 
power  so  as  to  afford  some  field  for  its  operation  upon  the  maxim  ut  res 
magis  valeat  quam  pereat,  if  it  can  be  done  consistently  with  other  pre- 
vailing rules  of  construction." 

Equity  will  not  relieve  in  Case  of  Non-execution,  but  may  in  Case 
of  Defective  Execution. 

Equity  will  not  afford  relief  in  the  case  of  the  non-execution  of  a 
power,  Howard  v.  Carpenter,  11  Md.  259 ;  Harrison  v.  Battle,  1  D.  & 
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B.  Eq.  213;  Gilman  v.  Bell,  99  111.  144;  Line  v.  Darden,  5  Fla.  51; 
Hotchkias  v.  Elting,  36  Barb.  38 ;  even  if  the  donee  have  intended  to 
execute  the  power,  there  must  be  something  done  before  equity  can  inter- 
fere, Wilkinson  v.  Oetty,  18  Iowa,  157 ;  thus  in  Mitchell  v.  Benson,  29 
Ala.  327,  a  life-tenant,  with  power  to  appoint  land  at  her  death,  intended 
to  appoint  to  her  daughter  but  was  advised  by  counsel  that  it  was  unne- 
cessary to  make  a  will  and  died  without  having  made  any  instrument 
executing  the  power,  it  was  held  that  the  intention  could  not  be  aided  in 
equity.  Where,  however,  there  is  an  execution  which  is  defective  as  to 
terms  or  forms,  equity  will  supply  the  deficiency  in  aid  of  persons  stand- 
ing upon  a  valuable  or  meritorious  consideration  unless  prevented  by  a 
counter  equity,  Story  Eq.  Jurisp.  §  169 ;  Beatty  v.  Clark,  20  Cal.  11 ; 
Barr  v.  Hatch,  3  Ham.  (Oh.)  529 ;  thus  a  lessee  under  a  defective  execu- 
tion of  a  power  may  have  relief  against  the  remaindermen,  Howard  v. 
Carpenter,  11  Md.  259 ;  the  equity  must,  however,  be  shown.  Line  v. 
Darden,  5  Fla.  51. 

To  justify  equitable  interference,  it  is  immaterial  whether  the  defect 
arose  through  a  mistake  of  law  or  through  a  mistake  of  fact.  Love  v.  S. 
N.  L.  W.  &  M.  Co.,  32  Cal.  639. 

No  equity  will  arise  when  the  defect  is  not  in  the  execution  of  the 
power,  e.  g.,  by  omitting  a  formality  required  by  the  instrument  of  crea- 
tion, but  in  the  executing  instrument  when  considered  not  merely  as  an 
execution  of  the  power  but  as  an  instrument  of  the  class  to  which  it  pro- 
fesses to  belong,  e.  g.,  where  a  will,  in  execution  of  a  power,  is  not  so 
proved  as  to  pass  land  and  the  parties  to  be  affected  are  the  heir,  the 
donee,  and  the  appointee,  Sanderlin  v.  Thompson,  2  Dev.  Eq.  539  ;  but 
where  a  power  requires  two  witnesses  to  a  deed  of  appointment  and  but 
one  has  signed,  such  omission  of  one  witness  has  been  held  a  curable 
defect,  Schenck  v.  Ellingwood,  3  Edw.  175. 

A  power  which  should  have  been  executed  by  deed  may  be  aided  when 
executed  by  will,  but  where  one,  which  it  is  attempted  to  execute  by  deed, 
should  have  been  executed  by  will,  equity  will  not  interfere,  1  Story 
Eq.  183 ;  Bentham  v.  Smith,  I  Cheve's  Eq.  33. 

An  execution  which  is  void  for  want  of  authority  cannot  be  aided  as  a 
defective  execution,  Cheveral  v.  McCormick,  58  Tex.  440. 

Lack  of  Execution  supplied  where  a  Trust  is  connected  with  the 
Power. 

While,  as  we  have  seen,  the  non-execution  of  a  mere  power  cannot  be 
aided  in  equity,  yet  where  a  trust  is  coupled  and  connected  with  the 
power  the  donee  is  bound  to  execute  the  power,  Leeds  v.  Wakefield,  10 
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Gray,  514 ;  and  in  such  case  the  lack  of  execution  may  be  supplied ;  thus 
where  a  will  gave  a  power  to  the  testator's  widow  to  appoint  land 
amongst  the  testator's  lineal  descendants  and  the  widow  renounced  the 
will,  it  was  held  that  the  property  subject  to  the  power  should  go  to  the 
descendants  equally,  Mitchells  v.  Johnsons,  6  Leigh,  461 ;  and  see  Cruse 
V.  McEee,  2  Head,  1. 

It  is  provided  by  statute  in  Alabama,  Code,  §  2214;  Michigan,  An'd 
Stat.  §  5617 ;  Minnesota,  Gen.  St.  Ch.  44,  §  28 ;  New  York,  R.  S.  Pt.  2, 
Ch.  1,  Tit.  2,  §  100,  p.  2191 ;  Wisconsin,  R.  S.  §  2127  ;  Dakota,  Civil  Code, 
§  354 ;  that  where  a  donee  with  a  right  of  selection  amongst  several  of  a 
class  or  several  named,  dies  leaving  the  power  unexecuted,  equity  shall 
decree  its  execution  for  the  benefit  of  the  persons  to  whom  appointment 
might  have  been  made,  equally. 

By  statute  in  New  York,  R.  S.  Pt.  2,  Ch.  1,  Tit.  2,  §  97,  p.  2191 ;  Michigan, 
An'd  St.  §§  5613,  5614 ;  Minnesota,  G.  S.  Ch.  44,  §§  24,  25 ;  Wisconsin, 
R.  S.  §§  2123,  2124;  and  Dakota,  Civil  Code,  §§  350,  351,  every  trust 
power,  unless  its  execution  is  made  to  depend  on  the  will  of  the  donee,  is 
imperative  and  its  execution  may  be  compelled  in  equity  for  the  benefit  of 
those  interested,  notwithstanding  the  fact  that  the  donee  has  a  power 
of  selection  amongst  the  persons  designated. 

EflPect  of  Failure  of  Execution. 

The  effect  of  the  failure  to  exercise  a  power,  where  there  is  nothing  to 
call  in  the  aid  of  equity  to  make  an  execution,  is,  when  the  power  has 
been  created  by  deed,  to  cause  the  subject  of  the  power  to  revert  to  the 
donor,  Harrison  v.  Battle,  1  D.  &  B.  Eq.  213 ;  and  where  the  creation 
has  been  by  will  to  render  the  testator  quoad  hoc  intestate,  Frazier  v. 
Frazier^s  Ex^rs,  2  Leigh,  642 ;  and  where,  as  the  effect  of  such  intes- 
tacy, the  subject  of  a  legacy  results,  it  will  be  liable  in  the  hands  of  the 
heir  to  abate  with  the  other  legacies,  Harker  v.  Reilly,  4  Del.  Ch.  72,  in 
which  case  Bates,  C,  quoting  and  following  1  Roper  on  Legacies,  414, 
held  that  the  heir  could  be  in  no  better  position  than  the  legatee  or 
devisee  to  whose  place  he  succeeded. 

Discretion  of  Donee  not  interfered  with  when  exercised  in  Good 
Faith. 

Where  there  is  a  discretionary  power  vested  in  the  donee,  that  discretion 
will  not  be  controlled  by  the  courts,  Fronty  v.  Fronty,  1  Bail.  Eq.  577; 
Crazier  v.  Eoyt,  97  111.  23;  Hamilton  v.  Insurance  Co.,  6  Lea,  402 ;  Hill 
V.Jones,  65  Ala.  214;  Bunner  v.  Storm,  1  Sand.  Ch.  357 ;  and  where 
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it  is  discretionary  with  the  donee  whether  he  will  exercise  the  power  at 
all,  the  courts  will  not  compel  him  to  exercise  his  authority,  or  after  his 
death,  appoint  a  trustee  to  do  so,  Young  v.  Young,  97  N.  C.  132 ;  the 
exercise  of  the  power  must,  however,  be  in  good  faith,  Cruse  v.  McKee, 
2  Head,  1,  accordingly,  where  a  parent  with  power  to  appoint  to  such  of 
his  children  as  he  should  see  fit,  makes  an  appointment  to  one  in  consump- 
tion, in  order  to  inherit  from  him  the  lands  appointed,  or  to  one  who  has 
made  a  secret  agreement  to  devise  the  land  to  the  appointor,  the  appoint- 
ment is  void,  1  Story,  Eq.  Juris.  §  255 ;  and  in  Bostick  v.  Winton,  1 
Sneed,  524,  where  a  parent,  having  a  power  of  appointment,  being 
charged  with  a  crime,  made  an  appointment  to  a  child  to  enable  him 
to  become  bail  for  the  parent,  this  appointment  was  held  void.  The 
rule  is  that  the  donee  must  not  derive  from  the  exercise  of  the  power 
any  advantage,  direct  or  indirect,  beyond  such  as  may  have  been 
contemplated  by  the  donor  as  likely  to  accrue  to  the  donee.  Holt  v. 
Hogan,  5  Jones,  Eq.  82;  Ferre  v.  American  Board,  53  Vt.  163; 
Shank  V.  Dewitt,  44  Oh.  St.  237 ;  but  where  the  terms  of  the  power 
will  admit  of  it,  the  donee  may  appoint  the  entire  estate  to  himself, 
although  a  wide  field  of  selection  is  mentioned ;  thus  in  Beck's  Appeal, 
116  Pa.  St.  547,  where  an  executor  was  given  "  unlimited  power  and 
authority  to  appropriate  or  dispose  of"  the  residue  of  the  testator's  estate 
"  to  such  objects,  persons,  or  institutions  as  in  his  discretion  shall  be  best 
and  proper,  as  I  have  full  confidence  in  his  judgment,  ability  and  integrity 
in  the  premises,"  an  appointment  by  the  executor  of  the  entire  estate  to 
himself,  subject  to  such  further  uses  as  he  might  subsequently  appoint  by 
his  will,  was  held  good.  The  mere  fact  that  the  execution  of  a  power  has 
resulted  unfortunately  will  not  show  a  dereliction  of  duty  on  the  part  of 
the  donee  or  make  the  execution  void,  Schley  v.  Brown,  70  Ga.  64.  The 
donee  should,  however,  exercise  his  power  with  care  and  judgment  and 
with  due  regard  to  all  the  circumstances  existing  at  the  time  of  its  execu- 
tion ;  thus  it  is  held  that  a  power  of  sale  should  not  be  executed  while 
there  is  a  cloud  on  the  title  of  the  land  subject  to  the  power,  Peck  v. 
Peck,  9  Yerg.  301  ;  and  where  there  is  a  possession  adverse  to  the  title 
of  the  donor  an  appointment  by  the  donee  of  the  power  will  be  champer- 
tous.  Id. ;  Whitesides  v.  Martin,  7  Id.  384. 

In  England  it  was  formerly  held  that  where  a  power  was  given  to  ap- 
point amongst  all  the  members  of  a  class,  an  appointment  which  gave  to 
one  or  more  members  a  nominal  instead  of  a  substantial  share  in  the  sub- 
ject of  the  power,  would  be  void  in  equity.  This  doctrine,  which  is  known 
as  the  doctrine  of  illusory  appointment,  and  which  was  abolished  in  Eng- 
land by  Statute  11  Geo.  IV.,  1  Wm.  IV.,  c.  46,  has  been  considered  and 
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disapproved  in  this  country — in  Ingraham  v.  Meade,  3  Wall.  Jr.  32,  the 
court  held  that  where  there  was  an  exclusive  power  to  select  from  a 
number  of  persons  no  one  of  the  possible  appointees  could  say  that  his 
share  was  illusory  when  nothing  need  have  been  given  to  him,  and  Grier, 
J.,  said  :  "  The  theory  upon  which  the  English  chancellors  have  acted  in 
setting  aside  certain  appointments  as  '  illusory'  is  apparently  founded  on 
equity  and  justice.  But  like  many  other  theories  which  are  plausible  in 
the  abstract,  experience  has  shown  this  one  to  be  difficult  of  application. 
The  term  illusory  is  vague  and  indefinite,  depending  on  uncertain  discre- 
tion or  opinion  of  the  person  using  it.  Where  a  power  is  given  by  the 
donor  to  another  to  distribute,  it  is  for  the  purpose  of  inequality  which 
future  and  unknown  events  may  make  just  and  judicious.  The  donor 
might  do  with  his  own  as  he  pleased — give  a  penny  to  one  and  ten  thous- 
and pounds  to  another.  He  has  a  right  to  extend  this  power  to  another 
by  substitution.  The  objects  of  her  bounty  are  now  all  equally  worthy 
(infants,  perhaps)  ;  if  the  division  were  made  now  there  is  no  reason  for 
inequality.  But  before  the  time  arrives  for  distribution,  there  may  be  a 
thousand  reasons  why  the  distribution  should  be  unequal.  When  a 
chancellor  undertakes  to  decide  that  any  degree  of  inequality  is  a  fraudu- 
lent exercise  of  the  power,  he  is  assuming  to  himself  a  knowledge  of  the 
secret  wish  and  intent  of  the  donor,  not  expressed  in  the  deed,  and  under- 
taking to  exercise  a  discretionary  power  not  entrusted  to  him  but  to 
another.  It  would  perhaps  have  been  better  originally  to  have  adopted 
the  adage  '  stet  pro  ratione  voluntas'  in  such  cases  than  to  have  assumed 
this  indefinite  discretion  and  therefore  dangerous  power  over  men's  prop- 
erty." Fronty  v.  Fronty,  1  Bail.  Eq.  517,  O'Neall,  J.,  said:  "After  all 
that  has  been  said  and  written  on  the  subject  of  the  execution  of  powers, 
the  only  principle  which  can  be  safely  extracted  from  the  cases  is  that 
where  a  power  of  appointment  is  to  be  exercised  according  to  the  discre- 
tion of  the  person  to  whom  it  is  committed,  no  appointment,  however 
unjust  or  unreasonable  it  may  seem,  can  be  regarded  as  excessive,  but 
where  any  limit  is  placed  to  the  exercise  of  his  discretion  the  courts  will 
control  the  execution  of  the  power." 

In  Line  v.  Darden,  5  Fla.  51,  Semmes,  J.,  said:  "In  the  case  of  dis- 
cretionary powers  there  is  no  principle  to  guide  a  court  in  determining 
when  an  appointment  is  illusory  and  when  it  is  not.  The  rule  itself  is 
founded  on  no  principle.  It  is  an  arbitrary  one,  subject  to  no  restraint  or 
limitation.  It  is  going  very  far  to  say  that  the  exercise  of  the  power 
which  a  testator  has  reposed  in  the  honesty,  good  faith,  and  discretion  of 
another  shall  be  controlled  by  the  court.  It  is  fair  to  conclude  that  the 
testator  had  no  fixed  purpose  of  his  own,  and  to  control  the  judgment  of 
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the  donee  is  to  do  violence  to  the  intention  of  the  testator  and  leave  the 
execution  of  the  power  to  the  discretion  of  the  court  which  tries  the  case, 
and  that  of  itself  is  a  sufficient  answer  to  the  soundness  of  the  doctrine." 
In  Eussell  v.  Kennedy,  3  Brews.  438,  although  the  English  rule  was 
pressed  upon  the  court,  the  court  declined  to  follow  it,  and  held  a  discre- 
tionary power  to  divide  "  among  the  children"  well  executed  by  a  devise 
to  some  of  them.  And  see  Gowles  v.  Brown,  4  Call,  477 ;  Graeff  v.  De 
Turk,  44  Pa.  St.  527. 

Some  countenance  has,  however,  been  given  to  the  doctrine,  see 
Cruse  V.  McKee,  2  Head,  1,  but  in  that  case  the  court  while  apparently 
recognizing  the  doctrine  held  it  inapplicable  to  the  case,  the  powers  therein 
being  to  give  "  to  the  whole  or  to  any  one  or  more  of  my  children  she  may 
think  proper,"  and  the  decision  was  manifestly  correct,  since  the  power 
could  not  by  any  ingenuity  have  been  brought  within  the  purview  of  the 
doctrine  of  iUusory  appointment.  What  was  said  in  the  opinion  about  the 
doctrine  must  be  considered  a  mere  dictum  ;  but  in  New  v.  Potts,  55  Ga. 
420,  where  a  widow,  who  had  power  to  appoint  one-half  of  certain  prop- 
erty at  her  pleasure  and  one-half  to  the  children  of  her  husband's  sister, 
remarried  and  appointed  one-half  to  her  husband,  and  to  three  of  the  sis- 
ter's children  five  dollars  each,  to  four  three,  hundred  dollars  each,  to  one 
four  hundred  dollars  and  to  another  child  the  residue  of  the  second  half,  it 
was  held  a  question  for  the  jury  whether  the  power  had  been  perverted. 

By  statute  in  Alabama,  Code,  §  2213 ;  New  York,  R.  S.  Pt.  2,  Ch.  1, 
Tit.  2,  §§  98,  99,  p.  2191 ;  Michigan,  An'd  S,  §§  5615,  5616;  Wisconsin, 
K  S.  §§  2125,  2126 ;  Minnesota,  G.  S.  Ch.  44,  §§  26,  27 ;  Dakota,  Civil 
Code,  §§  352,  353,  where  a  disposition  is  directed  to  be  made  among  or 
between  several,  without  any  specification  as  to  shares,  all  the  appoin- 
tees must  have  equal  portions,  but  if  the  terms  of  the  power  import  that 
the  donee  may  appoint  at  his  discretion  he  may  appoint  all  to  one  or 
more  of  the  persons  designated  and  exclude  all  the  others. 

It  has  been  held  in  Pennsylvania  that,  notwithstanding  the  fact  that  the 
doctrine  of  illusory  appointments  has  been  repudiated  in  that  State,  where 
a  power  is  given  to  appoint  among  the  members  of  a  certain  class,  every 
member  of  that  class  must  receive  something.  This  question  was  care- 
fully considered  by  the  Orphans'  Court  of  Philadelphia  in  Neilson's  Estate, 
17  W.  N.  C.  158,  326,  the  case  being  twice  argued.  In  that  case  Eliza 
Darracott  had  power  to  appoint  by  will  among  her  children  and  grand- 
children "  in  such  shares  and  proportions  and  on  such  terms  as  he  or  she 
may  deem  fitting  and  proper."  She  left  surviving  her  three  daughters 
and  the  issue  of  a  deceased  daughter.  She  appointed  the  estate,  to  which 
her  power  extended,  to  two  of  the  daughters  only.     This  was  held  by  the 
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court  to  be  an  invalid  appointment,  Hanna,  P.  J.,  with  whom  Ashman, 
J.,  concurred,  saying:  "  Our  conclusion  is  that  in  the  case  before  us  the 
donee  of  the  power  had  simply  a  power  of  division  or  distribution  among 
her  children  and  grandchildren,  and  not  of  selection.  That  was  exercised 
by  the  donor,  and  as  she  failed  to  distribute  as  he  directed  her  appointment 
is  void."  The  court,  however,  admitted  that  the  donee  could  have  given 
the  property  in  any  proportion  she  pleased,  saying:  "But  whether  large 
or  small  that  was  confided  to  the  discretion  of  the  donee."  From  the 
decision  of  the  court  Penrose,  J.,  dissented  in  a  strong  opinion.  The 
case  was  not  taken  to  the  Supreme  Court.  To  us  it  seems  that  the  differ- 
ence between  an  illusory  appointment  and  the  omission  of  a  possible 
appointee  in  an  appointment  is  hardly  great  enough  to  cause  the  execution 
of  a  power  to  be  held  good  in  one  and  void  in  the  other  case.  To  say 
that  A.,  if  given  nothing  at  all,  may  claim  a  full  share  because  the  donee 
has  not  carried  out  the  intention  of  the  donor  of  the  power,  but  if  given 
a  cent  then  he  has  no  reason  to  complain,  because  the  intent  of  the  donor 
has  been  fulfilled,  does  not  seem  founded  on  reason  and  is  in  effect  to  say 
that  in  the  execution  of  a  power  the  form  is  more  than  the  substance. 

Kesponsibility  of  Vendee  on  Execution. 

"Where  an  execution  is  by  way  of  sale  the  purchaser  is  not  in  general 
bound  to  see  to  the  application  of  the  purchase-money,  Davis  v.  Christian, 
15  Gratt.  11 ;  Cooper  v.  Horner,  62  Tex.  356;  but  it  has  been  held  that 
where  the  power  of  sale  is  for  a  specific  purpose  and  the  proceeds  of  the 
sale  are  required  to  be  invested  for  that  purpose,  the  rule  will  be  other- 
wise— thus  in  Kinney  v.  Mathews,  69  Mo.  520,  A.  had  power  to  sell  cer- 
tain land,  the  proceeds  thereof  to  be  laid  out  for  other  land  to  be  secured 
to  her  and  her  children ;  she  executed  a  mortgage  to  enable  her  to  pay 
the  purchase-money  of  other  land  of  which  she  took  title  to  herself  alone  ; 
the  mortgage  was  held  void. 

Conflict  of  Liaws. 

In  the  case  of  a  conflict  of  laws,  the  laws  of  the  country  or  State  in 
which  is  situated  the  land  which  is  the  subject  of  the  power  will  control, 
Sewall  V.  Wilmer,  132  Mass.  131,  and  see  Bingham's  Appeal,  64  Pa.  St. 
345. 

Title  passes  under  an  Execution  of  a  Power  from  the  Appointor. 

From  the  character  of  a  power  it  follows  that  one  who  takes  land  through 
the  execution  of  a  power,  takes  nol  from  the  donee,  but,  by  relation,  an 


72  Johnson  v.  Gushing, 

estate  as  if  created  by  the  original  deed  or  will,  Litt.  §  169;  Co  Litt. 
113  a ;  Bradish  v.  Gibbs,  3  Johns.  Ch.  523 ;  Swaby's  Appeal,  14  W.  N. 
C.  553 ;  as  'a  consequence  the  appointee  takes  a  title  anterior  to  that  of 
the  heirs,  Hope  v.  Johnson,  2  Yerg.  123,  and  to  the  estate  conveyed  to 
the  donee,  Armstrong  v.  Kerns,  61  Md.  369 ;  but  this  doctrine  must  be 
applied  so  as  not  to  injure  a  stranger  by  defeating  intervening  rights. 
Thus  in  Jackson  ex  d.  Henderson  v.  Davenport,  18  Johns.  295,  alBrmed 
20  Johns.  537,  one  Kidd  in  1788  sold  his  interest  in  bounty  lands  to  one 
Bogert,  without  using  words  of  inheritance  but  giving  power  to  two  persons 
to  convey  to  Bogert  in  fee.  Subsequently  a  patent  was  issued  to  Kidd,  in 
1792  he  sold  the  land  to  one  Cobb,  in  1796  the  deed  containing  the  power 
was  deposited  for  record,  and  in  March,  1795,  the  Cobb  deed  was  like- 
wise  deposited ;  in  1812  the  power  was  executed.  It  was  held  that  Kidd's 
action  in  conveying  to  Cobb  was  a  breach  of  trust,  but  that  as  Cobb  had 
no  notice  of  the  power,  it  did  not  affect  his  title.  In  delivering  the  opinion 
in  affirmance  of  this  holding  the  Chancellor  said :  "  I  am  not  going  to  deny 
the  general  doctrine  that  an  estate  created  by  the  execution  of  a  power 
takes  effect  as  if  created  by  the  original  deed  (Litt.  §  169,  Co.  Litt.  113  a, 
and  Cook  v.  Duckenfied,  2  Atk.  562,  567).  But  this  is  only  as  to  certain 
purposes  and  as  between  the  parties  and  not  as  to  the  intervening  rights 
of  strangers  to  the  power.  .  .  .  This  doctrine  that  a  deed  executing  a 
power  refers  back  to  the  instrument  creating  the  power  so  that  the  party 
is  deemed  to  take  under  the  deed  from  the  grantor  by  whom  the  power 
was  created  and  not  from  the  power  is  a  fiction  of  law,  and  so  it  was  con- 
sidered in  Bartlett  v.  Ramsden,  1  Keb.  570,  relatio  est  fictio  juris,  accord- 
ing to  the  resolution  in  Mount's  Case  (1360),  and  is  upheld  to  advance  a 
right,  not  to  advance  a  wrong  or  to  defeat  collateral  acts  which  are  lawful 
and  especially  if  they  concern  strangers.  The  limitation  of  the  fiction  so 
as  to  prevent  it  from  doing  injury  to  strangers  or  defeating  mesne  lawful 
acts  is  the  common  language  of  the  books  (4  Johns.  Eep.  234  ;  12  Johns. 
Rep.  144;  18  Viner,  287,  B.  Pt.  2;  Butler  and  Baker's  Case,  3  Co.  25, 
29  a;  2  Vent.  200),  and  it  received  a  very  particular  illustration  from 
Lord  Hardwicke  in  the  case  of  Marlborough  v.  Oodolphin,  2  Ves.  78. 
He  admitted  the  principle  that  where  a  person  takes  by  execution  of  a 
power  he  takes  under  the  authority  of  the  power  ;  but  there  was  no  case, 
he  said,  to  maintain  that  he  must  take  by  relation  from  the  time  of  the 
creation  of  the  power.  The  meaning  of  the  rule  was  that  persons  taking 
under  a  power  must  take  in  the  same  manner  as  if  the  power  and  the  in- 
strument creating  the  power  had  been  incorporated  in  one  instrument,  but 
not  in  the  same  time.  The  title  is  derived  from  the  act  creating  the  power, 
but  the  time  of  vesting  of  the  right  is  the  time  of  the  act  of  execution  of 
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the  power.  These  executions  of  powers,  says  Lord  Hardwicke,  do  not 
refer  back  like  assignments  in  commissions  of  bankruptcy,  for  the  latter 
refer  back  by  force  of  the  statutes  of  bankruptcy  to  avoid  mesne  wrongful 
acts.  The  same  distinction  was  alluded  to  by  Lord  Hakdwicke  in  Soutby 
V.  Stonehouse,  2  Yes.  610,  and  I  am  greatly  mistaken  if  this  be  not  the 
plain  common  sense  and  manifest  justice  of  the  thing.  Any  other  con- 
struction would  lead  to  fraud  and  intolerable  abuse." 


Easements. 

POST  V.  PEAESALL. 

Court  of  Errors  of  the  State  of  New  York,  October  Term,  1839. 
[Reported  in  22  Wendell,  425.] 

An  easement  must  be  founded  upon  a  grant  by  deed  or  writing,  or  upon  a 
prescription  which  presupposes  one,  for  it  is  a  permanent  interest  in  land  ; 
but  a  license  is  a  mere  permission  to  do  some  particular  act  or  acts  upon 
the  land  of  another  without  implying  any  possession  of  an  estate  therein 
by  the  licensee. 

Easements  which  may  be  acquired  by  grant  or  prescription  by  an  individual 
may  be  acquired  by  the  public  by  dedication. 

The  pMic  have  not  the  right,  against  the  toill  of  the  owner,  to  use  and  occupy 
his  soil  adjoining  navigable  waters,  as  a  public  landing  and  place  of  deposit 
of  property  in  its  transit  to  and  from  vessels  navigating  such  waters, 
although  such  ttser  has  been  continued  upwards  of  twenty  years  with  the 
knowledge  of  the  owner. 

Eeeok  from  the  Supreme  Court.  This  was  an  action  of  trespass 
quare  datisum  fregit,  brought  by  Pearsall  against  Post,  for  entering 
upon  the  land  of  the  plaintiff,  prostrating  his  fences  and  depositing  a 
quantity  of  manure.  The  defendant  pleaded  nan  cul,  and  gave  notice 
with  his  plea  that  he  would  give  in  evidence  in  bar  of  a  recovery,  that 
at  the  time  when,  &c.,  and  long  before  there  was  and  had  been,  on  the 
close  of  the  plaintiff,  a  common  public  highway  and  landing  on  the  east 
side  of  Hempstead  Harbor,  for  all  the  citizens  and  inhabitants  of  the 
state  of  New  York  to  go,  return,  pass  and  repass,  on  foot  and  on  horse- 
back, and  with  cattle  and  carts,  &c.,  at  their  free  will  and  pleasure,  and 
to  dieposit,  load  aiid  unload  manure  and  other  materials  at  their  like  free 
will  and  pleasure :  wherefore  he,  the  defendant,  being  a  citizen  and 
inhabitant  of  the  city  of  New  York,  and  having  occasion  to  use  the  same 
way  and  landing,  at  the  said  time  when,  &c.,  entered  with  cattle,  carts, 
&c.,  upon  the  said  highway  and  landing,  and  deposited,  loaded  and  un- 
loaded thereon  a  quantity  of  manure,  as  he  lawfully  might;  and  because 
fences  had  been  wrongfully  erected  and  where  then  standing  upon  and 
across  the  highway  and  landing  so  that  he  could  not  pass,  &c.,  he 
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removed  the  same,  doing  no  unnecessary  damage.  Upon  the  Issue 
thus  joined  the  cause  was  tried  in  September,  1838.  The  defendant 
admitted  that  the  plaintiff  was  the  owner  of  a  farm  of  which  he  had 
been  seised  and  possessed  for  five  years  and  upwards,  previous  to  the 
trial,  and  that  his  ancestors  had  been  seised  and  possessed  of  the  same 
for  upwards  of  one  hundred  years.  A  map  of  the  farm  was  produced 
exhibiting  the  mansion  house  of  the  plaintiff  and  his  ancestors,  Hemp- 
stead Harbor,  a  portion  of  the  grounds  designated  as  the  landing  lying 
directly  in  front  of  the  mansion  house,  from  which  it  was  separated  by 
a  garden  fence,  and  a  store,  store-house,  and  other  buildings  on  a  public 
highway  near  the  landing.  Israel  Pearsall,  an  ancestor  of  the  plaintiff, 
was  in  possession  of  the  farm  as  long  since  as  forty-five  years  before 
the  trial ;  he  planted  a  number  of  cherry  trees  on  the  landing,  and 
enclosed  them  with  a  fence  which  stood  for  a  few  years  until  the  trees 
grew  out  of  the  reach  of  cattle ;  with  the  exception  of  this  enclosure, 
the  landing  had  always  remained  unenclosed  until  about  forty  days 
previous  to  the  trespass,  when  the  plaintiff  enclosed  it  with  a  fence. 
After  the  landing  was  enclosed,  the  defendant  arrived  with  a  sloop  load 
of  manure,  took  down  a  portion  of  the  fence  and  deposited  the  manure 
on  the  landing,  against  the  will  of  the  plaintiff  and  after  having  been 
expressly  forbidden.  The  landing,  as  it  is  called,  is  a  rugged  knoll, 
terminating  in  a  quagmire,  and  is  unfit  to  be  used  for  agricultural 
purposes.  The  defendant  offered  to  prove  that  the  portion  of  the  farm 
called  the  landing,  had  been  used  for  forty  years,  and  still  was  used  by 
the  citizens  and  inhabitants  of  this  State,  as  a  landing  place  to  deposit, 
load  and  unload  manure  and  other  materials  thereon ;  that  the  same 
had  been  so  used  under  a  daim  of  right  and  adversely  to  the  rights  of 
the  owners  of  the  fee  of  the  land,  who  knew  that  the  public  were  using 
the  same  for  such  landing  and  place  of  deposit,  during  the  time  afore- 
said; that  the  same  had  been  by  such  use  dedicated  to  the  public  by  the 
owners  of  the  farm,  as  a  landing  place  and  place  of  deposit  of  all  kinds 
of  manure  and  other  articles  carried  to  and  from  market ;  and  that  he, 
the  defendant,  at  the  time  when,  &c.,  was  an  inhabitant  of  the  tovm  of 
North  Hempstead  (in  which  town  the  farm  is  situated)  and  a  citizen  of 
this  State.  This  evidence  was  objected  to  by  the  plaintiff's  counsel  and 
rejected  by  the  circuit  judge,  on  the  ground  that  the  public  could  not 
acquire  any  right  by  user  to  the  landing  in  question:  to  which  decision 
the  defendant's  counsel  excepted.     The  jury  thereupon  found  a  verdict 
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for  the  plaintiff,  with  six  cents  damages  and  six  cents  costs.  This 
verdict  was  rendered  upon  a  second  trial ;  on  the  first  trial  a  verdict 
was  found  for  the  defendant,  which  was  set  aside  by  the  supreme  court 
and  a  new  trial  granted.  See  the  case  as  presented  on  the  first  trial, 
and  the  opinion  delivered  upon  the  granting  of  a  new  trial,  20  Wendell, 
111,  et  seq.  Judgment  having  been  rendered  for  the  plaintiff  on  the 
second  verdict,  the  defendant  sued  out  a  writ  of  error.  The  case  was 
argued  in  this  court  by 

S.  A.  Foot,  for  the  plaintiff  in  error. 

H.  P.  Edwards  and  G.  Wood,  for  the  defendant  in  error. 

Points  insisted  on  by  the  counsel  for  the  plaintiff"  in  error : 

I.  The  use  by  the  citizens  and  inhabitants  of  this  State  of  a  piece  of 
ground  for  public  purposes  for  twenty  years  and  upwards,  is  evidence 
of  a  dedication  thereof  by  the  owner  to  the  public  for  the  purposes  for 
which  it  is  so  used,  and  especially  if  such  use  is  with  the  knowledge 
of  the  owner,  or  adversely  to  him,  and  under  a  claim  of  right.  Lade 
V.  Shepherd,  2  Stra.  1004.  Pex  v.  Lloyd,  1  Camp.  260.  Rugby  Charily 
v.  Merryweather,  11  East,  375,  n.  Rex  v.  Barr,  4  Camp.  16.  Jarvis 
v.  Dean,  3  Bing.  447,  and  13  Com.  Law  E.  45.  Woolrych  on  Ways,  9, 
10,  12,  13.  Ham.  N.  P.  192  to  194.  Denning  v.  Roome,  6  Wendell, 
656.  Livingston  v.  The  Mayor  of  New  York,  8  id.  105.  Wyman  v. 
The  Mayor  of  New  York,  11  id.  499  to  502.  Cleveland  v.  Cleveland,  12 
id.  172.  Trustees  of  Watertovm  v.  Oowen,  4  Paige,  613,  514.  3  Kent's 
Comm.  451,  3d  ed.  Commonwealth  v.  McDonald,  16  Serg.  &  Eawle, 
390,  392,  396.  Pritchard  v.  Atkinson,  4  N.  Hamp.  E.  11  to  15.  State 
V.  WiMnson,  2  Verm.  R.  480,  488.  Abbott  v.  MiUs,  3  id.  524  to  527. 
State  V.  GaUin,  id.  530,  533,  534.  Coolidge  v.  Learned,  8  Pick.  504, 
506  to  512.  City  of  Cincinnati  v.  White's  Lessee,  6  Peters,  431. 
3  Kent's  Comm.  451,  3d  ed.  n.  b.  Jd412,  n.  b.  Marquis  of  Stafford 
V.  Coyney,  7  Barn.  &  Cres.  257.  14  Com.  L.  R.  41.  Ballard  v.  Dyson, 
1  T.  R.  279.     Hart  v.  Chalker,  5  Conn.  R.  311.     Woolrych,  34,  35. 

II.  This  principle  is  applicable  to  rural  as  well  as  urban  property; 
and  to  watering  places,  docks,  landings,  places  of  deposit,  open  squares, 
and  land  for  religious  and  charitable  purposes,  as  well  as  to  streets  and 
ways  for  passage.     Trustees  of  Waierimon  v.  Cowen,  4  Paige,  510.     Bolt 
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V.  Stmndt,  8  T.  R.  608.  Bethune  v.  Turner,  1  Greenl.  111.  8tate  v. 
Wilkinson,  2  Verm.  R.  480.  ^66o<  v.  Mills,  3  id.  521,  525  to  527. 
State  V.  Cb«m,  id.  530,  533,  534.  /Stafe  v.  TrasJc,  6  id.  355,  363  to  365. 
Coolidge  v.  Learned,  8  Pick.  504,  506  to  512.  McConnell  v.  T^e  Tovm 
of  Lexington,  12  Wheat.  582.  City  of  Cincinnati  v.  M^it^s  Lessee,  6 
Peters,  431.  5  Conn.  R.  311.  Beatty  v.  KuHz,  2  Peters,  566.  Pmold 
V.  Clarh,  9  Cranch,  292,  331.  Inglis  v.  TAe  Sailors'  Snug  Harbor,  3 
Peters,  99.  Shopleigh  v.  PUsbury,  1  Greenl.  271,  280.  ^«ce  v.  Osgood, 
9  Mass.  R.  38,  44.  Hartford  Baptist  Church  v.  Witherel,  3  Paige,  296. 
McGirr  v.  Jlaron,  1  Pennsyl.  R.  Penrose  &  Watts,  491.  Whitman  v. 
Lex,  17  Serg.  &  Rawle,  88,  91.  Bum^  ex'rs  v.  Smith,  7  Verm.  R.  241. 
III.  The  right  which  the  public  acquires  by  dedication  is  not  an 
interest  or  profit  in  the  soil  of  the  ground  dedicated,  but  an  easement 
or  servitude,  subject  to  which,  the  owner  still  holds  the  title  and  the 
interest  not  dedicated,  and  rests  on  different  principles  from  an  interest 
or  profit  in  the  land  of  another.  City  of  Cincinnati  v.  White's  Lessee, 
6  Peters,  431,  432,  435  to  439,  441.  1  R.  L.  of  1801,  595.  2  id.  of 
1813,  277.  Laws  of  1817,  32.  1  R.  S.  521.  People  v.  Lawson,  17 
Johns.  R.  277,  279.  Co.  Litt.  56,  a.  Woolrych  on  Ways,  14,  15,  51, 
52.  Faine  v.  Patrick,  3  Mod.  294.  Rex  v.  Lloyd,  1  Campb.  260. 
Rex  V.  Barr,  4  id.  16.  Commonwealth  v.  McDonald,  16  Sergeant  & 
Rawle,  390.  Todd  v.  Roame,  2  Greenl.  61.  Estes  v.  Troy,  5  id.  368. 
State  V.  WiMnsm,  2  Verm.  R.  480,  481.  State  v.  Catlin,  3  id.  530, 
534,  535.  State  v.  Trash,  6  id.  355,  363.  Trustees  of  Watertown  v. 
Coiikn,  4  Paige,  514.  McConnell  v.  The  Town  of  Lexington,  12  Wheat. 
582.  Co.  Litt.  110,  6.  3  Cruise's  Dig.  525,  526,  tit.  31,  Prescription, 
ch.  1,  §  7,  8,  9.  Ld.  p.  531,  §  22,  23,  25.  P^ley  v.  Langley,  7  N. 
Hamp.  R.  233.      Drench's  case,  4  Co.  R.  32.     1  Saund.   341,  n.  3. 

3  Cruise's  Dig.  530,  tit.  31,  Prescription,  ch.  1,  §  10,  21.  Paine  v. 
Patrick,  3  Mod.  393,  394.  Ham.  N.  P.  172,  178,  179.  Foxall  v. 
Venables,  Cro.  Eliz.  180.  King  v.  Joliffe,  2  Barn.  &  Cress.  54.  3 
Kent's  Comm.  436,  442,  443,  3d  ed.  Pritchard  v.  Atkinson,  4  N. 
Hamp.  R.  14.  Gateward's  case,  6  Coke's  R.  60.  Sherhom  v.  Bostock, 
Fitz.  51.     Fitch  v.  Rawlings,  2  H.  Black.  393.     Orimslead  v.  Marlowe, 

4  T.  R.  717.  Bhwett  v.  Tregonning,  3  Adol.  &  Ellis,  554.  30  Com. 
L.  R.  163.  Weekly  v.  Wildman,  1  Ld.  Raym.  405.  Selby  v.  Robinson, 
2  T.  R.  754.  3  Cruise's  Dig.  123,  24,  tit.  Ways,  §  6.  Stone  v.  Wake- 
mrni,  Noy's  R.  120.    Ham.  N.  P.  192  to  198.    AbboU  v.  WeeUy,  1  Lev. 
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176,  177.  Fiteh  v.  Rawlinffs,  2  H.  Black.  393.  Co.  Litt.  56,  a. 
Manning  v.  Wasdale,  5  Adol.  &  Ellis,  758.  31  Com.  L.  E.  433. 
Baker  v.  Brereman,  Cro.  Car.  419.  7  Vin.  Abr.  183,  Customs,  F.  pi. 
2.  Id.  178,  C.  pi.  2.  FoxaM  v.  Venahles,  Cro.  Eliz.  183.  Cooper  v. 
Smith,  9  Serg.  &  Eawle,  32,  33. 

Points  insisted  on  by  the  counsel  for  the  defendant  in  error : 

I.  The  only  right  in  the  soil  of  an  individual  which  the  public  can 
enjoy,  either  by  dedication  or  otherwise,  is  the  right  to  use  a  highway. 
The  doctrine  of  dedication  to  the  public  has  been  confined  to  highways 
or  streets,  and  public  squares  in  cities  or  villages,  which  are  ways  for 
passage  and  recreation. 

II.  The  reason  why  the  doctrine  of  dedication  has  been  applied  to 
highways  only,  and  public  squares,  which  are  a  species  of  highway,  is, 
that  the  public  necessaries  require  such  rights,  inasmuch  as  all  persons 
are  supposed  to  use,  or  to  require  the  use  of,  public  highways ;  and,  for 
the  further  reason  that  they  are  capable  of  being  used  by  all  persons, 
which  other  incorporeal  rights  are  not;  and,  therefore,  the  doctrine 
extends  to  no  others. 

III.  It  is  well  settled  in  England,  that  there  cannot  be  a  piiblie  right 
to  an  interest  or  proJU  in  land ;  and  the  right  set  up  by  the  plaintiff  in 
error  is  a  right  to  an  interest  or  profit  in  land. 

IV.  If  the  right  in  question  is  an  easement,  and  not  a  profit  in  the 
ground  or  soil,  it  is  not,  and  cannot  be,  in  law,  a  public  right. 

V.  Eights  of  easement  or  servitude,  at  common  law,  are  not  the 
subject  of  dedication  to  the  public  at  large,  but  of  grant  only,  or  of 
custom  or  prescription,  which  presupposes  a  grant. 

VI.  The  only  right  in  the  public  at  large  known  to  the  common 
law,  except  that  of  a  highway,  is  the  public  right  in  the  sea  and  its 
arms,  franchises  in  ports,  haveus  and  wharves  incident  thereto. 

VII.  The  only  dedication  known  to  courts  of  equity  is  a  dedication 
to  charitable  uses;  and,  in  case  of  charitable  uses,  the  dedication  of  them 
is  always  confined  to  a  class  or  classes  of  persons  not  extending  to  the 
public  at  large,  and  there  is  always  a  legal  ownership  in  a  trustee, 
created  expressly  in  the  grant,  or  impliedly,  by  converting  the  grantor 
or  his  heir  at  law  into  such  a  trustee. 

VIII.  The  right  claimed  in  this  case  is  not  an  easement  or  an  incor- 
poreal right  of  any  kind.     It  is  corporeal,  and  can  only  be  exercised 
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by  taking  exclusive  possession  of  the  premises  and  occupying  the  same 
to  the  exclusion  of  the  owner ;  that  is,  by  ousting  him  from  the  posses- 
sion, and  committing  an  act  for  which  ejectment  would  lie. 

After  advisement,  the  following  opinions  were  delivered : 

By  the  Chancellor.  Nearly  the  whole  law  on  the  subject  of 
customary  rights,  easements,  and  public  highways,  and  places  in  the 
nature  of  highways  or  public  walks  for  health  or  recreation,  and  also 
of  dedications  for  charitable  or  pious  purposes,  and  the  various  decisions 
on  these  subjects,  both  in  this  country  and  in  England,  are  collected  in 
the  very  learned  and  elaborate  opinion  of  Mr.  Justice  Cowen,  who 
gave  the  reasons  for  the  decision  of  the  supreme  court  in  this  case,  and 
in  the  case  of  PearsaU  v.  Hewlett,  which  is  also  before  us  for  decision 
at  this  time.  Little,  therefore,  remains  for  me  but  to  apply  the  legal 
principles  thus  collected,  to  the  facts  of  the  case  under  consideration. 

The  plaintiff  in  error  claims  a  prescriptive  right  for  all  the  inhabi- 
tants of  the  State,  or  the  public  at  large,  to  enter  the  locus  in  quo,  which 
is  unquestionably  the  soil  and  freehold  of  Pearsall,  and  to  use  it  as  a 
landing  place  to  deposit  manure  brought  thither  by  water,  and  to  load 
and  unload  manure  and  other  materials  thereon.  If  this  was  claimed 
as  a  customary  right  in  behalf  of  the  inhabitants  of  a  town,  hamlet  or 
other  local  district,  it  might  be  necessary  to  decide  whether  a  right  to 
deposit  manure  and  other  materials  upon  the  land  of  another,  and  let 
them  remain  there  until  the  depositor  could  make  sale  thereof,  or  until 
it  suited  his  convenience  to  remove  them,  was  such  an  easement  as 
could  be  prescribed  for  as  a  customary  right,  without  reference  to  any 
dominant  tenement ;  or  whether  it  was  a  profit  a  prendre,  or  such  an 
interest  in  the  soil  and  freehold  of  another  as  could  only  be  prescribed 
in  a  que  estate.  In  the  great  contest  between  the  ball  players  and  the 
rabbits,  relative  to  the  right  of  deposit  and  the  privilege  of  scratching 
within  the  golfing  links  of  St.  Andrews,  which  case  was  twice  before 
the  House  of  Lords  in  England,  the  late  Lord  Chancellor  Eldon, 
although  he  amused  their  lordships  at  the  expense  of  the  Scottish 
judges,  the  magistrates  of  St.  Andrews,  the  officers  and  students  of  the 
college,  and  the  golfing  society,  and  was  a  little  smutty  withal,  had  in 
that  case  a  strong  impression  upon  his  mind  that  a  customary  servitude 
or  easement  could  not  be  supported,  which  would  deprive  the  owner  of 
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the  servient  tenement,  of  the  whole  beneficial  use  of  his  property.  See 
Dempster  v.  Cleghorn,,  2  Dow's  Pari.  Rep.  40.  I  presume  that  strong 
impression  was  founded  upon  the  established  principles  of  the  common 
law,  that  a  custom  to  be  good,  must  be  reasonable ;  and  I  doubt  whether 
any  member  of  this  court  would  consider  a  custom  reasonable  which 
should  allow  the  community  at  large  to  deposit  manure,  without 
restrictions  as  to  kind  or  quantity,  upon  his  premises,  within  a  few  rods 
of  his  mansion ;  and  to  suffer  it  to  remain  there  until  it  suited  the  con- 
venience of  the  depositors  to  remove  it ;  especially  if  it  should  be  bone 
manure,  a  commodity  with  which  it  seems  the  farmers  in  the  neighbor- 
hood of  the  loGiis  in  quo  have  recently  found  it  profitable  to  enrich  their 
farms.  Indeed,  in  its  legal  effect  upon  the  rights  of  the  owner  of  the 
soil,  it  is  very  difficult  to  distinguish  the  occupancy  claimed  in  this  case 
from  the  temporary  occupancy  by  fishing  huts,  which  was  claimed  in 
CorMymj,  v.  Van  Brundt,  2  Johns.  R.  357.  But  as  the  law  is  well 
settled  that  a  customary  accommodation  in  the  lands  of  another,  to  be 
good,  must  be  confined  to  the  inhabitants  of  a  local  district,  and  cannot 
extend  to  the  whole  community  or  people  of  the  State,  the  right  claimed 
by  Post,  the  plaintiff  in  error,  cannot  be  sustained  as  a  customary  right 
or  easement  consistently  with  the  rules  of  law. 

Nor  can  it  be  sustained  as  an  ordinary  easement,  founded  upon  a 
presumed  grant  from  the  owner  of  the  premises  in  which  the  right  or 
easement  is  claimed.  Such  easements  are  either  personal  and  confined 
to  an  individual  for  life  merely,  or  are  claimed  in  reference  to  an  estate 
or  interest  of  the  claimant  in  other  lands  as  the  dominant  tenant ;  for 
a  profit  a  prendre  in  the  land  of  another,  when  not  granted  in  favor  of 
some  dominant  tenement,  cannot  properly  be  said  to  be  an  easement, 
but  an  interest  or  estate  in  the  land  itself.  The  three  personal  servi- 
tudes of  the  Roman  law,  use,  usufruct  and  habitation,  and  which  are 
still  retained  in  the  laws  of  France  and  of  Spain  and  of  Holland  were 
not,  strictly  speaking,  servitudes,  but  limited  estates  in  the  land ;  and 
they  are  now  separately  provided  for  as  such  by  the  Napoleon  Code : 
one  article  of  which  expressly  declares  that  servitudes  cannot  be  per- 
sonal, and  that  they  can  only  exist  when  imposed  upon  an  estate  and 
for  the  benefit  of  an  estate.     Art.  686. 

Neither  can  the  right  claimed  in  this  case  be  sustained  upon  the 
principles  upon  which  the  dedication  of  highways  and  streets  for  the 
passage  of  carriages  and  other  conveyances,  and ,  of  public  squares  in 
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cities  and  villages  as  promenades  for  the  health  and  exercise  of  the 
inhabitants,  have  been  declared  and  adjudged  to  be  public  rights. 
Public  places  of  this  description,  as  well  as  public  highways,  were  well 
known  even  in  the  days  of  Justinian,  and  were  protected  by  the  same 
pretorian  interdict  from  all  obstructions  which  could  interfere  with  the 
free  passage  of  the  people,  without  the  consent  of  the  public  authorities, 
Poth.  Pand.  de  Just.  lib.  43,  tit.  8,  art.  1.  They  were  equally  well 
known  in  the  ancient  law  of  France,  and  embraced  the  public  squares 
or  promenades,  where  the  whole  community  had  a  right  to  go;  and  the 
places  were  the  public  fairs  were  held.  14  Gnizofs  Report,,  art.  Public. 
Although  at  the  time  of  the  publication  of  the  laws  ©f  William  the 
Conqueror  there  were  but  four  great  roads  in  England  called  the  king's 
highways,  yet  no  one  can  doubt  that  there  were,  even  at  that  time, 
innumerable  thoroughfares,  and  many  squares  and  open  spaces  which 
had  been  dedicated  to  the  use  of  the  people  at  large,  for  passages  and 
promenades ;  and  the  number  since  that  time  has  probably  increased  an 
hundred  fold.  The  law  of  dedication,  therefore,  which  was  applicable 
to  thoroughfares,  was  properly  applicable  to  market  places  and  prome- 
nades, although  they  were  not  highways  in  the  ordinary  sense  of  the 
term.  But  a  public  place  for  landing  and  depositing  manure,  must, 
from  its  very  nature,  be  confined  to  a  very  few  individuals ;  and  would 
generally  be  permitted  as  a  mere  neighborhood  accommodation,  while 
the  owner  of  the  land  on  which  it  was  deposited  had  no  immediate  use 
of  the  premises  himself.  The  only  right,  therefore,  which  would  be 
likely  to  be  acquired  by  long  user  would  be  a  right  of  easement  or 
accommodation  in  favor  of  the  owners  of  the  farms,  for  the  use  of 
which  the  manure  had  from  time  to  time  been  brought ;  so  as  to 
authorize  their  successors  in  such  ownership  to  prescribe  in  a  que  estate. 
I  think,  therefore,  it  would  be  most  unreasonable  to  apply  the  principles 
of  dedication  to  such  a  case.  A  dedication  for  pious  or  charitable 
purposes  does  not  vest  a  legal  right,  but  merely  creates  a  pious  or 
charitable  trust,  which  under  our  statute  relative  to  religious  corpora- 
tions is  turned  into  a  legal  estate.  Dutch  Church  in  Garden  Street  v. 
Mott,  7  Paige,  77.  Curd  v.  Wallace,  7  Dana,  192.  Such  a  dedication, 
therefore,  has  no  applicability  to  the  case  under  consideration.. 

The  rights  to  public  watering  places  on  Long  Island  can  be  sustained 
either  as  customary  rights,  or  as  easements  appurtenant  to  the  estates 
which  have  been  supplied  with  water  therefrom,  for  a  sufficient  time  to 
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raise  the  legal  presumption  of  a  grant.  The  right  to  take  water  from 
the  pond  of  another  is  a  mere  easement,  and  not  a  profit  a  prendre. 
Manning  v.  Wasdale,  2  Harr.  &  Woll.  431. 

I  think  the  judgment  of  the  court  below  in  this  ease  was  not  errone- 
ous, and  that  it  ought  to  be  affirmed. 

By  Senator  Edwards.  The  first  question  which  seems  naturally  to 
present  itself  for  consideration  in  this  case  is,  whether  the  foews  in  quo 
was  dedicated  to  the  public  use  ?  How  are  lands  dedicated  for  such 
purpose  ?  They  are  dedicated  by  ads  of  the  owner  or  by  user.  When 
they  are  dedicated  by  the  acts  of  the  owner,  no  peculiar  form  or  cere- 
mony is  necessary.  They  may  be  dedicated  to  another,  or  to  a  body 
corporate  for  the  use  of  the  public,  by  deed,  and  then  there  must  be  a 
grantee  as  in  other  cases  of  grant.  When  the  fee  does  not  pass,  the 
dedication  need  not  be  by  deed ;  it  may  be  affected  by  some  unequivocal 
act  of  the  owner  manifesting  his  intention  to  dedicate  the  land  to  public 
use,  and  thereby  induce  individuals  to  vest  property,  which  would  be 
materially  affected  were  the  property  again  to  be  resumed  by  the  owner. 
Where  the  owner  of  land  has  laid  out  village  lots  intersected  with 
roads  and  public  squares,  it  has  been  repeatedly  held  and  very  justly, 
by  various  judicial  tribunals,  that  such  roads  and  public  squares  are 
dedicated  to  public  use.  Woodyer  v.  Hadden,  5  Taunt.  125.  The  State 
V.  Wilkinson,  2  Verm.  E.  80.  The  City  of  Oindnnati  v.  Whites  lessees, 
6  Peters'  R.  431.  Livingston  v.  The  Mayor,  &c.  of  New  Y&rh,  8  W'en- 
dell,  85.  Wyman  v.  The  Mayor,  &c.  of  New  York,  11  id.  486.  The 
Trustees,  &c.  of  Watertovm  v.  Cowen,  4  Paige,  510.  But  it  is  not  the 
fee  of  the  land  that  passes  in  such  cases;  the  public  have  only  an 
easement  in  the  land ;  the  fee  itself,  for  all  other  purposes,  remains  in 
the  original  owner.  Cortelyou  v.  Van  Brundt,  2  Johns.  R.  357.  1  Burr. 
143.  2  Strange,  1004.  1  Wils.  107.  6  East,  154.  Jachson  v.  Hatha- 
way, 15  Johns.  R.  447.  Hence  it  is  not  necessary  there  should  be  a 
grantee,  as  in  the  case  of  actual  grants,  and  as  the  court  say  in  6  Peters, 
436,  this  forms  an  exception  to  the  general  rule  from  the  necessity  of 
the  case.  But  the  case  under  review  does  not  appear  to  be  one  in  which 
the  land  has  been  dedicated  to  the  public  use,  either  by  a  direct  grant 
or  by  any  equivocal  act  of  the  owner  of  the  fee,  from  which  it  can  be 
inferred  he  intended  to  dedicate  it  to  the  public.  Nor  is  it  so  insisted 
on  the  part  of  the  defendant's  counsel.     It  appears  to  be  unnecessary, 
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therefore,  to  examine  more  minutely  that  class  of  cases  which  have  been 
cited  by  the  counsel  relative  to  such  dedications ;  but  it  is  insisted  by 
him  that  there  has  been  a  public  user  for  such  a  length  of  time  as  to 
presuppose  a  grant,  and  therefore  a  dedication  of  the  locus  in  quo,  and 
on  this  particular  point  the  case  appears  to  rest. 

As  to  the  length  of  time  the  public  are  suffered  to  use  property  in 
order  to  constitute  a  dedication,  it  has  been  variously  held.  When  the 
dedication  has  been  made  by  the  act  of  the  owner  of  the  fee,  no  particu- 
lar time  is  necessary.  It  may  be  immediate,  or  as  soon  as  some  act  is 
done  on  the  part  of  the  public  or  individuals  claiming  an  interest  in 
such  dedication,  denoting  their  intention  of  accepting  it.  Woodyer  v. 
Hodden,  5  Taunt.  125.  Lwingsfon  v.  The  Mayor  o/  New  York,  8  Wen- 
dell, 85.  Wyman  v.  The  Mayor  of  New  York,  17  id.  486.  Trustees  of 
Watertown  v.  Oowen,  4  Paige,  510.  City  of  Cincinnati  v.  Whites  lessees, 
6  Peters,  431.  Abbot  v.  Mills,  3  Verm.  R.  526,  530.  But  where  the 
dedication  is  to  be  inferred  from  public  user  only,  time  is  essential ;  and 
although  by  different  tribunals  different  times  have  been  adjudged 
necessary,  in  the  case  of  roads  and  public  squares  and  such  subjects  as 
the  public  have  an  easement  in,  yet  now  it  appears  to  be  pretty  well 
settled  that  it  must  be  a  period  of  at  least  twenty  years.  Chancellor 
Kent  says :  "  The  true  principle  on  the  subject  to  be  deduced  from 
the  authorities,  I  apprehend  to  be,  that  if  there  be  no  other  evidence 
of  a  grant  or  dedication  than  the  presumption  arising  from  the  fact  of 
acquiescence  on  the  part  of  the  owner  in  the  free  use  and  enjoyment 
of  the  way  as  a  public  road,  the  period  of  twenty  years  applicable  to 
incorporeal  rights  would  be  required,  as  being  the  usual  and  analogous 
period  of  limitation ;  but  if  there  be  clear,  unequivocal  and  decisive 
acts  of  the  owner,  amounting  to  an  explicit  manifestation  of  his  will  to 
make  a  permanent  abandonment  of  the  road,  those  acts  would  be 
sufficient  to  establish  the  dedication  within  any  intermediate  period." 
3  Kent's  Comm.  451.  Campbdl  v.  Wilson,  3  East,  294.  HiU  v.  Crosby, 
2  Pick.  466.  Oaydy  v.  Bdhune,  14  Mass.  R.  49.  Wood  v.  Veal,  5 
Bos.  &  Pul.  454,  Our  statute  with  respect  to  roads  has  settled  it  at 
twenty  years.  If  the  locus  in  quo  then  had  been  a  road,  or  a  public 
square  which  is  controlled  by  the  same  principles,  the  length  of  time 
the  public  have  been  suffered  to  use  it,  is  sufficient  to  have  presumed  a 
grant,  and  therefore  a  dedication  to  public  use.  But  here,  in  my  view, 
lies  the  whole  difficulty  on  the  part  of  the  defendant.     It  is  neither  a 
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road  or  public  square,  nor  a  dedication  for  charitable  or  reh'gious  pur- 
poses, nor  is  it  analogous  to  either  as  to  the  principles  of  dedication  by- 
user.  In  case  of  a  road  or  public  square,  the  public  having  only  an 
easement,  the  fee  remains  in  the  original  owner  for  all  purposes  except 
those  of  travel  and  transit,  and  such  purposes  as  are  incident  thereto; 
but  the  claim  here  set  up  is  the  right  to  deposit  manure  upon  the 
plaintiff's  land  by  user ;  it  is  a  claim  which,  if  allowed  to  prevail,  each 
individual  could  not  enjoy,  for  the  deposit  and  possession  of  a  few 
individuals  might  exclude  the  many.  But  will  it  be.  said  that  the  use 
must  be  consistent  with  the  rights  of  each  ?  What  are  these  rights  ? 
to  what  extent  and  how  long  are  they  to  be  enjoyed  by  each  ?  What 
power  or  tribunal  could  define  them  ?  Who  shall  say  that  these  rights 
if  allowed  to  exist,  shall  fall  short  of  a  continued  use,  and  therefore  be 
an  appropriation  of  the  soil  itself,  and  instead  of  constituting  an  ease- 
ment be  equal  to  an  absolute  fee?  What  value  in  the  fee  would  remain 
after  the  right  of  a  continued  deposit  is  once  conceded  ?  In  the  case 
of.  Cortdyou  v.  Van  Brwndi,  Mr.  Justice  Thompson,  who  delivered  the 
opinion  of  the  court,  says,  nor  will  prescription  in  any  case  give  a  right 
to  erect  a  building  on  another's  land.  This  is  a  mark  of  title  and  of 
exclusive  enjoyment  and  it  cannot  be  acquired  by  prescription.  Pre- 
scription applies  only  to  incorporeal  hei'editaments,  and  whether  the 
right  claimed  be  considered  strictly  a  custom  or  prescription,  the  prin- 
ciple is  the  same.  Now  can  that  which  appropriates  the  whole  use  of 
the  soil  for  an  unlimited  time  be  considered  an  incorporeal  heredita- 
ment ?  Is  it  not  as  much  a  mark  of  title  and  exclusive  enjoyment  as  the 
erection  of  a  house  ?  In  the  case  of  Coolidge  v.  Learned,  8  Pick.  504, 
which  is  the  case  most  in  point  for  the  defendant,  the  defendant  justified 
by  a  plea  setting  forth  that  the  Iocms  in  quo  was  a  common  public  land- 
ing place  adjoining  Charles  river,  and  that  the  citizens  of  the  common- 
wealth had  a  right  to  use  it  from  time  immemorial ;  and  the  court  held 
the  right  as  a  public  prescriptive  right  well  pleaded.  This  case  how- 
ever, I  apprehend,  does  not  intend  to  establish  the  principle  that  the 
right  to  deposit  goods  upon  the  land  of  another  is  a  prescriptive  right. 
The  prescriptive  right  alluded  to  by  the  court  is  most  probably  the 
right  of  landing  and  loading  and  unloading  for  the  purposes  of  transit 
by  means  of  a  road  communicating  with  the  river;  but  if  it  is  intended 
to  go  farther,  I  cannot  concede  it  to  be  law. 

In  the  case  of  Paine  v.  Patrick,  3  Mod.  294,  it  was  held  that  a 
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custom  alleged  for  all  the  occupiers  of  a  close  in  such  a  parish  to  have 
a  footway  is  not  good,  because  the  plaintiff  ought  to  prescribe  in  him 
who  has  the  inheritance.  Apply  this  rule  to  the  present  case.  How 
could  the  defendant  here  prescribe  in  him  who  has  the  inheritance? 
Have  all  the  citizens  of  the  State  the  inheritance  ?  This  will  not  be 
pretended.  Has  the  defendant  such  right  ?  He  cannot  have  it ;  he 
claims  only  the  same  right  as  all  other  citizens  of  the  State.  Could  the 
plaintiff  have  such  right?  If  the  doctrine  the  defendant  sets  up  be 
correct,  certainly  not,  for  the  right  of  deposit,  it  is  contended,  is  in  the 
people  at  large.  If  the  doctrine  here  contended  for  be  allowed  to  pre- 
vail, it  would  take  from  the  owner  everything  valuable  in  the  soil ;  it 
would  take  the  substance  and  leave  to  him  the  shadow;  and  thus  a 
mere  prescriptive  right  which  is  claimed  to  confer  only  an  easement  in 
the  public,  would  be  permitted  to  have  such  an  effect  as  substantially  to 
deprive  the  owner  of  the  fee,  of  the  land.  An  easement  is  defined  to  be 
a  service  or  convenience  which  one  neighbor  has  of  another  by  charter 
or  prescription,  withovl  profit,  as  a  way  through  his  land.  2  Jac.  Law 
Diet.  332.  But  can  it  be  said  that  the  right  to  deposit  upon  another's 
soil  until  the  depositor  can  make  sale  of  the  article  or  for  an  unlimited 
time,  is  without  profit  ? 

There  is  a  manifest  difference  between  an  easement  claimed  as  a  matter 
of  right  by  dedication,  and  a  license.  Chancellor  Kent  says  a  claim 
for  an  easement  must  be  founded  upon  a  grant  by  deed  or  writing,  or 
upon  a  prescription  which  presupposes  one,  for  it  is  a  permanent  interest 
in  one's  land,  with  a  right  at  all  times  to  enter  and  enjoy  it.  But  a 
license  is  to  do  a  particular  act  or  acts  upon  another's  laud  without 
possessing  any  estate  therein.  3  Kent's  Comm.  452.  In  case  of  an 
easement  the  public  acquire  a  right  which  cannot  be  resumed  without 
their  consent.  3  Verm.  R.  530.  2  Peters,  566.  8  Wendell,  85.  11 
id.  486.  In  a  case  of  a  license  a  privilege  only  is  granted  or  has  grown 
up  from  user  by  sufferance,  which  secures  no  right  and  may  be  revoked 
at  pleasure.  In  the  case  of  an  easement  the  law  presumes  the  grant 
and  consequently  presumes  the  owner  intended  to  dedicate  the  right, 
and  therefore  will  not  suffer  it  to  be  revoked.  In  the  case  of  a  license 
it  presumes  no  grant,  claims  no  right,  and  suffers  it  to  be  revoked  at 
pleasure.  It  appears,  therefore,  it  is  most  congenial  M'ith  the  sound 
principles  of  law,  and  most  consistent  with  right  and  justice,  to  consider 
the  practice  of  depositing  manure  upon  the  locus  in  quo  as  having  been 
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continued  for  a  great  length  of  time,  by  the  sufferance  of  the  owners 
of  the  soil,  arising  from  a  feeling  of  generosity  towards  their  neighbors, 
than  an  intention  on  their  part  to  dedicate  to  the  public  an  absolute 
right  of  deposit;  and  that  it  would  be  unreasonable  and  unjust  for  the 
law  to  draw  any  other  inference  from  the  practice  which  has  prevailed 
in  making  the  locus  in  quo  a  place  of  deposit,  and  that  therefore  the 
owners  of  the  soil  had  a  right  to  suspend  this  practice  at  their  pleasure. 
If  such  license  to  use  another's  soil,  either  by  actual  permission  or 
sufferance,  for  special  purposes,  were  to  be  held  a  dedication  to  public 
use,  the  law  would  do  great  violence  to  the  rights  of  the  owner  of  the 
fee,  and  would  prevent  in  a  variety  of  cases  those  acts  of  generosity 
and  liberality  which  the  owners  of  the  fee  so  frequently  confer  upon 
their  neighbors  and  the  public,  in  the  free  use  of  their  soil  as  places  of 
deposit.  Should  the  doctrine  here  contended  for  by  the  defendant  be 
suffered  to  prevail,  I  see  no  reason  why  the  public  could  not  claim  by 
dedication,  as  a  matter  of  right,  the  numerous  places  upon  our  canals, 
lakes  and  rivers,  where  the  owners  of  the  fee  have  suffered  wood, 
lumber,  gypsum  and  other  articles  of  traffic  to  be  deposited  from  time 
to  time  for  twenty  years.  It  appears  to  me,  the  principle  which  would 
sanction  the  right  in  the  one  case,  would  in  the  other ;  and  if  it  were 
permitted  to  prevail,  would  do  great  injustice  to  the  owner  of  the  fee, 
whose  acts  of  liberality  the  law  should  thus  pervert.  I  am  therefore 
for  affirming  the  judgment  of  the  supreme  court  in  this  case. 

By  Senator  Furman.  This  case  presents  for  consideration  two 
propositions :  First.  Can  there  be  a  dedication  to  the  use  of  the  public 
of  an  easement,  such  as  that  here  claimed  ?  and  if  there  can,  secondly, 
does  the  evidence  adduced  and  offered  upon  the  trial  at  the  circuit 
establish  such  dedication  ? 

In  order  to  a  proper  understanding  of  the  law  as  applicable  to  a  case 
like  the  present,  and  consequently  to  a  correct  decision  of  this  matter, 
it  will  be  necessary  to  examine,  in  a  brief  manner,  the  progress  of  the 
law  both  in  England  and  in  this  country;  and  to  disencumber  the 
subject  under  advisement  from  a  mass  of  legal  principles  and  decisions 
which  have  no  proper  application  to  it,  and  which,  unless  fully  under- 
stood and  properly  discriminated,  serve  no  purpose  but  to  confuse  and 
mislead  the  mind,  and  to  involve  the  imagination  in  a  labyrinth  of 
technicalities,  which  have  no  real  existence  in  their  application  to  it. 
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The  law  of  England,  according  to  Lord  Coke,  forms  a  triangle : 
one  side  of  which  is  the  common  law,  extending  to  and  over  fhe  whole 
kingdom ;  another  side  is  the  statute  law,  enacted  by  parliament  for  the 
government  either  of  the  whole  community,  or  of  such  parts  and  por- 
tions of  it  as  in  their  wisdom  the  exigencies  of  the  nation  require;  and 
the  third  side  is  formed  of  the  customs,  repugnant  to  the  common  law 
and  beyond  it,  and  which  are  applicable  to  particular  communities  of 
individuals.  The  common  law  and  the  statute  law  of  England  are  well 
known,  and  it  is  therefore  unnecessary  to  waste  time  in  their  further 
description.  As  to  customs  and  prescription,  however,  so  much  has  been 
said  on  this  argument  that  I  deem  it  proper  to  spend  a  short  time  upon 
their  consideration. 

A  custom  can  only  exist  in  favor  of  the  community  of  a  town,  village 
or  hamlet,  &c.  and  must  be  pleaded ;  and  because  the  claimants  have 
been  in  the  immemorial  use  of  the  right  claimed,  the  legal  presumption 
in  England  is,  that  those  customs  were  originally  based  upon  and 
created  by  act  of  parliament;  although  not  by  that  body  as  it  is  now 
constituted.  But  the  inhabitants  or  tenants  within  any  such  village  or 
place  cannot  allege  or  plead  a  custom  to  have  an  interest  or  profit  a 
prendre  out  of  another's  soil — that  must  be  alleged  by  way  of  prescrip- 
tion not  by  custom ;  unless  in  the  case  of  a  copyhold  tenant  against  his 
lord ;  or  where  the  party  pleading  is  a  stranger  to  the  title.  Salk.  335. 
4  T.  E.  718.  Custom  cannot  be  pleaded  in  favor  of  the  whole  nation, 
for  then  it  becomes  the  common  law.  Prescription  is  set  up  in  favor  of 
individuals  who,  because  they  have  been  in  the  enjoyment  of  the  right 
or  interest  claimed,  during  the  period  of  legal  memory,  which  is  in 
England  fixed  at  the  reign  of  Richard  I.,  the  law  presumes  that  the 
party  claiming,  had  originally  a  grant  or  conveyance  for  the  right 
claimed.  A  profit  or  interest  in  the  soil  of  another,  or  as  it  is  termed 
in  the  Norman  French,  a  right  of  profit  a  prendre  in  alieno  solo,  cannot 
be  claimed  by  the  residents  or  inhabitants  of  a  town  or  village,  but 
must  be  prescribed  for  in  a  que  estate  by  some  person  or  persons  capable 
of  taking  a  grant ;  and  it  forms  part  of  their  inheritance  as  estate  in 
the  freehold,  and  it  goes  to  a  man  and  his  heirs.  Prescription  could 
never  be  set  up  in  favor  of  the  whole  nation,  and  in  this  country  it 
cannot  properly  exist  at  all. 

This  particular  branch  or  side  of  the  English  law  arose  in  feudal 
times,  when  the  superior  lords  were  actually  the  owners  of  the  soil  of 
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the  whole  kingdom,  excepting  the  royal  demesne  and  the  patrimony  of 
the  church,  and  apportioned  the  same  out  to  their  knights,  retainers 
and  copy  holders,  on  the  condition  of  certain  services ;  and  attached  to 
those  estates  the  right  to  take  common  of  pasturage,  of  wood,  of  water, 
&c.  as  they  deemed  the  same  necessary,  both  for  their  own  interests  and 
to  enable  their  retainers  to  cultivate  and  improve  their  lands  to  the  best 
advantage.  It  was,  however,  soon  discovered  that  various  individuals, 
residents  and  owners  of  estates  in  towns,  and  corporations,  (which  then 
began  to  have  an  existence,)  required  for  their  convenience  in  trade  and 
travel,  the  right  to  pass  over  some  of  these  lands ;  and  from  that  grew 
up  the  easemerd  by  prescription;  which  is  not  an  interest  or  profit  a 
prendre,  but  only  a  servitude,  or  pass  over  or  use  the  surface  of  the  soil ; 
and  this  distinction  is  fully  recognized  by  Oateward's  case,  6  Coke's  E.. 
60.  This  easement  by  prescription  is  always  to  individual  persons,  or 
to  a  corporation,  and  to  those  who  are  not  incompetent  to  receive  a 
grant. 

But  none  of  these  customs,  prescriptions,  or  easements  by  prescrip- 
tion, applied  to  the  public ;  they  could  acquire  no  right  under  them. 
But  it  has  long  been  held  one  of  the  greatest  advantages  of  the  English 
law,  that  it  has  always  accommodated  itself  to  the  increasing  wants  of 
a  thriving  commercial  people ;  and,  therefore  it  is,  we  find  the  interest 
of  the  public  was  not  long  lost  sight  of,  by  the  English  courts,  even 
at  a  very  early  period.  Although  the  public  could  not  prescribe  for  a 
custom  for  a  profit  or  interest  in  the  soil  of  another,  and  neither  could 
they  prescribe  for  an  easement,  yet  wc  find  it  laid  down  as  law,  that 
there  may  be  a  custom  for  an  easement,  as  a  right  of  way  on  another's 
soil,  1  Saund.  341,  n.  3 ;  and  that  a  multitude  of  persons  may  not  pre- 
scribe for  an  easement,  although  they  may  claim  a  custom  for  an  ease- 
ment. 3  Cruise's  Dig.  tit.  3.  Prescription,  ch.  1,  sec.  21.  This  was 
an  approach  toward  the  modern  doctrine,  but  still  there  was  some  of 
the  old  leaven  adhering  to  it.  This  custom  to  give  the  public  the  right, 
must  be  for  the  time  of  legal  memory;  and  this  doctrine  if  continued 
to  be  adhered  to  by  the  courts  in  England,  would  limit  the  acquisition 
of  those  rights  on  the  part  of  the  public,  and  might  be  the  means  of 
retarding  the  onward  progress  of  the  nation.  In  order  to  obviate  this 
difficulty,  the  easement  by  dedication  to  the  use  of  the  public,  obtained  its 
existence.  This  principle  arose  from  the  exigencies  of  the  community ; 
and  the  courts  in  that  country  seem  to  have  regarded  these  exigencies 
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as  calling  upon  them  liberally  to  apply  it,  and  not  to  throw  the  com- 
munity back  upon  those  antiquated  rules  which,  though  very  well 
adapted  to  their  situation  and  circumstances  at  the  period  when  they 
were  applied,  would  now,  in  the  advanced  state  of  society,  be  entirely 
inapplicable,  and  if  resuscitated,  would  be  the  fruitful  source  of  almost 
interminable  disputes  and  legal  controversies.  The  first  reported  case 
in  England,  in  which  this  principle  of  dedication  was  adopted,  is  that 
of  Lade  v.  Sheperd,  2  Strange,  1004,  which  was  decided  at  Hilary  term, 
eighth  year  of  the  reign  of  George  II.,  in  the  year  1735,  now  more  than 
a  hundred  years  ago.  In  that  case,  a  dedication  to  the  public  of  a  road 
or  highway  was  sustained  upon  mere  user ;  and  that  was  done  at  the 
first  promulgation  of  the  doctrine.  Having  thus  deduced  the  progress 
of  the  English  law  to  the  adoption  of  the  principle  of  dedication,  and 
that  too  at  a  period  which  makes  it  obligatory  upon  our  courts,  and 
which  also  constitutes  it  a  part  of  the  common  law  of  our  State,  it  is 
necessary  to  advert  for  a  moment  to  the  situation  of  the  law  as  pecu- 
liarly applicable  to  our  own  country. 

When  our  forefathers  settled  this  land,  they  brought  with  them  the 
common  law  as  it  existed  in  England,  and  such  parts  of  the  statute  law 
of  that  nation  as  were  applicable  to  the  situation  and  circumstances 
of  the  colonies ;  which  common  law,  together  with  the  decisions  of  the 
English  common  law  courts,  including  among  them  that  referred  to  in 
2  Strange,  1004,  at  the  adoption  of  our  constitution  in  1776,  became 
the  common  law  for  our  government  and  direction  except  so  far  as  the 
same  was  inconsistent  with  that  instrument,  or  was  abrogated  by  statute; 
and  it  is  not  pretended  that  the  principle  of  dedication  as  laid  down  by 
that  decision  comes  within  that  exception.  I  shall,  therefore,  assume 
that  the  principle  in  question  formed  a  part  of  our  common  law  at  the 
very  earliest  period  of  our  national  existence,  now  more  than  sixty 
years  past ;  and  that  the  subsequent  decisions  of  our  courts  were  merely 
in  affirmance  and  in  extension  of  that  principle,  and  did  not  give  it  its 
vitality  or  existence.  It  was  admitted,  however,  on  the  argument,  that 
the  third  side  of  the  triangle  of  the  English  law,  the  Law  of  Customs, 
was  never  brought  to  this  country;  and  that  there  is  no  such  thing  in 
this  State  as  a  custom  by  prescription,  for  an  interest  or  profit  in  the 
soil  of  another ;  which,  indeed,  is  the  legal  proposition  decided  by  the 
supreme  court  in  the  case  of  Gortelyou  v.  Van  Brundt,  2  Johns.  R.  357, 
and  is  the  extent  of  the  law  as  decided  by  that  case.     This  being  the 
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fact,  and  the  progress  of  the  English  law  being  had  in  consideration, 
together  with  the  peculiar  principles  which  apply  to  those  customs  by 
prescription,  and  the  fact  that  they  never  were  extended  to  the  public, 
it  is  very  difficult  for  me  to  see  or  realize  in  any  manner  the  force  or 
analogy  of  those  principles  to  the  subject  now  under  consideration. 

As  the  law  now  exists  in  this  State,  and  as  it  has  in  substance  existed 
ever  since  the  formation  of  our  constitution,  the  only  way  that  an 
individual  can  acquire  a  right  in  real  estate  is,  by  grant,  or  by  an 
adverse  possession  of  twenty  years  under  a  claim  of  title,  in  which  case 
the  law  prescribes  a  grant ;  and  as  to  the  public,  the  only  way  in  which 
they  can  at  the  common  law  acquire  an  easement  in  the  lands  of  another 
is,  by  dedication.  It  is  true  the  owner  of  land,  having  an  undoubted 
right  to  give  the  public  an  easement  in  it,  may  do  so,  if  he  chooses,  by 
deed;  and  there  being  no  grantee  to  take  by  indenture,  it  may  be  by 
deed  poll;  but  that  is  not  the  usual  way  of  proceeding.  The  acts  con- 
stituting the  dedication  are  almost  universally,  if  not  entirely,  in  pais. 

It  then  becomes  requisite  to  ascertain  what  is  a  dedication,  and  what 
the  evidence  of  it ;  and  then  to  what  subjects  has  this  doctrine  been 
applied,  in  order  to  see  if  the  matter  in  question  is  the  subject  of  dedi- 
cation, and  whether  the  proof  given  and  offered  is  that  usually  adduced 
to  sustain  such  an  act  in  favor  of  the  public.  What  is  a  dedication  ? 
It  is  an  act  by  which  the  owner  of  a  fee  gives  to  the  public  an  easement 
in  his  land  :  and  a  parol  dedication  is  good,  and  is  generally  the  only 
one  made :  and  although  there  is  no  grantee  to  take  it,  it  vests  in  the 
public,  and  is  different  from  ordinary  grants,  and  is  to  be  construed 
upon  principles  to  meet  the  nature  of  the  case.  6  Wendell,  656.  3 
Verm.  R.  526.  17  Serg.  &  Rawle,  93.  3  Verm.  R.  533.  6  id.  364. 
6  Peters,  435.  There  is  no  particular  form  or  ceremony  necessary  in 
such  dedication  of  the  use  to  the  public.  6  Peters,  435.  "  The  simple 
act  of  throwing  open  the  property  to  the  public  use,  without  more,  is 
sufficient  to  create  this  right,  and  no  other  formalities  are  essential ;  the 
case  is  therefore  anomalous,  and  general  utility  is  the  principle  which 
sanctions  this  mode  of  conveyance ;  and  whatever  may  be  the  owner's 
real  intention,  if  his  conduct  is  at  variance  with  his  purpose,  he  cannot 
after^vards  contest  the  right  of  the  public,  who  perhaps  have  embarked 
in  projects  and  formed  expectations,  upon  the  strength  of  the  appear- 
ances he  held  out  to  them,  which  it  would  be  ruinous  to  disappoint." 
Hamm.  N.  P.  193,  4  Am.  ed.  of  1823.    To  apply  the  principle  thus 
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laid  down  to  the  present  case,  is  a  matter  of  no  difficulty.  The  ancestor 
of  the  defendant  in  error  throws  open  this  landing  to  the  public  more 
than  twenty  years  ago,  and  his  descendant  suffers  it  to  remain  open ; 
and  not  only  so,  but  as  if  to  put  the  matter  beyond  a  doubt  that  he 
intended  it  to  be  a  dedication  to  the  public  use,  puts  up  a  fence  between 
the  land  he  immediately  occupies  and  this  landing,  thus  marking  out 
its  extent;  and  he  not  only  does  that,  but  having  planted  some  trees 
upon  it  which  afforded  shade  to  those  who  resorted  there,  in  order  to 
protect  those  trees  from  injury,  he  puts  a  fence  immediately  around 
them,  thereby  showing  that  he  intended  that  the  other  part  forming 
nine-tenths  of  the  landing  was  still  to  remain  open,  and  to  be  used  by 
the  community  at  large,  with  their  horses  and  teams,  and  that  to  such 
an  extent,  that  those  trees  would  be  destroyed  unless  specially  protected ; 
and  to  show  that  this  was  his  view,  he  kept  that  fence  around  them  only 
until  they  had  grown  beyond  the  reach  of  the  cattle;  and  having  held 
out  these  appearances  to  the  public,  they  having  bought  and  sold  their 
farms  with  a  reference  to  the  convenience  thus  afforded  for  bringing 
that  necessary  article,  manure,  from  a  distance  by  water,  to  within  a 
short  ride  of  their  land,  and  thus  enabling  them  at  a  reasonable  expense 
to  cultivate  the  same,  and  the  public  having  for  forty  years  unloaded 
their  manure  at  this  landing  from  sloops,  under  the  eye  of  this  owner, 
he  living  within  a  few  yards  of  the  landing,  and  that  without  any  inti- 
mation on  his  part  that  they  were  using  it  under  a  license  from  him. 
Whatever  therefore  may  have  been  his  real  intention,  or  that  of  his 
ancestor  they  having  kept  it  to  themselves,  and  their  conduct  having 
been  at  variance  with  what  is  now  claimed  was  their  purpose,  he  cannot 
now  contest  the  right  of  the  public.  For  this  reason,  the  circuit  judge 
was  in  error  when  he  told  the  jury,  on  the  first  trial  of  the  issue,  that 
they  should  be  satisfied  that  the  owner  knew  of  such  claim  on  the  part 
of  the  public.  Under  a  state  of  facts  as  exist  here,  it  is  an  inference 
of  law  that  the  owner  did  not  know  of  such  claim ;  and  he  can  only 
rebut  it,  by  showing  affirmatively  that  he  had  done  some  act  to  inform 
the  public  that  they  had  enjoyed  such  right  only  by  his  license,  or  that 
they  had  but  a  partial  dedication  of  the  landing :  and  this  is  clearly 
shown  to  be  the  rule  by  the  English  cases  cited  on  the  part  of  the 
defendant  in  error  in  1  Campb.  263,  note,  and  7  Barn.  &  Cress.  243. 
The  rule  laid  down  by  the  circuit  judge  only  applies  to  cases  where  the 
owner  of  the  fee  is  not  in  the  vicinity  of  the  easement  thus  claimed  and 
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used,  and  for  that  cause  cannot  be  personally  cognizant  of  the  manner  of 
the  user  on  the  part  of  the  public,  as  appears  from  the  case  of  8  Pick. 
504 ;  and  there  is  good  sound  reason  for  this  distinction  apparent  to  the 
mind  of  every  man.  But  in  the  case  of  a  personal  cognizance  of  this 
continued  user  on  the  part  of  the  public  for  the  long  period  of  time  for 
which  this  has  existed,  if  the  owner  claims  in  opposition  to  the  legal 
principle  deducible  from  it,  he  should  be  held  to  show  what  he  had 
done  to  limit  and  abridge  the  right  of  the  public;  and  it  is  much  easier 
for  him,  an  individual,  to  show  how  the  fact  is,  than  for  the  public  to 
do  so — in  the  preservation  of  whose  rights,  no  single  person  feels  any 
particular  interest. 

In  this  class  of  cases,  there  may  be  instances,  contrary  to  the  general 
rule,  where  the  fee  may  remain  in  abeyance  until  there  -is  a  grantee 
capable  of  taking,  as  where  the  object  and  purpose  of  the  appropriation 
look  to  a  future  grantee  in  whom  the  fee  is  to  vest.  But  the  validity 
of  the  dedication  does  not  depend  upon  this;  it  will  preclude  the  party 
making  the  appropriation  from  reasserting  any  right  over  the  land,  at 
all  events,  so  long  as  it  remains  in  public  use,  although  there  may  never 
arise  any  grantee  capable  of  taking  the  fee.  6  Peters,  435.  2  id.  566. 
9  Cranch,  292. 

The  right  of  the  public  in  such  cases  does  not  depend  upon  a  twenty 
years'  possession ;  the  question  is,  whether  the  subject  of  the  dedication 
has  been  used  by  the  public  as  such,  with  the  assent  of  the  owner  of  the 
soil,  and  not  whether  such  use  has  been  for  a  length  of  time,  which 
would  give  the  right  by  force  of  possession ;  nor  whether  a  grant  might 
be  presumed.  It  is  implied  that  the  fee  remains  in  the  owner  of  the 
soil,  but  that  it  became  dedicated  to  the  public  use  by  his  permission 
to  have  it  so  used  ;  and  such  use  should  be  for  such  a  length  of  time, 
that  the  public  accommodation  and  private  rights  might  be  materially 
affected  by  an  interruption  of  the  enjoyment,  3  Birig.  447;  6  Peters, 
435;  and  it  may,  if  the  act  of  dedication  be  unequivocal,  take  place 
immediately.     5  Taunton,  126. 

All  dedications  to  the  public  are  for  such  use  as  the  public  have 
occasion  for;  and  they  must  be  considered  with  reference  to  the  use  for 
which  they  are  made.  Streets  in  a  town  or  city  may  require  a  more 
enlarged  right  over  the  use  of  the  land,  in  order  to  carry  into  effect  the 
purposes  intended,  than  may  be  necessary  in  an  appropriation  for  a 
highway  in  the  country.     But  the  principle,  so  far  as  it  respects  the 
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right  of  the  original  owner  to  disturb  the  use,  must  rest  on  the  same 
ground  in  both  cases,  and  applied  equally  to  the  dedication  to  the 
common  in  Cincinnati  as  to  streets.  2  Strange,  1004.  6  Peters,  435. 
After  such  dedication  to  the  use  of  the  public,  and  the  subject  is  enjoyed 
as  such,  and  private  individuals  have  acquired  rights  with  reference 
to  it,  the  law  considers  it  in  the  nature  of  an  estoppel  in  pais,  which 
precludes  the  original  owner  from  revoking  such  dedication.  Such 
revocation  would  be  a  violation  of  good  faith  to  the  public,  and  to 
those  who  have  acquired  private  property  with  a  view  to  the  enjoyment 
of  the  use  thus  publicly  given.  6  Peters,  435.  And  to  establish  a 
different  doctrine  would  not  only  be  prejudicial  to  the  public,  but  pro- 
duce disappointment  and  ruin  to  individuals.  2  Verm.  E.  480.  And 
in  concluding  this  description  of  a  dedication,  I  would  observe  that  the 
supreme  court  of  the  United  States,  in  9  Cranch,  292,  declares  that  this 
doctrine  of  dedication  is  not  a  novel  doctrine  in  the  common  law,  and 
well  they  might  do  so,  if  the  sanction  of  more  than  a  century  is  suiH- 
cient  to  remove  the  stain  of  novelty  from  a  legal  proposition ;  but  tlie 
near  approach  and  tendency  of  the  English  courts  to  this  just  and 
equitable  principle  may  be  traced  to  even  a  much  earlier  period ;  and, 
in  my  judgment,  may  be  found  in  the  reasonings  and  principles  of  those 
tribunals,  when  they  laid  down  the  law  to  be,  that  although  the  public 
could  not  prescribe  for  a  custom,  nor  prescribe  for  an  easement,  yet  they 
might  claim  a  custom  for  an  easement — that  is,  they  might  show,  that 
from  time  out  of  mind  the  public  had  enjoyed  the  use  of  the  right  or 
easement,  the  subject  of  controversy  and  they  would  protect  them  in 
its  enjoyment,  although  they  could  not  show  an  actual  grant. 

There  is  no  principle  in  the  civil  law  strictly  analogous  to  that  of 
dedication  at  the  common  law.  The  servitudes  of  the  civil  law  are 
rights  which  one  person  has  in  the  land  or  building  of  another,  by 
which  the  owner  is  limited  in  the  use  of  his  property,  and  obliged 
either  to  suffer,  or  not  to  do  something  in  his  own  land  or  building,  for 
the  benefit  of  another  person  who  has  a  claim  upon  it.  This  doctrine 
of  servitudes  does  not  apply  to  the  public,  the  reason  for  which  will  be 
seen  in  other  principles  of  the  civil  law.  In  that  law  the  soil  belongs 
to  the  public  or  nation ;  but  nevertheless  every  one  is  master  of  his 
own  property,  and  may  enjoy  his  right  of  occupation  and  use  in  it, 
which  led  to  a  distinction  between  what  is  called  the  dominium  eminens, 
and  the  dominium  vulgare.    By  the  latter  was  meant  the  right  which 
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individuals  enjoyed  by  the  permission  of  the  State,  in  property,  and  by 
the  dominium  eminens,  that  right  and  interest  therein  which  the  public 
still  reserved  to  itself,  and  by  virtue  of  which  the  State  could  moderate, 
restrain)  set  bounds  to,  or  direct  individuals  in  the  enjoyment  of  their 
property  in  such  manner  as  should  best  suit  with  the  public  interest. 
The  property  thus  belonging  to  the  State  by  this  dominium,  could  be 
resumed  if  the  public  good  require  it ;  and  that,  not  only  when  the 
safety  of  the  State  was  concerned,  but  even  its  convenience;  the  owner 
being  allowed  the  fair  value  of  the  land  so  taken,  as  otherwise  he  would 
be  required  to  contribute  more  than  his  equal  proportion  to  the  public 
burthens. 

A  similar  principle,  that  all  the  lands  belonged  to  the  crown,  once 
obtained  in  England ;  but  there  it  has  long  since  ceased  to  be  anything 
but  a  legal  fiction ;  and  the  law  proceeds  both  there  and  in  this  country 
upon  the  basis  of  the  individual  disposing  of  his  property  to  the  public, 
and  not  their  taking  it  from  him ;  but  it  is  a  living  and  active  principle 
in  the  civil  law,  and  shows  the  reason  why  the  doctrine  of  dedication 
is  not  to  be  sought  for  in  any  country  governed  by  that  law  in  its  full 
vigor ;  and  also  shows  the  inapplicability  of  the  principles  which  might 
be  cited  from  the  civil  code  for  the  purpose  of  elucidating  the  subject 
now  under  inquiry.  I  do  not  wish  to  be  understood,  however,  as 
advancing  the  principle  that  a  man  might  not  under  the  civil  law  give 
his  property  to  the  public,  for  he  might  do  so ;  and  in  Cooper's  Justinian, 
p.  60,  it  is  laid  down,  that  "any  man  may,  at  his  will,  render  his  own 
place  religious  by  making  it  the  depository  of  a  dead  body;"  and  that 
if  a  dead  body  be  laid  in  a  place  by  the  consent  of  the  owner,  the  place 
becomes  religious,  though  be  afterwards  dissents.  In  that  case  the 
owner  parts  with  all  the  interest  he  has  in  the  land,  and  cannot  resume 
it.  But  what  I  mean  is  there  are  no  easements  at  the  civil  law  in  the 
public,  because  the  necessity  for  them  does  not  exist  by  reason  of  the 
law  itself.  Thus  disposing  of  the  first  branch  of  the  inquiry.  What 
is  a  dedication?  I  now  come  to  examine  the  second  division  of  the 
question.  What  is  the  evidence  of  such  dedication  ? 

In  the  case  of  Denning  v.  Roome,  6  Wendell,  656,  the  supreme  court 
of  this  State  intimate  that  there  has  been  a  great  diversity  of  opinion 
among  the  English  judges  on  the  subject  of  dedication,  and  that  what 
facts  shall  amount  to  a  dedication  is  still  a  matter  of  dispute  among 
them,  and  then  proceed  to  state  that  Chambee,  Justice,  in  5  Taunt. 
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137,  thought  time  was  not  necessary  to  make  a  dedication ;  and  Lord 
Kenyon  held  that  a  period  short  of  twenty  years,  eight  or  even  six 
years  of  general  use  would  be  evidence  of  a  dedication  ;  and  they  con- 
clude by  remarking  that  other  judges  have  regarded  a  much  long'er  use 
essential  to  make  out  the  right  in  the  public.  I  think,  however,  when 
we  come  to  examine  critically  the  decisions  as  to  what  shall  be  the 
evidence  of  a  dedication  to  the  public  use,  both  in  England  and  in  this 
country  we  shall  find  an  extraordinary  unanimity  among  the  judges  of 
all  those  courts  upon  that  point;  and  that  iLser  alone  has  been  held  the 
evidence  of  such  a  dedication  to  the  public.  And  in  truth  what  other 
possible  evidence  could  be  given  I  cannot  conceive,  unless  a  deed  poll 
or  grant  is  shown  which  all  the  courts  hold  to  be  unnecessary. 

An  uninterrupted  user  of  land  for  20  years,  under  claim  of  right  as 
between  individuals,  the  law  presumes  to  be  evidence  of  a  grant;  and 
as  between  the  owner  of  the  fee  and  the  public,  a  like  uninterrupted 
use  for  that  or  even  a  less  period,  the  law  presumes  and  holds  the 
evidence  of  a  dedication.  Then  what  is  the  claim  of  right  on  the  part 
of  the  public?  for  the  courts  cannot  be  intended  to  hold  the  absurdity 
that  every  man  uses  the  land,  or  who  rides  over  an  open  highway, 
should  declare  that  he  does  it  claiming  a  right  in  the  public.  It  is 
held  in  the  opinion  of  the  supreme  court  in  the  present  case,  as  an 
admitted  principle  of  law,  that  a  street,  highway  or  public  passage  may 
be  derived  from  a  dedication,  to  be  shown  by  the  express  assent  of  the 
owner,  or  inferred  from  an  adverse  user  of  20  years.  We  have  seen 
that  a  user  of  20  years  is  not  requisite  to  establish  a  dedication  to  the 
public  use  of  a  street  or  highway,  and  that  six  or  eight  years,  under  the 
circumstances  of  the  case,  is  sufficient  for  that  purpose ;  and  I  shall,  I 
think,  conclusively  show  that  the  same  principles  which  apply  to  the 
dedication  of  streets  and  highways,  apply  with  equal  force  to  all  other 
dedications  of  property  or  easements  to  the  public.  We  all  know  that 
in  the  acquisition  of  the  public  right  to  a  street  or  highway  thus  thrown 
open  or  left  open  by  the  owner,  there  is  no  actual  claim  of  right  on  the 
part  of  the  public,  but  each  man  passes  over  it  without  troubling  him- 
self about  who  is  the  owner  of  the  fee.  Nine  out  of  ten  know  nothing 
about  him,  or  about  the  circumstances  under  which  they  obtained  the 
right  of  travelling  the  same  without  being  trespassers.  It  is  therefore 
of  necessity  brought  down  to  the  mere  user,  which  is  in  fact  the  sole  and 
only  evidence  which  can  be  offered  on  the  part  of  the  public,  in  order 


96  Post  v.  Peaesall. 

to  establish  their  right  in  the  street,  highway,  public  square,  or  public 
landing,  in  connection  with  the  fact  that  the  same  had  been  open  to 
the  use  of  the  public  with  the  knowledge  of  the  owner  of  the  fee,  and 
without  any  dissent  having  been  expressed  on  his  part. 

After  these  general  remarks,  I  shall  proceed  to  the  examination  of 
the  principles  as  settled  by  the  adjudged  cases  on  this  branch  of  the 
inquiry — what  is  the  evidence  of  a  dedication  ? 

In  Shaw  v.  Crawford,  10  Johns.  E..  237,  it  was  held  by  the  supreme 
court  of  this  State,  that  a  stream,  although  the  fee  of  it  belonged  to  the 
owners  of  the  adjoining  banks,  and  was  private  property,  having  been 
used  by  the  public  for  the  purpose  of  rafting  down  boards  and  timber 
for  a  length  of  time,  had  become  a  public  highway,  and  any  obstruction 
of  it  was  a  nuisance.  And  the  court  held  that  such  usage  would  of  itself 
grow  into  a  public  right,  and  especially  where  the  public  interest  or 
public  convenience  are  essentially  promoted ;  and  in  support  of  this 
principle  the  court  cite  the  cases  of  1  Camp.  260,  463,  and  6  East,  208. 
The  act  of  throwing  open  the  property  to  the  public  use  without  any 
other  formality,  is  sufficient  to  establish  the  fact  of  dedication  to  the 
public.  3  Verm.  R.  526.  This  was  the  case  of  the  public  square  or 
college  green  at  Burlington.  The  counsel  for  the  defendant  in  error 
insisted  upon  the  argument  here,  that  the  dedication  of  land  for  streets 
and  highways  depends  upon  different  principles  from  that  of  the  dedi- 
cation of  other  property  ;  the  acts  being  in  the  case  of  streets  or  high- 
ways open  and  known  to  the  public ;  and  the  supreme  court,  in  their 
opinion  in  the  cause,  seem  to  favor  that  position.  I  can  find  no 
authority  for  such  position,  and  I  believe  such  a  distinction  does  not 
exist  in  the  adjudged  cases.  In  the  case  of  the  Rugby  Charity,  11 
East,  375,  the  same  principle  was  applied  in  England  to  the  dedication 
of  a  street,  as  had  been  applied  in  Vermont  to  the  college  green  or 
public  square,  viz  :  that  the  fact  of  the  dedication  was  to  be  presumed 
fi'om  the  user. 

It  is  further  urged  by  the  counsel,  that  there  must  be  an  unequivocal 
act  on  the  part  of  the  owner  to  warrant  a  dedication,  and  that  such 
act  is  manifested  in  throwing  open  a  street,  highway  or  public  square, 
and  the  inference  is  sought  to  be  drawn  that  therefore  the  principle  is 
not  aijplicable  to  this  landing.  I  grant  that  such  is  the  law  in  relation 
to  dedications ;  but  I  cannot  see  how  that  act  is  more  manifest  in  the 
case  of  a  street,  highway  or  public  square,  than  it  is  by  doing  precisely 
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the  same  act  in  the  case  of  the  landing — as  in  this  case  by  throwing  it 
out  to  the  public  use  and  by  marking  the  bounds  between  it  and  other 
property  by  a  permanent  fence,  and  permitting  that  user  for  a  great 
number  of  years,  under  the  eye  and  immediate  inspection  of  the  owner. 
We  suppose  we  see  some  distinction  from  the  fact  that  most  of  us 
never  before  heard  of  a  public  landing,  and  can  now  scarcely  realize 
what  it  is — and  not  having  been  in  the  habit  of  thinking  of  it  in  con- 
nection with  that  principle,  we  fancy,  and  it  is  fancy  merely,  that  the 
same  proof  applied  to  it  is  an  entirely  different  thing  than  when  applied 
to  streets,  highways  or  public  squares,  about  which  we  have  before 
heard.     So  much  are  we  the  creatures  of  habit. 

The  supreme  court  of  the  United  States  in  the  cases  of  the  (^.ty  of 
Cincinnati  v.  White's  Lessees,  6  Peters,  435,  expressly  hold  that  the 
doctrine  of  the  law  applicable  to  the  dedication  of  highways  must 
apply  with  equal  force  and  in  all  its  parts  to  all  dedications  of  land  to 
public  uses.  And  that  it  was  so  applied  by  that  court  to  the  reserva- 
tion of  a  spring  of  water  for  the  public  use,  in  the  case  of  McConnell 
V.  The  Trustees  of  Lexington,  12  Wheat.  582.  In  the  same  case  the 
court,  after  examining  the  case  of  Jarvis  v.  Dean,  3  Bing.,  say  in 
respect  to  those  dedications :  All  that  is  required  is  the  assent  of  the 
owner  of  the  land,  and  the  fact  of  its  being  used  for  the  public  purposes 
intended  by  the  appropriation ;  that  this  was  the  doctrine  in  the  case  of 
Jarvis  v.  Dean,  with  respect  to  a  street,  and  the  same  rule  must  apply 
to  all  public  dedications ;  and  that  from  the  mere  use  of  the  land  as 
public  land  thus  appropriated,  the  assent  of  the  owner  may  be  pre- 
sumed. Although  I, contend,  in  accordance  with  the  principles  of  the 
foregoing  decisions,  that  long  continued  user  is  evidence  of  such  right 
in  the  public  by  dedication,  yet  I  admit  it  is  evidence  merely ;  and  that 
the  circumstances  of  the  user  are  to  be  considered,  and  the  more  espe- 
cially whether  the  intention  of  the  owner  to  dedicate  to  a  general  public 
use  is  found.  6  Verm.  K.  364.  7  Barn.  &  Cress.  243.  But  it  is  still 
not  in  the  absence  of  all  proof  on  the  part  of  the  owner,  to  be  presumed 
that  the  public,  where  they  have  for  many  years  used  the  land  for  the 
same  purposes  for  which  they  now  claim  to  use  it,  and  have  done  so 
with  the  knowledge,  and  in  fact  under  the  eye  of  the  owner  and  with- 
out any  let  or  hindrance  from  him,  had  so  enjoyed  such  use  under  a 
mere  license  from  the  owner ;  nor  is  it  to  be  presumed  under  such  a 
state  of  facts  that  they  have  in  it  any  thing  short  of  a  full  and  perfect 
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easement.  Where  the  owner  throws  open  a  piece  of  land  and  does  not 
mark  by  any  visible  distinction  that  he  means  to  preserve  all  his  rights 
over  it,  nor  exclude  persons  from  using  it  by  positive  prohibition,  he 
shall  be  presumed  to  have  dedicated  it  to  the  public;  and  from  the  very 
nature  of  the  case,  the  affirmative  lies  upon  him,  to  establish  the  fact 
of  a  mere  license,  or  that  it  was  used  against  his  assent — for  his  assent 
will  be  presumed  until  the  contrary  is  shown.  1  Camp.  262.  6  Peters, 
435.  And  thus  we  find  that  in  the  first  case  reported  in  Strange, 
decided  in  1735,  and  in  the  last  important  cases  decided  by  the  supreme 
court  of  the  United  States,  the  same  doctrine  is  substantially  held,  that 
user  is  the  evidence  of  the  dedication ;  and  no  evil  has  arisen  from  its 
application  for  more  than  a  century. 

This  brings  me  to  the  consideration  of  the  last  branch  of  this  general 
inquiry,  to  what  subjects  have  this  doctrine  of  dedication  been  applied  ? 
This  part  of  the  subject  becomes  the  more  necessary  from  the  fact  that 
the  supreme  court,  in  their  opinion  on  this  matter,  appear  to  have 
entertained  the  idea  that  the  principle  of  dedication  has  been  limited, 
in  the  words  of  the  opinion,  to  "  lands  for  charitable  and  religious  pur- 
poses, public  ways  and  squares,  commons  and  parks,  and  other  ease- 
ments in  the  nature  of  ways."  In  a  common  sense  view  of  the  case  it 
would  seem  that  a  public  landing  was  more  in  the  nature  of  a  way  than 
a  park,  or  a  court  house  square.  But  to  the  examination  of  the  propo- 
sition. The  supreme  court  of  the  United  States,  in  deciding  the  case 
of  the  City  of  dncinnaii  v.  White's  Lessees,  6  Peters,  435,  hold  the 
following  doctrine  :  "  It  is  admitted  that  dedications  of  land  for  chari- 
table and  religious  purposes  and  for  public  highways  are  valid ;  and 
the  principle,  if  well  founded  in  the  law,  must  have  had  a  general  appli- 
cation to  all  appropriations  and  dedications  for  public  use ;  and  that  the 
doctrine  of  law  as  applicable  to  highways  must  apply  with  equal  force 
and  in  all  its  parts  to  all  dedications  of  land  for  public  uses."  Plots 
of  land  have  been  set  apart  for  the  interment  of  the  dead,  and  have 
been  used  for  that  purpose  with  the  assent  of  the  owner;  and  they  have 
been  hallowed  by  the  use.  The  right  of  the  owner  to  reclaim  them 
has  been  denied.  6  Verm.  E.  364.  2  Peters,  566.  This  principle  is 
equally  applicable  to  a  dedication  of  lands  in  a  city  or  village  to  be  used 
as  an  open  square  or  a  public  walk.  4  Paige,  513.  And  in  Sullivan's 
history  of  land  titles,  under  the  class  of  public  immunities — the  sub- 
jects of  dedication  the  author  has  enumerated  burying  places,  training 
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grounds  and  common  landing  places.  In  England  the  doctrine  has 
been  applied,  in  addition  to  highways  and  roads,  to  the  right  of  towing 
over  private  property  upon  the  banks  of  the  river.  3  T.  E..  253.  And 
to  a  public  quay  in  the  city  of  London,  for  the  landing  of  goods,  and 
which  the  court  likens  to  a  way.  8  id.  608.  So  a  right  to  a  watering 
place  in  the  inhabitants  of  Southwark  is  sustained  in  Co.  Litt.  56,  a. 
In  our  own  country :  in  the  State  of  Maine,  its  applicability  to  public 
landings  is  recognized,  1  Greenl.  Ill,  and  also  to  church  lands.  Id.  271. 
In  the  State  of  Massachusetts  it  has  also  been  applied  to  a  public  land- 
ing. 8  Pick.  504.  In  the  State  of  Connecticut  it  has  been  applied  to 
land  used  for  the  purpose  of  fishing.  5  Conn.  R.  311.  In  the  State  of 
Vermont  it  is  applied  to  the  public  square  in  the  village  of  St.  Albans, 
2  Verm.  R.  480;  to  the  court  house  square  at  Burlington,  3  id.  521 ;  to 
the  college  green  or  square  in  Burlington,  3  id.  530 ;  and  to  the  court 
house  square  in  Windsor,  6  id.  355.  In  the  State  of  New  York  the 
supreme  court  have  applied  the  same  principle  to  a  stream  of  water 
acknowledged  to  be  private  property.  10  Johns.  R.  237.  By  the  court 
of  chancery  it  has  been  applied  to  the  public  square  at  Watertown, 
4  Paige,  513,  and  also  to  land  set  apart  to  pious  uses.  3  id.  296.  In 
Pennsylvania  the  same  principle  has  been  applied  to  a  bequest  to  a 
church  to  furnish  bread  for  the  poor.  17  Serg.  &  Rawle,  88.  And  in 
the  supreme  court  of  the  United  States  that  principle  has  been  extended 
to  a  public  spring  of  water  at  Lexington,  12  Wheat.  582;  to  a  burying 
ground ;  2  Peters,  566 ;  to  the  public  common  or  wharf  in  the  city  of 
Cincinnati,  6  id.  435 ;  to  glebe  land,  9  Cranch,  292 ;  and  to  property 
for  charitable  purposes  for  the  benefit  of  sailors,  3  Peters,  99.  And 
thus  it  would  seem  that  there  is  little  or  nothing,  the  use  of  which  can 
be  of  any  value  to  the  public,  but  has  become  by  legal  decisions,  either 
in  England  or  in  some  of  the  States  of  this  confederacy,  the  subject 
matter  of  dedication ;  and  that  to  an  extent  that  it  is  now  almost  im- 
possible to  discover  any  such  right  or  interest  to  which  that  principle 
has  not  been  or  cannot  be  applied,  in  its  fair  and  legitimate  use  and 
application. 

After  stating  pretty  much  all  the  cases  cited  on  this  argument,  and 
after  adverting  to  the  doctrine  as  laid  down  in  Hammond's  Nisi  Prius, 
from  which  a  long  and  important  extract  is  made,  and  after  mentioning 
the  case  of  BuU  v.  Herbert,  3  T.  R.  253,  which  holds  that  although  the 
banks  of  rivers  and  of  the  sea  are  private  property,  yet  the  public 
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might  by  general  usage  acquire  the  right  of  towing  over  the  same,  the 
supreme  court  in  their  opinion  in  this  case  say  that  they  still  want  a 
case  of  customary  exclusive  occupation  by  the  public.  I  must  confess, 
although  I  have  given  this  matter  much  thought,  I  do  not  understand 
how  there  can  be  a  case  of  customary  exclusive  occupation  in  the  public. 
If  I  understand  this  cause — there  is  no  such  right  set  up  here — the 
public  claim  the  right  of  landing  for  the  purposes  that  they  have  used 
it  for  more  than  twenty  years  past ;  the  presumption  therefore  is,  that 
the  dedication  was  for  that  purpose — and  surely  the  courts  will  not 
interfere  and  prevent  parties  making  such  bargains  as  they  see  fit, 
provided  there  be  nothing  immoral  or  illegal  in  their  contracts.  The 
public  urge  this  claim  for  the  same  purpose  and  length  of  time,  which 
if  set  up  by  an  individual  instead  of  the  public,  the  courts  would  have 
been  obliged  in  law  to  have  presumed  a  grant  from  the  owner  in  favor 
of  such  right.  The  right  here  claimed  is  to  land  and  deposit  goods, 
manure,  &c.,  until  they  can  be  conveniently  taken  away.  It  is  no 
answer  to  this  or  any  other  legal  claim  thus  set  up,  that  it  may  be 
abused — that  the  property  may  be  kept  there  to  the  injury  of  others, 
and  thus  prevent  them  from  enjoying  their  right  in  the  easement.  The 
reply  is  at  hand — it  has  been  used  in  the  manner  now  claimed  for  more 
than  twenty  years  past — and  the  inhabitants  of  the  island  who  are  more 
particularly  interested  in  the  preservation  of  this  public  immunity,  have 
never  complained  that  their  rights  have  been  infringed.  It  is  extrava- 
gant and  not  warranted  by  any  of  the  facts  of  the  case  before  us,  to  sup- 
pose that  it  is  intended  to  deposit  and  keep  manure  there  perpetually. 
The  claimants  are  farmers,  and  the  manure  would  be  worth  much  more 
upon  their  farms  than  it  would  be  to  leave  it  upon  this  landing.  This 
objection  should  have  no  weight,  for  the  further  right  that  this  ease- 
ment is  subject  to  the  control  of  the  public  officers  in  the  part  of  the 
country  in  which  it  is  situated,  who  are  bound  to  see  that  it  is  so  used 
as  may  be  most  conducive  to  the  public  interest  and  advantage. 

Having  thus  shown  what  a  dedication  is — what  is  the  evidence  to 
support  it — and  the  numerous  instances  in  which  the  doctrine  has  been 
applied  to  other  subjects  than  those  in  the  nature  of  ways — the  question 
recurs,  can  the  subject  here  claimed  be  dedicated  to  the  public  as  an 
easement  ?  which  is  the  only  remaining  question  to  be  considered ;  for 
if  it  can,  I  have  already  shown  that  the  evidence  adduced  was  sufficient 
to  establish  it. 
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In  the  application  of  these  legal  principles  to  the  subject  matter  of 
Biis  controversy,  one  of  the  most  serious  difficulties  with  the  supreme 
court  appears  to  have  been  to  ascertain  what  the  terms  "public  landings 
and  watering  places,"  in  the  act  for  regulating  highways  upon  Long 
Island,  meant ;  to  what  it  refers ;  and  how  it  is  understood  in  practice 
in  the  counties  upon  that  island ;  as  is  expressly  stated  in  the  case  of 
The  Commissioners  of  Highways  of  North  Hempstead  v.  The  Judges  of 
Queens  county,  17  Wend.  11;  where  it  is  said,  "there  may  be  some 
difficulty  in  fixing  by.  judicial  construction,  in  the  absence  of  all  evi- 
dence on  the  subject,  an  appropriate  meaning.  That  it  is  a  power, 
which,  no  doubt,  was  originally  conferred  to  remedy  some  particular 
grievances  in  respect  to  the  use  of  these  places,  the  full  and  free  enjoy- 
ment of  which  must  be  a  great  public  convenience,  on  account  of  local 
causes  existing  on  that  island."  The  supreme  court  were  entirely  right 
in  this  view  of  the  matter :  and  the  difficulty  of  understanding  the 
meaning  of  the  term  public  landings,  and  consequently  of  appreciating 
the  great  public  convenience  which  would  result  from  the  full  and  free 
enjoyment  of  the  same,  have  undoubtedly  been  among  the  reasons  which 
prevented  that  court  from  seeing  the  strong  applicability  of  the  prin- 
ciple of  dedication  to  them ;  and  also  from  being  satisfied  with  the  force 
and  extent  of  the  proof  ofiered  to  sustain  that  right  in  the  public.  It 
appears  to  me  that  the  court  in  the  case  above  referred  to,  insensibly 
approached  towards  that  rule ;  for  they  hold  that  the  right  to  use  this 
piece  of  ground,  being  the  same  landing  in  question  here,  must  stand 
upon  the  principles  of  the  common  law,  by  which  they  must  have 
intended  that  the  right  of  the  public  to  it  must  depend  upon  the 
solution  of  the  question  whether  the  landing  has  been  dedicated  to  the 
public  use  by  the  owner.  That  such  landings  have  existed  upon  Long 
Island  from  the  earliest  period,  is  a  matter  of  public  notoriety  in  the 
several  counties-on  that  island ;  and  the  strong  probability  is,  that  they 
were  first  laid  out  pursuant  to  public  authority.  We  find  their  existence 
recognized  in  the  "Act  for  the  better  clearing,  regulating  and  further 
laying  out  public  highways  in  Kings  county.  Queens  county,  Eichmond 
county,  and  Orange  county,"  passed  November  29,  1745,  the  seventh 
section  of  which  act  speaks  of  highways  from  any  town  or  plantation 
to  any  "common  landing  places,"  as  places  then  well  known.  They 
were  also  recognized  at  a  still  earlier  period,  in  the  "Act  for  the  better 
clearing,  regulating  and  further  laying  out  public  highways  in  the 
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couaty  of  Suffolk,"  passed  October  14,  1732 :  the  sixth  section  of 
which  act  speaks  of  highways  leading  from  towns  or  plantations  to 
watering  or  common  landing  places.  These  public  or  common  landing 
places  undoubtedly  were  laid  out  in  each  of  the  counties  upon  that 
island,  both  upon  the  sound  and  upon  the  bays  leading  in  from  the 
ocean ;  for  without  them  the  inhabitants  whose  lands  did  not  border 
upon  the  water,  and  they  composed  and  do  still,  a  very  large  amount 
of  the  population  of  those  counties,  could  have  no  means  of  getting 
off  the  island  with  their  produce,  or  of  returning  to  it  with  their  mer- 
chandise and  other  necessary  articles  without  committing  thousands  of 
trespasses  in  the  course  of  a  year.  It  is  not  a  reasonable  or  legitimate 
course  of  argument,  which  supposes  that  a  community  would,  for  almost 
two  centuries,  continue  in  a  state  of  sufferance  liable  to  be  the  subjects 
of  vindictive  prosecutions  every  time  they  should  differ  with  their 
neighbors  who  owned  the  land  upon  the  water  side;  and  especially  so, 
if  the  supreme  court  are  right  in  the  position  which  they  lay  down  as 
the  law  in  their  opinion,  in  this  case,  that  "  the  landing  of  wagons, 
horses  and  passengers,  on  the  shores  of  a  river,  a  sea,  or  an  ocean,  even 
though  it  be  upon  a  dedicated  or  recorded  highway,  on  the  land  con- 
necting with  the  watery  way,  and  for  the  direct  purpose  of  going  for- 
ward, is  still  a  trespass  on  the  riparian  owner,  unless  we  could  suppose 
such  acts  to  be  performed  without  any  contract  between  the  vessel  and 
the  shore."  Allowing  this  to  be  the  law  and  that  the  public  could  not 
acquire  any  absolute  right  to  such  landing,  I  am  persuaded  "  it  would 
open  a  field  of  litigation  which  no  community  would  endure;"  and 
what  would  be  still  worse  in  a  moral  point  of  view  it  would  convert 
the  hitherto  peaceful  agricultural  community  into  a  band  of  hostile 
litigants,  break  up  the  social  relations  of  families,  and  effectually 
destroy  all  that  good  will  and  brotherly  affection  which  they  have 
hitherto  felt  and  manifested  toward  each  other,  and  uproot  the  harmony 
and  peace  which  have  existed  between  them  for  ages.  I  have  no  ques- 
tion in  my  mind  that  those  landings,  thus  laid  out,  were  originally  made 
matters  of  record ;  for  we  find,  by  the  report  of  the  case  of  Cortelyou 
v.  Van  Brundt,  2  Johns.  E.  357,  that  on  the  trial  of  that  cause  at  the 
circuit,  there  was  given  in  evidence  a  memorandum  of  the  record  of  a 
public  landing  at  the  narrows  in  Kings  county,  upon  that  island,  in  an 
ancient  book,  which  was  produced  by  the  clerk  of  that  county,  and 
proved  by  him  to  be  the  only  existing  record  of  the  roads  in  that 
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county,  which  was  made  part  of  the  defence  in  that  cause,  but  failed 
from  want  of  proof  of  the  location  and  user  of  the  landing.  Another  fact 
may  be  drawn  by  inference  from  this  ancient  record,  which  is,  that  the 
inhabitants  of  that  island,  from  the  earliest  period,  identified  their 
public  landings  with  their  highways,  both  in  their  regulation,  control- 
ling, and,  iu  Kings  county,  recording  the  same  together  in  one  book. 

To  a  person  who  is  in  the  least  conversant  with  the  history,  state 
and  situation  of  that  island  during  the  seven  years  of  the  revolutionary 
war,  it  will  not  be  a  matter  of  surprise  that  no  record  has  been  pro- 
duced to  establish  the  authoritative  laying  out  of  the  landing  in  the 
present  case;  on  the  contrary,  it  is  rather  a  matter  of  surprise  that  a 
single  ancient  record  now  exists,  either  of  a  highway  or  landing  upon 
that  island.  Many  of  the  towns  in  those  counties  lost  part,  and  some 
the  whole  of  their  public  records,  during  that  period  of  war,  disorgani- 
zation and  plunder.  The  town,  now  the  city  of  Brooklyn,  was  among 
the  latter,  and  after  the  close  of  that  contest,  there  was  scarcely  a  scrap 
in  the  shape  of  a  record  to  be  found  which  had  belonged  to  that  place. 
Indeed,  so  entire  was  the  loss,  that  on  the  9th  of  February,  1798,  an 
act  was  passed  by  the  legislature  of  this  State  allowing  such  copies 
and  abstracts  of  the  records  of  Kings  county  as  relate  to  the  town  of 
Brooklyn  to  be  regarded  as  the  records  of  that  town.  This  fact  would 
seem  to  make  it  the  more  necessary  that  the  courts  should  rather  look 
with  a  favorable  eye  upon  the  doctrine  of  dedication,  when  invoked  in 
aid  of  a  district  thus  circumstanced,  and  in  the  preservation  of  rights 
of  which  they  have  been  for  very  many  years  possessed,  without  any 
dissent  shown  on  the  part  of  the  owner  of  the  fee,  than  to  refuse  the 
application  of  the  doctrine  to  a  case  most  clearly  within  both  the  spirit 
and  letter  of  the  rule. 

The  towns  upon  Long  Island  have  been  from  the  time  of  their  first 
settlement,  and  most  of  them  are  now,  the  owners  of  considerable  por- 
tions of  land  known  as  common  or  public  lands,  which  were  formerly 
vested  in  trustees,  and  are  now,  by  virtue  of  an  act  of  the  legislature, 
vested  in  the  towns  themselves.  Some  of  these  lands  so  owned  by  the 
towns  come  down  to  the  water's  edge,  and  on  such  parcels,  it  may  have 
been,  as  is  urged  by  the  counsel  for  the  defendant  in  error,  that  such 
landings  have  been  laid  out  and  called  public  landings ;  and  I  appre- 
hend, if  such  was  the  fact,  and  the  public  at  large  had  used  such  land- 
ings for  the  period  for  which  this  landing  is  proved  to  have  been  used. 
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that  it  would  not  be  in  the  power  of  that  town,  by  selling  the  land  on 
which  the  landing  was  situated  in  connection  with  the  surrounding  and 
contiguous  lands  as  a  farm  to  an  individual,  to  divest  the  public  of  the 
right  which  they  had  thus  acquired  in  it.  Those  rights  belong  to  others 
beside  the  inhabitants  of  that  town,  and  the  circumstances  would  amount 
to  a  dedication  to  the  public  use,  which  could  not  be  resumed  after  such 
an  enjoyment ;  and  the  purchaser  would  take  his  farm  subject  to  that 
easement  in  the  public. 

But  there  is  still  further  evidence  of  the  existence  of  such  easements 
to  be  found  in  the  "Act  to  regulate  highways  in  the  counties  of  Suffolk, 
Queens  and  Eangs,"  passed  April  2,  1813,  which  authorizes  the  com- 
missioners of  highways  in  the  several  towns  to  regulate  highways, 
public  landings  and  watering  places  already  laid  out,  to  lay  out  others, 
and,  if  need  be,  from  time  to  time,  to  take  a  view  of  the  same;  and  if 
they  find,  upon  view,  any  such  public  landings  or  watering  places 
lessened,  obstructed,  or  blocked  up,  to  open  the  same.  The  provisions 
of  this  act  are  full  to  prevent  the  obstruction  of  those  landings ;  thus 
expressly  recognizing  twenty-six  years  ago  the  existence  of  such  public 
landings,  as  having  been  already  previously  laid  out — which  means 
either  a  statutory  or  an  authoritative  laying  out.  As  to  the  former, 
taking  the  evidence  of  the  continued  user  on  the  part  of  the  public  for 
more  than  twenty  years,  as  shown  upon  the  trial,  in  connection  with 
the  circumstance  of  the  loss  of  public  records  in  the  towns  upon  the 
island,  or  even  without  that  additional  circumstance,  it  is  evidence  of 
such  a  statutory  laying  out,  if  such  evidence  can  in  any  such  case  as 
the  present  be  required,  for  even  without  such  statutory  laying  out,  it  is 
good  as  a  dedication.  But  before  the  revolution,  and  at  the  very  early 
period  when  these  landings  were  most  probably  originally  established, 
there  could  be  an  authoritative  laying  out  without  a  statutory  provision 
to  that  effect ;  it  might  have  been  done  by  virtue  of  an  order  of  the 
governor  and  council,  or  it  might  also  have  been  done  under  an  order 
of  the  courts  of  general  sessions,  which  courts,  about  a  century  since, 
exercised  a  supervisory  power  over  all  public  highways  and  other 
public  easements  and  rights,  and  made  orders  for  their  regulation ;  and 
if  they  had  been  laid  out  under  such  an  order,  I  apprehend, it  would  be 
a  legal  act,  and  one  upon  which  the  statute  of  1813  could  have  operated. 
-  The  next  act  of  the  legislature  on  this  subject  was  the  "Act  regulat- 
ing highways  and  bridges   in  the  counties  of  Suffolk,  Qneens  and 
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Kings,"  passed  February  23,  1830;  and  the  second  subdivision  of  the 
first  section  of  this  act  enumerated,  among  the  powers  of  the  commis- 
sioners of  highways,  that  of  regulating  "the  roads,  public  landings,  and 
watering  places  already  laid  out;  and  to  alter  such  of  them  as  they  or 
a  majority  of  them  shall  deem  inconvenient."  This  act  was  prepared 
by  a  convention  held  by  the  three  counties  upon  Long  Island  for  that 
especial  purpose,  in  the  autumn  preceding  its  passage.  The  gentlemen 
who  formed  that  convention,  inhabitants,  and  most  if  not  all  of  them 
freeholders  in  those  counties,  must  be  presumed  to  have  known  what 
they  were  about,  and  what  they  designed  by  the  act  thus  framed  by 
them.  They  undoubtedly  believed  that  there  were  already  a  sufficient 
number  of  these  public  landings  and  watering  places  which  had  been 
legally  laid  out,  or  which  had  become  the  property  of  the  public  by 
dedication,  to  meet  all  the  wants  of  the  community.  And  they  had 
good  and  sufficient  reason  to  believe  so,  after  having  found  the  legisla- 
ture both  of  the  colony  and  State  of  New  York,  gravely  legislating 
upon  that  matter  in  no  less  than  four  separate  and  distinct  instances 
during  the  period  of  a  century,  and  they  would  have  not  been  justified 
in  indulging  for  a  moment  the  idea  that  after  such  events  it  could  not 
be  in  the  power  of  any  court  or  jury  to  question  the  legal  existence  and 
proper  laying  out  of  those  landings.  They  intended  that  no  new  ones 
should  be  laid  out ;  but  they  unquestiopably  believed  that  they  had 
given  sufficient  power  and  authority  to  the  commissioners  of  highways 
to  preserve  and  regulate  those  already  in  existence.  The  power  and 
authority  thus  given  can  apply  only  to  the  landings  in  the  situation  of 
the  present,  and  to  those  laid  out  in  the  manner  before  designated ;  for 
it  is  admitted  that  there  is  no  act  of  the  legislature  now  in  existence 
which  expressly  authorizes  the  laying  out  of  such  landings,  but  the  act 
of  1813.  Unless  this  view  of  the  case  is  adopted,  it  must  be  considered 
either  that  there  is  no  meaning  to  be  applied  to  the  words  public  land- 
ings and  watering  places,  as  here  used,  and  they  must  be  rejected,  (which 
this  court  have  not  the  power  to  do ;)  or  those  terms  must  be  applied 
to  such  landings  laid  out  in  the  manner  before  mentioned,  or  to  those 
laid  out  in  fact,  or  dedicated  by  the  owner;  or  that  the  power  to  lay 
out  public  landings  already  in  use,  is  embraced  in  the  general  power 
to  lay  out  public  highways.  In  the  true  construction  of  this  act,  it 
appears  to  me  of  but  little  moment  that  the  power  to  lay  (put  those 
landings  already  in  existence  is  not  specifically  given  by  the  act  of 
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1830,  for  the  legislature  did  not  intend  by  that  omission,  to  curtail  or 
discharge  any  public  right  which  had  been  acquired  to  those  landings 
by  dedication.  It  is  only  necessary  to  apply  to  this  question  the  just 
and  equitable  rule  laid  down  by  the  supreme  court  in  the  case  of  Shaw 
V.  Crawford,  10  Johns.  E,.  237,  and  the  whole  difficulty  vanishes.  The 
court  there  held,  that  "although  the  Battenkill  be  omitted  in  the  statute 
declaring  certain  rivers  and  streams  public  highways,  this  omission 
cannot  prejudice  or  impair  the  right  which  the  public  may  have 
acquired  by  usage.  The  object  of  the  act  was  not  to  release  any  public 
right,  but  to  ascertain  and  declare  it  in  cases  where  it  otherwise  might 
have  been  doubtful,  or  liable  to  dispute  and  interruption." 

Having  shown  that  public  landings,  eo  nomine,  are  expressly  recog- 
nized as  the  subject  of  a  dedication  to  the  public,  and  the  case  having 
been  clearly  brought  within  the  rules  of  evidence,  as  laid  down  by  the 
adjudged  cases,  for  the  purpose  of  ascertaining  the  fact  of  a  dedication, 
the  result  is  inevitable  that  the  subject  here  claimed  can  be  dedicated  to 
the  public  as  an  easement;  and  that  it  is  no  more  of  an  interest  or  profit 
a  prendre  in  alieno  solo,  than  is  the  easement  which  the  public  acquired 
in  the  public  square  at  Watertown,  or  in  the  court  house  square  at 
Windsor,  or  in  any  other  of  the  numerous  instances  of  easements  which 
I  have  heretofore  adduced. 

The  supreme  court  find  no  difficulty  in  sustaining  the  principle  of 
dedication  as  applicable  to  streets  and  highways,  and  have  been  satisfied 
that  a  dedication  as  to  them  had  been  made  by  the  owner  to  the  public 
from  no  other  circumstance  than  the  continued  user  by  the  community 
at  large.  And  this  they  have  done  undoubtedly  because  it  is  for  the 
benefit  and  advantage  of  the  public  that  it  should  be  so ;  and  also 
because  the  owner  of  a  fee  derives  a  compensation  for  the  easement 
which  he  has  thus  parted  with  to  the  public,  from  the  consequent 
increased  value  of  his  remaining  lands  in  the  vicinity.  In  the  case  of 
Bolt  V.  Stennett,  8  T.  E.  606,  a  quay  in  the  city  of  London,  for  the 
landing  of  goods,  was  held  to  be  dedicated  to  the  public,  but  the 
supreme  court  seem  to  think  that  case  not  applicable  to  an  illustra- 
tion of  the  present  subject,  because  the  public  enjoyed  the  right  upon 
making  a  compensation  to  the  owner.  Is  not  that  the  case  in  all  dedi- 
cations? The  compensation,  as  is  well  established  by  our  law,  need 
not  in  every  instance  be  a  pecuniary  one;  there  may  be  other  good  and 
valuable  considerations  operating  upon  an  individual  to  induce  him  to 
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dedicate  such  an  easement  to  the  public — such  as  the  increased  value 
which  his  surrounding  and  adjoining  property  derives  from  it,  which  is 
a  case  of  very  common  occurrence.  Let  us  see  whether  this  view  of 
the  case  is  not  applicable  to  the  subject  under  consideration.  Pearsall's 
ancestor  is  the  owner  of  the  farm  upon  which  the  landing  is  situated, 
and  is  also  the  owner  of  the  greater  part  of  the  lands  in  its  immediate 
vicinity.  Before  the  dedication  of  this  landing,  there  was  nothing  to 
attract  the  public  in  that  direction.  The  locus  in  quo,  as  urged  by  the 
counsel  upon  this  argument,  is  the  only  convenient  spot  in  that  neigh- 
borhood for  a  dock,  and  consequently  for  a  landing.  Is  it  not,  there- 
fore, reasonable  to  suppose,  that  in  order  to  induce  the  public  to  come 
and  trade  at  that  spot,  his  ancestor  should  have  dedicated  that  landing 
to  the  public?  And  can  any  one  pretend  to  say  that  both  Mr.  Pearsall 
and  his  ancestor  were  not  greatly  benefited  by  the  existence  of  that 
landing,  in  the  increased  value  of  the  adjoining  lands,  and  in  being 
enabled  to  erect  a  store-house  and  other  buildings  there,  and  bringing 
to  them  the  business  and  trade  of  the  surrounding  country?  The  map 
annexed  to  the  case,  which  exhibits  the  location  of  this  landing,  with 
the  store-house  and  other  buildings  in  its  vicinity,  together  with  the 
circumstances  which  appear  throughout  the  case  and  on  the  argument 
show  that  Mr.  Pearsall  has  received  a  full  and  ample  compensation  for 
the  easement  which  had  been  granted  by  his  ancestor  to  the  public.  In 
another  point  of  view,  I  cannot  see  how  the  supreme  court  could  enter- 
tain the  idea  that  the  fact  of  compensation  makes  any  difference  between 
the  case  of  the  present  landing  and  that  of  the  public  quay  in  London. 
The  public  statutes  of  this  State,  in  several  instances,  from  the  year 
1732  to  the  year  1830,  recognize  the  legal  existence  of  such  landings; 
and  as  the  proof  given  by  the  plaintiff  in  error  showed  that  this  had 
been  used  as  such  landing  for  more  than  twenty  years,  and  in  fact  from 
time  immemorial,  the  inference  is  irresistible  that  it  had  been  either  laid 
out  by  the  public  authorities  in  a  legal  manner,  or  had  been  dedicated 
in  an  equally  legal  manner  to  the  public  use  by  the  ancestor  of  Pear- 
sall ;  and  that  the  owner  had  been  paid  a  due  and  proper  compensation 
for  the  easement  which  the  public  had  thus  obtained.  I  suppose  there 
is  no  legal  objection  to  paying  the  whole  of  the  compensation  in  the 
first  instance;  and  that  there  can  be  no  real  difference  between  that 
mode  of  paying,  and  the  giving  so  much  money  for  every  bale  of  goods 
landed  upon  the  quay  or  public  landing. 
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The  objections  urged  to  the  dedication  of  this  landing  also  rest  upon 
the  case  of  Oortdyou  v.  Van  Brundt,  2  Johns.  R.  357,  which  I  have 
before  adverted  to,  and  some  other  cases  which  I  shall  hereafter  notice. 
But  as  the  case  of  Cortelyou  v.  Vmi  Brundt  is  much  relied  upon  as  a 
ruling  and  controlling  decision  in  this  matter,  both  by  the  counsel  for 
the  defendant  in  error  and  also  by  the  supreme  court,  I  shall  here  give 
it  a  more  critical  examination  than  was  before  deerafed  necessary.  It 
was  an  action  of  trespass  quare  clausum  fregii  for  entering  a  close  and 
erecting  a  hut.  The  defendant's  plea  was  not  guilty,  with  notice  that 
he  would  offer  in  evidence  that  the  freeholders  and  inhabitants  of  New 
Utrecht,  and  also  the  citizens  of  this  State,  from  time  immemorial,  used 
the  right  of  fishing  in  the  bay  adjoining  the  close  in  question,  and 
occupied  the  shore  or  beach  adjoining  that  bay  and  that  it  being  the 
proper  time  for  fishing,  he  had  entered  and  erected  a  temporary  hut  on 
the  close  in  question.  The  erection  of  the  hut  was  the  only  trespass 
proved ;  and  the  supreme  court  by  Justice  Thompson,  (the  same  judge 
that  decided  the  celebrated  dedication  case  of  the  City  of  Cincinnati  v. 
White  Lessees,  in  the  Supreme  Court  of  the  United  States,  and  which 
I  have  previously  noticed,)  decided  that  the  facts  did  not  amount  to  a 
justification  of  the  trespass  in  erecting  the  hut ;  that  a  right  to  fish  in 
any  water  gives  no  power  over  the  land.  Nor  will  prescription  in  any 
case  give  a  right  to  erect  a  building  on  another's  land.  The  controlling 
part  of  this  decision,  and  indeed  of  the  case,  is  to  be  found  in  the  latter 
part  of  the  opinion  of  the  court,  and  is  as  follows :  "  The  defendant 
must  derive  the  right  he  sets  up,  either  for  the  patent  itself,  or  from 
usage;"  [the  patent  gives  no  authority  to  fish  beyond  its  bounds,  which 
did  not  extend  to  the  locus  in  quiof\  "  and  if  from  the  usage,  it  must  be 
specially  pleaded,  or  stated  as  a  ground  of  defence  in  the  notice.  The 
defence  in  both  these  respects  totally  failed,  as  the  patent  contained  no 
color  for  the  right,  and  the  usage  to  erect  huts  was  not  one  -of  the 
matters  of  defence  expressed  in  the  notice  which  had  been  given." 

The  other  cases  cited  by  the  counsel  for  the  defendant  in  error  are 
cases  where  either  the  presumption  of  a  full  and  perfect  dedication  was 
rebutted  by  some  continued  act  of  the  owner,  as  putting  a  bar  or  gate 
across  the  street,  1  Campb.  263,  note;  or  where  the  dedication  was 
shown  by  the  evidence  to  be  a  partial  one,  7  Barn.  &  Cress.  243 ;  or 
where  the  claimants  had  been  in  the  habit  or  usage  of  fishing,  by 
drawing  in  a  seine  by  hand,  and  afterwards,  without  the  consent  of  the 
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owner,  erected  a  reel  or  capstan  upon  his  land,  5  Conn.  E.  311;  or 
where  the  claim  was  for  a  profit  a  prendre  in  alieno  solo,  for  which  the 
party  must  prescribe  in  a  que  estate.  4  T.  K.  718.  These  would  be 
analogous  cases,  if  the  defendant  in  error  had  kept  up  a  fence  or  gate 
across  this  landing  from  the  first,  and  shut  out  the  public,  and  not 
permitted  them  to  come  upon  it  without  his  permission ;  or  had  shown 
that  this  was  a  partial  dedication,  which  would  probably  have  been 
impossible,  as  all  the  proof  goes  to  show  that  the  user,  which  is  evi- 
dence of  the  dedication,  was  general ;  or  had  shown  that  this  was  a  case 
of  prescription  by  individuals  in  a  que  estate;  but  none  of  these  being 
the  fact,  those  cases  are  of  little  or  no  value  in  settling  this  question, 
and  have  no  legitimate  bearing  upon  the  same.  The  only  other  case 
cited  was  that  of  the  Commissioners  of  Highways  of  the  town  of  North 
Hempstead  v.  The  Judges  of  Queens  county,  17  Wendell,  11,  which  I 
have  before  adverted  to,  and  which  has  but  a  slight  bearing  upon  the 
present  subject. 

After  admitting  the  extensive  application  of  the  principle  of  dedica- 
tion, the  supreme  court,  in  their  opinion  in  this  matter,  insensibly  fall 
into  the  doctrine,  that  "  the  rights  inferrible  from  usage,  both  the  ser- 
vitude of  the  civil  and  the  easement  of  the  common  law,  rest  almost 
without  exception  on  the  idea  of  a  grant  between  competent  parties : 
citing  3  Kent's  Comm.  434,  444,  3d  ed.,  and  that  the  only  easement  by 
dedication  to  the  public,  mentioned  by  the  learned  commentator,  is  the 
common  highway  or  street."  The  learned  judge  who  delivered  the 
opinion,  says  that  he  has  "  searched  in  vain  among  the  English  books 
for  the  idea  of  a  grant  which  can  enure  to  the  personal  use  of  all  man- 
kind." In  this  I  have  not  the  least  doubt  he  is  entirely  correct,  and 
fully  believe  that  he  would  never  find  such  a  grant  if  he  should  pass  a 
whole  life  in  search  of  it,  for  the  reason  that  in  the  case  of  easements 
for  the  benefit  of  the  public,  it  is  not  usual  to  give  grants,  because  there 
is  no  grantee  to  take,  and  therefore  a  grant,  as  such,  is  not  presumed  ; 
I  believe  the  courts  have  invariably  held  that  the  easement  is  not  the 
less  perfect  and  valid  because  it  wants  both  a  grant  and  grantee.  In 
this  case,  no  such  grant  is  set  up  or  hinted  at :  the  claim  sought  to 
be  established  here  is  not  a  grant  to  the  personal  use  of  all  mankind, 
but  a  dedication  for  the  use  of  the  citizens  and  inhabitants  of  the  State 
of  New  York — in  which  case  the  law  does  not  require  there  should  be 
a  grantee  capable  of  taking.     The  court  again  in  a  subsequent  part  of 
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the  same  opinion  reiterate  the  idea  of  a  grant,  and  observe,  in  this  case 
"there  is  no  one  to  take,  and  none  to  release,  and  that  the  claim  is 
novel,  and,  by  an  English  authority  binding  upon  us,  has  been  expressly 
denied,  and  that  too  in  a  series  of  instances,  including  Gat&ward's  Case, 
6  Rep.  50 ;"  and  then  proceeds  to  examine  the  latter  case,  which,  with 
all  due  deference  to  the  learned  judge,  has  nothing  to  do  with  the 
matter  under  consideration.  All  that  was  decided  in  that  case  was,  that 
a  person  prescribing  for  a  right  of  common  for  pasturage,  i.  e.  a  right 
a  prendre  in  alieno  solo,  must  do  so  in  respect  to  some  estate,  and  not, 
as  was  done  in  that  case,  rely  upon  a  mere  inhabitancy.  This  is  not  a 
case  of  prescription,  founded  upon  that  part  of  the  English  law  which 
grew  up  under  the  state  of  lords  and  vassals,  which  formerly  existed  in 
that  kingdom.  The  freemen  of  the  State  of  New  York  are  not  here 
prescribing  for  a  right  in  this  landing  in  a  que  estate,  or  by  mere  inhahi- 
tancy  under  a  feudal  lord.  That  very  case  recognizes  as  an  exemption 
from  its  rule  the  only  right  which  the  then  half  civilized  state  of  the 
public  in  that  kingdom  found  sufficient  for  their  accommodation,  and 
the  court  there  expressly  hold  that  that  easement  in  the  public,  the 
only  one  their  wants  then  require,  was  not  a  charge  or  profit  a  prendre 
in  the  soil  of  another,  but  a  mere  easement.  It  is  undoubtedly  true, 
that  the  English  law  has  allowed  the  extension  of  customary  and  pre- 
scriptive rights  to  individuals,  and  uniformly  denied  them  to  the  public, 
because  those  rights  never  did  apply  except  to  individuals  or  corpora- 
tions, and  the  public  could  not  prescribe  in  a  que  estate,  nor  plead  a 
custom — for,  as  the  courts  have  held,  when  it  applies  to  the  public  at 
large,  it  is  the  common  law,  and  the  courts  are  bound  to  take  notice  of 
it,  and  it  is  not  required  to  be  pleaded.  But  as  the  wants  of  the  com- 
munity have  extended  with  their  increasing  trade  and  civilization,  the 
courts  have  also  extended  the  doctrine  of  dedication ;  and  I  say,  and 
the  cases  will  bear  me  out  in  so  asserting,  they  have  applied  it  to  every 
case  where  the  public  had  been  in  the  uninterrupted  use  of  the  land  for 
a  requisite  period  of  time,  and  where  it  was  necessary  for  their  accom- 
modation that  their  right  should  be  so  sustained.  The  case  cited  by 
the  court,  in  2  H.  Black.  393,  proves  this  position;  as  does  also  Fitz- 
gibbon,  51. 

The  supreme  court  seem  to  regard  it  as  of  great  moment  in  this 
decision,  that  we  have  Gateward's  Case,  which  is  obligatory  upon  our 
courts,  and  which  lays  down  the  law  in  relation  to  customs  by  presorip- 
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tkms.  I  regard  it  of  equal  importance  that  we  have  the  case  of  Strange, 
1004,  which  is  no  less  binding  upon  our  courts  than  the  former ;  and 
which  establishes  the  law  of  dedication.  As  to  the  relative  value  and 
importance  of  those  two  cases  in  settling  this  controversy,  I  think  there 
can  really  be  but  little  difference  of  opinion.  The  first  gives  us  the  law 
as  applicable  to  the  local  rights  of  individuals  or  the  community  of  a 
town  or  village,  which  form  a  part  of  their  inheritance,  and  relates  to 
a  branch  of  the  law  which  it  is  admitted  was  never  adopted  in  this 
country;  the  second  proves  to  us  the  legal  existence  of  the  doctrine 
of  dedication  at  an  early  period :  a  principle  which  applies  only  to  the 
rights  of  the  public  and  cannot  relate  to  those  of  individuals;  and 
which  was  brought  to  this  country  with  the  rest  of  the  common  law 
by  our  forefathers,  and  has  been  extended  and  defined  in  numerous 
instances,  as  the  wants  of  the  public  extended  in  connection  with  the 
rapid  growth  of  the  country  in  population  and  wealth.  The  first  never 
could  under  any  circumstances  have  become  applicable  to  the  state  of 
society,  and  the  equal  diffusion  of  property  among  our  people;  whilst 
without  the  second,  the  steady  growth  of  the  country  would  have  been 
seriously  retarded. 

From  the  foregoing  examination,  I  am  entirely  satisfied  that  there 
can  be  such  a  dedication  made  as  that  sought  here  to  be  established ; 
and  that  the  evidence  adduced  and  offered  to  be  given,  is  sufficient  to 
establish  and  prove  it ;  and  therefore,  in  my  opinion,  the  judgment  of 
the  supreme  court  should  be  reversed. 

By  Senator  Livingston.  I  do  not  conceive  it  necessary,  neither  do 
I  feel  competent  to  examine  and  expound  the  numerous  authorities  on 
the  subject  of  dedications,  which  were  cited  and  commented  upon  by  the 
counsel,  in  the  argument  of  this  cause,  as  the  views  which  I  have  taken 
of  this  case,  do  not  render  it  important  to  decide  what  constitutes  a 
dedication  of  a  right  to  the  public. 

The  claim  set  up  by  the  defendant  is,  that  the  public  at  large  have 
a  right  to  deposit  all  articles  of  whatever  nature  they  choose,  without 
limitation  as  to  the  quantity  or  as  to  the  time  of  the  continuance  of 
such  deposit.  It  was  not  claimed  on  the  trial  of  the  cause,  or  upon  the 
argument  before  this  court,  that  the  public  had  any  right,  except  such 
as  they  had  acquired  by  user  of  the  premises.  It  was  admitted  that  the 
public  might  acquire  a  right  to  a  highway  or  street,  and  to  a  public 
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square  by  dedication ;  but  it  was  denied  by  the  counsel  for  the  defen- 
dant in  error,  that  there  could  be  a  public  right  to  occupy  the  ground 
of  the  owner  of  the  soil  in  fee,  as  a  place  of  deposit  of  property. 

The  only  benefit  which  the  owner  can  derive  from  his  title  to  the 
soil,  is  the  right  to  occupy  it  himself.  No  authority  was  read  on  the 
argument  which  established  the  principle  that  the  soil  belonging  to  one 
man,  could  be  occupied  by  another,  unless  by  a  license,  or  permission 
of  the  owner.  All  the  cases  cited,  admitted  the  right  of  property  to  be 
in  the  owner,  and  merely  established  the  principle,  that  another  person 
might  have  an  easement  in  the  soil ;  but  no  case  was  referred  to  in 
which  such  easement  extended  to  an  occupation  of  the  soil.  A  right 
of  way  does  not  include  a  right  to  occupy;  a  highway  is  merely  a  place 
for  passage  and  re-passage,  and  a  public  square  is  also  in  a  limited 
sense,  a  place  for  passage  and  re-passage.  Indeed  public  squares  in  all 
the  cases  cited,  were  either  called  or  treated  as  highways,  and  no  case 
was  read  in  which  it  was  decided,  that  the  public  had  a  right  of  deposit 
in  a  public  square.  In  the  cases  of  dedication  referred  to  from  the 
Vermont  reports,  public  squares  are  treated  as  highways  and  were  so 
called  by  the  courts,  and  in  the  Watertown  case,  the  chancellor  con- 
sidered the  public  square  as  a  highway,  and  called  it  a  public  square  or 
public  walk.  So  in  the  Cincinnati  case  the  court  considered  the  square 
as  a  highway  merely.  If  then  as  the  right  claimed  by  the  plaintiff  in 
error  is  a  right  to  deposit,  and  not  merely  to  pass  and  repass  or  load 
and  unload,  the  law  rfelative  to  highways,  does  not  apply  in  this  case; 
for  it  was  admitted  that  the  public  had  no  right  of  deposit  in  a  high- 
way, but  only  a  right  to  pass  over  it.    , 

Even  if  the  right  claimed  by  the  defendant  was  claimed  as  an 
individual  right,  it  would  not  be  an  easement,  for  as  I  remarked  before, 
every  easement  is  a  right  issuing  out  of  the  soil,  and  not  the  right  to 
possess  the  soil,  it  admits  the  possession  to  be  in  the  owner  of  the  fee. 
But  how  could  it  be  said  that  the  possession  of  the  soil  was  in  the 
owner  of  the  fee,  when  another  person  had  covered  the  soil  with  his 
property.  If  I  take  a  lease  of  a  farm  from  another,  I  have  the  right 
of  possession  as  long  as  my  lease  continues,  and  the  manner  in  which  I 
would  exercise  my  right  of  possession  would  be  by  cultivating  the  soil, 
by  ploughing  and  gathering  the  crops,  or  by  depositing  my  property 
upon  it.  This  is  all  the  possession  I  could  have,  and  a  deposit  of  my 
property  upon  the  soil,  would  be  a  more  complete  and  exclusive  posses- 
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sion,  than  the  mere  tilling  the  soil.  A  right  of  way  either  public  or 
private  does  not  take  away  the  title  to  the  soil,  nor  does  it  give  any 
other  person  but  the  owner  of  the  soil  a  right  to  the  possession.  But 
even  if  an  individual  could  have  a  right  to  Occupy  the  soil  of  another, 
by  depositing  his  property  upon  it,  it  does  not  follow  that  the  public 
can  have  such  a  right,  for  a  place  of  deposit  is  in  this  respect  very 
different  from  a  highway;  all  persons  may  use  a  highway  without 
interfering  with  each  other's  rights,  and  the  great  convenience,  and 
indeed  absolute  necessity  of  highways,  requires  that  all  persons  should 
have  a  right  to  use  them.  But  how  can  it  be  possible  that  all  persons 
can  use  a  place  of  deposit  ?  If  it  is  open  to  all  persons,  the  first  occu- 
pant has  a  right  to  occupy  the  whole  of  it,  and  no  one  has  a  right  to 
turn  him  out.  Of  course,  it  cannot  be  said  that  any  other  person  has 
a  right  to  deposit  upon  it ;  for  from  the  necessity  of  the  case,  no  other 
person  can  take  possession,  while  the  first  occupant  is  in  the  rightful 
possession ;  and  it  is  absurd  to  say  that  one  person  has  a  right  which 
he  cannot  exercise,  because  the  right  of  another  prevents  him  from 
exercising  it.  The  case  of  Gortelyou  v.  Van  Bmndt,  seems  to  decide 
this  question.  It  was  there  held,  that  a  man  could  not  acquire  a  right 
by  user  to  erect  a  temporary  hut  on  the  soil  of  another ;  and  if  so,  he 
certainly  cannot  take  possession  by  placing  any  other  property  upon  it, 
or  by  making  a  deposit  which  may  be  temporary,  or  not,  as  suits  his 
convenience. 

In  short,  it  seems  that  the  premises  on  which  the  deposit  was  made, 
the  use  of  which  is  claimed  by  the  public,  was  a  part  of  the  farm  of  the 
defendant  in  error,  lying  contiguous  to  the  sea  shore.  That  at  the  time 
when  the  population  in  the  neighborhood  was  small,  and  the  necessity 
for  the  public  use  of  course  limited,  the  owner  of  the  soil  permitted  the 
public  to  make  deposits  upon  the  premises.  This  appears  to  have  been 
a  mere  license,  not  intended  to  vest  any  right  in  the  public,  but  to  be 
temporary  and  for  the  accommodation  of  the  neighborhood,  revocable, 
however,  at  any  time  when  it  might  suit  the  convenience  of  the  owner 
of  the  soil.  There  is  no  doubt  in  my  mind,  that  the  proprietor  of  the 
soil  would  still  have  continued  to  accommodate  his  neighbors  and  the 
public  with  the  privilege  his  ancestors  granted,  had  not  that  public 
abused  the  favor,  by  depositing  large  and  offensive  heaps  of  filth  and 
fermenting  manure,  filled  with  contagion  and  death,  directly  in  front 
of  his  lawn  and  dwelling,  thereby  rendering  his  domicil  unhealthy,  and 
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disagreeable.  Similar  licenses  to  use  land,  adjoining  public  navigable 
waters,  where  it  is  not  particularly  wanted  at  the  time  for  agricultural 
purposes,  are  not  uncommon.  But  these  licenses  are  evidently  merely 
temporary,  and  are  not  intended  to  divest  the  rights  of  the  owner  of 
the  soil,  or  to  give  any  to  the  public;  and  such  is  undoubtedly  the 
general  custom  and  understanding.  On  the  whole,  I  am  of  the  opinion 
that  the  claim  set  up  by  the  plaintiff  in  error  is  contrary  to  sound 
reason  and  common  sense,  and  is  not  sustained  by  the  authorities  cited 
by  his  counsel  on  the  argument  of  this  case ;  and  that,  therefore,  the 
judgment  of  the  supreme  court  ought  to  be  affirmed. 

By  Senator  Veeplanck.  The  definition,  character  and  legal  effect 
of  a  dedication  of  lands  to  public  purposes  seem  well  enough  settled  in 
our  law.  The  only  doubts  are :  1.  To  what  sort  of  rights  does  this 
principle  extend?  and  2.  By  what  evidence  may  such  dedication  be 
shown,  or  from  what  may  it  be  inferred? 

A  dedication  of  land  to  public  purposes,  in  the  sense  of  our  decisions, 
I  take  to  be  the  deliberate  appropriation  of  land  by  its  owner  for  any 
general  and  public  uses,  reserving  to  himself  no  other  rights  in  the  soil 
than  such  as  are  perfectly  compatible  with  the  full  exercise  and  enjoy- 
ment of  the  public  uses  to  which  he  has  devoted  his  property.  Such 
an  appropriation  our  courts  have  held  will  take  effect  without  any 
formal  deed,  or  any  matter  of  record,  and  without  any  specific  grantee 
to  take  the  title.  The  land,  by  the  deliberate  act  of  dedication,  becomes 
subjected  to  the  objects  and  purposes  of  the  dedication,  and  is  held  for 
the  benefit  of  all  who  may  choose  to  enjoy  them.  In  respect  to  such 
an  opening  of  land  for  streets  and  highways,  the  law  has  been  clearly 
settled  by  numerous  decisions  here  and  in  England,  both  as  to  the  effect 
of  the  dedication  itself  and  as  to  its  external  evidence. 

Now  I  see  no  reason  upon  principle,  why  such  an  appropriation 
should  be  confined  to  roads  and  streets.  The  very  same  reasons  of 
public  spirit  or  private  interest  that  induce  the  proprietor  of  the  soil 
to  abandon  his  right  of  way  to  the  woi'ld  at  large,  may  equally  lead 
him  to  set  apart  to  the  community  a  square  for  public  recreation  and 
health,  a  parade  ground,  a  mineral  sp»ing,  a  landing  place,  a  burying 
yard,  or  a  place  of  temporary  deposit  for  any  of  the  purposes  of  com- 
merce or  agriculture.  The  landed  proprietor's  inducement  for  such  a 
dedication  may  be  precisely  the  same  as  in  the  case  of  a  highway.     It 
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may  be  munificence  and  public  spirit.  It  may  be  the  desire  to  add 
beauty,  health,  or  convenience  to  a  favorite  neighborhood,  or  it  may  be 
merely  the  intention  to  improve  his  own  property,  while  he  benefits  his 
neighbors.  In  any  other  dedication,  as  well  as  of  a  road,  the  proprietor 
deliberately  sets  apart  his  property  to  certain  uses,  and  invites  the  world 
at  large  to  enjoy  the  privileges  he  offers.  In  either  case,  he  invites  the 
individuals  to  build,  improve  and  make  other  arrrangements  of  life 
and  business  in  reference  to  such  public  rights.  The  convenience  and 
comforts  of  society  require  that  the  policy  of  the  law  should  equally 
protect  all  these  and  similar  public  interests  as  much  as  the  right  of 
way.  Were  it,  therefore,  now  an  entirely  new  question,  I  should  hold 
that  the  doctrine  of  public  dedication  must  extend  to  every  use  or  ease- 
ment of  land  which  can  be  of  any  service  or  convenience,  or  pleasure 
to  the  community  at  large.  This  view  is  confirmed  and  established  by 
the  adjudications  of  various  courts  in  our  own  country,  successively 
extending  and  applying  the  doctrine  of  dedication  to  different  objects 
as  they  happened  to  be  presented. 

Within  a  few  years,  the  courts  of  this  State,  (our  own  court  included,) 
have  decided  that  when  the  owner  of  city  property  has  laid  it  out  into 
lots  with  intersecting  streets  and  avenues,  and  has  sold  with  reference 
to  such  a  plan,  he  has  so  far  dedicated  the  streets  and  avenues  to  the 
public,  that  he  cannot  deprive  his  grantees  of  the  benefit  they  may 
derive  by  having  such  ways  laid  open ;  nor  claim  compensation  for  the 
soil  which  he  has  thus  dedicated  to  public  uses.  2  Wendell,  472.  8  id. 
80.  11  id.  486.  The  chancellor  applied  the  same  rule  in  the  case  of 
the  trustees  of  Watertown  to  a  village  public  square.  4  Paige,  513. 
So  the  supreme  court  of  the  United  States  supported  the  appropriation 
of  a  spring^  of  water  at  Lexington  to  the  public  use.  12  Wheat.  R. 
580.  And  again,  in  the  still  more  elaborately  considered  case  at  Cin- 
cinnati, where  the  equitable  owners,  before  perfecting  their  title  had  laid 
out  a  town  plat,  designating  a  portion  for  a  common,  for  certain  useful 
purposes  of  business,  and  lands  were  sold  and  houses  built  with  refer- 
ence to  the  arrangement ;  this  the  court  considered  a  sufficient  and  valid 
dedication.  6  Peters'  E.  437.  Similar  decisions  have  bpen  in  the 
courts  of  other  States,  particularly  in  Vermont,  on  very  elaborate  argu- 
ment and  well  considered  opinion.  2  Verm.  E.  480.  3  id.  521.  6  id. 
355.  I  cannot,  therefore,  assent  to  the  doubts  expressed  by  Judge 
CowEN,  as  to  extending  the  doctrine  of  dedication  beyond  highways. 
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I  think  we  are  authorized,  both  by  the  reason  of  the  matter  and  the 
authority  of  numerous  strongly  analogous  American  cases,  to  consider 
the  doctrine  as  applicable  to  a  landing  place  on  the  banks  of  a  river, 
or  the  shores  of  the  ocean  and  its  bays  and  inlets,  and  all  the  uses  of 
deposit  or  otherwise  to  which  a  landing  place  may  be  put. 

If  there  has  been  a  deliberate  act  by  the  owner  of  the  soil,  setting 
apart  a  portion  of  the  shore  for  a  public  landing  or  for  a  place  of 
deposit,  which  dedication  has  been  accepted  and  confirmed,  either  by 
frequent  public  use  or  by  individuals  building,  making  roads,  or  other 
arrangements  of  business  with  reference  to  such  a  landing,  I  should 
consider  it  as  set  apart  to  the  public  use ;  the  original  owner  reserving 
to  himself  no  rights  whatever  but  such  as  are  compatible  with  the  full 
and  general  enjoyment  of  the  easement.  Such  a  dedication,  with 
respect  to  highways,  may  be  made  either  by  express  designation  in 
maps,  deeds,  or  other  evidences  and  muniments  of  property,  or  else  by 
other  clear,  unequivocal  and  decisive  acts  of  the  owner,  amounting  to 
such  a  positive  manifestation  as  cannot  be  mistaken,  to  make  a  perma- 
nent abandonment  of  his  property  to  certain  specific  public  uses.  *  See 
cases  above  died,  and  3  Kent's  Comm.  451. 

The  next  point  of  inquiry  then  is,  what  is  the  sort  and  degree  of 
evidence  admitted  or  required  by  the  law  in  order  to  establish  such  a 
public  right  to  the  qualified  use  and  enjoyment  of  private  property? 
Can  such  a  right  be  supported  without  positive  and  direct  proof  that 
the  land  had  been  deliberately  appropriated  to  the  purposes  in  question 
by  the  owner  himself?  Or  on  the  other  hand,  will  evidence  of  frequent 
and  continued  use  for  twenty  years  by  the  public  with  claim  of  right 
to  such  use,  be  suificient  to  establish  a  prescriptive  right  in  the  people 
at  large,  as  it  would,  in  similar  circumstances  of  a  private  claim,  estab- 
lish an  individual  right  to  an  easement  or  servitude  in  the  lands  of 
another  ? 

The  general  principle  of  prescription  is,  that  where  there  is  an  un- 
disputed enjoyment  of  any  easement  of  way,  water,  drains,  party  wall, 
or  any  incorporeal  right  affecting  the  lands  of  another,  without  inter- 
ruption for  twenty  years,  such  exclusive  aud  adverse  enjoyment  raises 
a  prescription  of  title  to  the  easement  against  the  owner  of  the  soil  who 
has  not  asserted  his  opposing  rights.  Some  few  of  the  authorities  even 
give  to  the  presumption  the  effect  of  conclusive  evidence  of  title ;  but 
all  agree  that  at  least  such  possession,  when  adverse  and  unrebutted, 
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imposes  on  court  and  jury  the  necessity  of  presuming  a  grant.  This 
last  is  the  more  general  doctrine  of  the  books  and  authorities  of  our 
own  country.  Now  the  principle  of  prescription  is  founded  in  common 
sense  and  the  observation  of  human  nature ;  for  it  is  nothing  more  than 
a  legal  and  somewhat  technical  application  of  the  rules  of  presumptive 
evidence ;  a  species  of  reasoning  which  regulates  the  conclusions  and 
conduct  of  all  men  in  the  daily  affairs  of  life.  The  presumption  of 
a  fact  is  the  conclusion  drawn  in  the  silence  of  all  positive  proof,  from 
such  existing  cirOumstances  as  common  experience  shows  ordinarily  to 
accompany  or  follow  the  fact  presumed.  One  of  the  greatest  of  modern 
civilians  has  condensed  the  whole  philosophy  of  presumptive  evidence 
into  a  definition  of  six  words  :  "Presumptio,  ex  eo  quod  phmmqim  fit." 
Oajas  as  quoted  by  Pothier.  Every  well-grounded  presumption,  then, 
is  but  an  inference  of  the  understanding  from  the  common  observation 
of  life  and  the  usual  motives  and  conduct  of  mankind.  It  bears  the 
same  character  in  the  law,  being  there  nothing  more  than  the  same 
inference  of  the  understanding  thrown  into  the  form  of  a  legal  rule  and 
sanctioned  by  former  judicial  decision.  Thus  :  where  no  interest  has 
been  paid  on  a  bond,  and  no  demand  proved  thereon  for  twenty  years, 
it  would  be  a  natural  inference  of  the  understanding,  that  it  was  highly 
probable  according  to  the  common  course  of  human  dealings,  that  the 
debt  had  in  some  way  been  discharged  or  settled  or  voluntarily  given 
up.  Accordingly,  courts  will  recommend  it  to  the  jury  to  presume 
that  it  was  discharged.  What  was  the  conclusion  of  probability,  in 
particular  cases,  at  first,  has  now  been  made  by  decision  a  legal  rule. 

How  the  doctrine  of  prescription  grows  out  of  the  presumption  of 
reason,  cannot  be  better  explained  or  expressed  than  it  has  been  by 
Lord  Chancellor  Eeseinb,  in  a  beautiful  and  philosophical  opinion, 
worthy  of  the  earlier  and  most  brilliant  days  of  that  eloquent  and 
original  man.  "The  presumption,"  says  he,  "from  length  of  time, 
stands  upon  clear  principle;  it  is  built  upon  reason,  the  nature  and 
character  of  man,  and  the  result  of  human  experience.  It  resolves 
itself  into  this :  that  a  man  will  naturally  use  what  belongs  to  him. 
That  is  the  whole  principle.  It  has  been  said  that  you  cannot  presume 
unless  you  believe.  It  is  because  there  are  no  means  of  creating  belief, 
or  disbelief,  that  such  general  presumptions  are  raised  upon  subjects,  on 
which  there  are  no  written  muniments  or  records.  Therefore  upon  the 
weakness  and  infirmity  of  all  human  tribunals  judging  of  matters  of 
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antiquity,  instead  of  belief  which  must  be  the  foundation  as  to  a  recent 
transaction,  when  the  circumstances  are  incapable  of  forming  anything 
like  belief,  the  legal  presumption  holds  the  place  of  particular  and 
individual  belief."  And  again :  "  Mankind,  from  the  infirmity  and 
necessity  of  their  situation,  must,  for  the  preservation  of  their  rights  of 
property,  have  recourse  to  some  general  principles  to  take  the  place  of 
individual  and  specific  belief,  which  can  hold  only  as  to  matters  within 
our  own  time,  and  on  which  no  conclusion  can  be  formed  from  particular 
and  individual  knowledge."     Hilary  v.  WatJdns,  12  Ves.  265. 

It  is  on  such  grounds,  from  the  necessity  of  some  general  rules  of 
property,  from  public  policy  requiring  that  long  user  or  possession 
should  not  be  disturbed,  and  from  the  ordinary  probability  that  in  most 
cases  where  one  man  has  for  many  years  used  another's  property  with 
claim  of  right  to  do  so,  that  such  claim  was  morally  rightful  at  least, 
if  not  legally  so,  the  doctrine  of  prescription  as  to  private  rights  was 
originally  established  in  England,  and  has  been  generally  received  in 
the  American  courts.  But  in  receiving  the  rule  and  the  authorities 
explaining  and  supporting  it,  we  ought  to  go  beyond  the  letter  of  the 
law,  and  to  look  back  at  the  reasons  on  which  it  rests,  limiting  or 
regulating  or  rejecting  it,  as  the  particular  circumstances  of  our  times 
and  country  differ  from  those  of  England.  This  our  American  courts 
have  not  hesitated  to  do  in  several  instances,  as  in  varying  the  terms  of 
prescription  in  different  States.  It  has  accordingly  been  held,  that  the 
presumption  of  grant  in  favor  of  ancient  lights,  does  not  apply  to  build- 
ings on  the  lots  of  our  rapidly  increasing  cities  and  villages.  Parher  v. 
Foote,  19  Wendell,  309 ;  and  other  cases  of  similar  import  will  be  found 
in  the  reports  of  different  States.  The  same  sort  of  natural  presump- 
tion of  a  private  right  does  not  always  arise  here,  as  matter  of  inference, 
from  the  same  circumstances  in  our  state  of  society  that  they  produce 
in  another.  The  legal  presumption  forming  a  prescriptive  right  ought 
to  be  accordingly  sometimes  modified,  and  American  courts  have  done 
so,  where  it  was  notorious  that  a  proprietor  would  ordinarily,  in  this 
country,  permit  his  neighbor  to  have  a  certain  use  of  his  land  for  light 
or  air  for  years,  without  the  remotest  idea  of  relinquishing  any  single 
right  himself. 

Then  how  stands  the  doctrine  of  public  prescriptive  rights  ?  The 
doctrine  of  prescription  is  applied  with  full  force,  both  in  England  and 
here,  to  public  roads  and  city  streets.     Here,  this  English  rule  of  pre- 
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scrlptive  right  to  public  roads  seems  to  me  to  be  wisely  adopted,  because 
its  presumption  is  in  unison  with  the  experience  of  our  country,  and 
in  conformity,  therefore,  with  the  sound  reasoning  of  presumptive  or 
inferential  evidence.  The  publicity  of  a  road  or  street,  its  notoriety  of 
use,  the  total  incompatibility  of  any  other  use  or  occupation  of  the 
surface  with  such  a  continued  transit — the  various  interests  of  parties 
which  grew  up  with  reference  to  it,  and  depend  more  or  less  upon  its 
preservation — the  benefit  or  convenience  resulting  commonly  to  the 
proprietor  himself:  all  these  circumstances  furnish  such  strong  pre- 
sumptive proof  of  a  voluntary  relinquishment  of  all  right  of  soil 
incompatible  with  the  public  transit,  that  without  any  legal  rule  or 
judicial  authority,  they  would  be  decisive  with  a  jury  in  nineteen  cases 
out  of  twenty  as  to  the  owner's  intention.  We  have  accordingly  adopted 
the  decided  law  as  we  found  it,  converting  the  ordinary  inference  of 
reason  and  observation  into  a  positive  legal  presumption,  establishing  a 
right  by  legal  prescription.  This  presumption  is,  moreover,  confirmed 
by  the  great  convenience  of  the  rule,  as  well  in  actual  litigation  as  in 
the  adjustment  of  numerous  rights  of  property  dependent  upon  public 
thoroughfares — ^all  of  which  would  be  uncertain,  if  proof  of  actual, 
dedication  was  left  to  be  made  out  by  parol  evidence,  after  an  enjoy- 
ment of  twenty  years. 

Can  we  on  this  authority,  and  for  the  same  reasons,  extend  this  rule 
to  the  analogous  case  of  dedication  of  other  rights  or  easements  in  land 
to  public  use? 

The  first  objection  which  will  occur  to  such  an  extension  is  the 
absence  of  nearly  all  adjudged  authority  for  so  doing.  Among  the 
many  English  cases  in  the  law  of  prescription,  collected  by  the  industry 
of  counsel  or  of  the  learned  judge  who  pronounced  the  judgment  of 
the  supreme  court,  I  find  none  that  carries  the  public  prescriptive  right 
beyond  streets  and  highways.  Indeed  the  inference  to  be  drawn  from 
some  of  them,  (as  that  of  2  H.  Black.  393,  and  especially  Judge 
Bullee's  opinion,)  is  directly  hostile  to  any  such  doctrine.  Again : 
in  the  numerous  American  cases,  I  find  none  applying  the  rule  of 
prescriptive  evidence  to  any  dedicated  use  other  than  thoroughfares, 
excepting  one  single  case,  that  of  the  decision  of  the  supreme  court  of 
Massachusetts  in  8  Pick.  304 ;  the  high  authority  of  which,  and  the 
ability  and  learning  of  Judge  Wilde's  opinion,  I  cheerfully  acknow- 
ledge.    That  decision  is,  however,  in  contradiction  to  a  prior  one  of  the 
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same  court,  4  Pick.  145;  and  it  otherwise  stands  alone.  In  the  other 
cases  where  dedications  to  public  uses  other  than  that  of  streets  and 
roads  have  been  upheld,  I  find  that  evidence  of  user  was  not  received  for 
the  purpose  of  establishing  a  prescriptive  right  or  legal  presumption 
of  prior  dedication,  but  merely  in  connection  vrith  other  eindence  to  prove 
actual  dedication,  and  the  acceptance,  occupation  or  use  under  it  by 
those  meant  to  be  benefited.  Long  user  is  not  relied  upon  as  sufficient 
presumptive  legal  evidence  of  dedication,  but  Js  adduced  in  the  same 
manner  as  if  it  had  been  a  claim  resting  upon  a  lost  deed,  where  use 
and  occupation  might  serve  to  corroborate  other  probable  evidence  of 
the  existence  of  such  an  instrument,  and  show  the  acceptance  and  the 
extent  of  the  right  accruing  under  it.  Thus,  in  the  case  of  the  Leadng- 
ton  Spring,  Chief  Justice  Maeshall,  after  stating  the  evidence,  thus 
recapitulates :  "  The  reasonableness  of  reserving  such  a  spring  for 
public  uses,  the  concurrent  opinion  of  all  the  settlers  that  it  was 
reserved,  the  universal  admission  of  all  that  it  was  never  understood 
that  the  spring  lot  was  drawn  by  any  individual,  the  early  appropria- 
tion of  it  to  the  public  uses,  the  length  of  time  permitted  to  elapse 
without  any  assertion  of  title,  the  fact  that  the  claimant  drew  another 
lot,  &c.,  are  decisive."  12  Wheaton,  583.  Again :  in  the  Cincinnati 
case :  "  The  fact  of  the  dedication  to  public  use,"  says  Judge  Thomp- 
son, "is  not  left  to  conjecture,  from  the  circumstances  that  the  land  was 
enjoyed  for  years  as  a  common ;  but  the  actual  dedication  is  established 
by  the  most  probable  and  certain  evidence."  6  Peters,  438.  So  in  the 
Vermont  cases,  11  Verm.  480,  6  id.  355,  there  was  evidence,  parol  or 
documentary,  that  the  land  had  been  set  apart,  and  the  evidence  of  user 
went  to  support  this,  and  to  show  public  acceptance. 

Is  there,  then,  in  the  silence  of  authority,  anything  in  the  reason  of 
matter  to  raise  such  a  presumption  of  the  dedication  upon  evidence  of 
long  user  in  the  case  like  the  one  before  us  ? 

The  ordinary  state  of  society  among  us,  and  our  manners  and  habits 
as  influenced  by  our  extensive  territory  and  thinly  scattered  popula- 
tion ;  our  equality  of  condition  ;  the  extent  of  vacant  land  even  in  the 
vicinity  of  large  towns ;  the  distance  or  absence  of  many  proprietors ; 
the  small  comparative  value  of  much  land  for  present  purposes ;  which 
the  owner  often  rates  highly  for  its  future  and  contingent  purposes ;  the 
frequency  of  permitted  uses  of  land  such  as  in  other  countries  would  be 
jealously  guarded  from  intrusion ;  the  familiarity  with  which  permis- 
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sion  is  presumed,  and  leave  taken  as  a  matter  of  course,  and  this  with- 
out complaint  or  offence,  all  combine  to  exclude  such  a  presumption. 
If  an  owner  of  the  shore  permits  it  to  be  occupied  every  year  by  a 
temporary  deposit  of  timber,  in  rafts,  as  we  often  see  along  our  rivers ; 
if  a  vacant  field  near  a  village  is  used  for  years  as  a  parade  ground  for 
the  militia,  or  a  play  ground  for  school  boys,  who  amongst  us  would 
infer  from  these  facts  that  the  proprietor  had  actually  and  designedly 
relinquished  his  property  to  the  public  for  those  uses?  Who  could 
consider  proof  of  such  use  for  twenty  years,  even  connected  with  a 
vague  notion  of  right  in  those  who  thus  used  it,  sufficient  evidence  of 
actual  abandonment  of  the  land  to  the  public ;  whilst  the  owner  still 
continued  to  exercise  over  it  all  the  other  evidences  and  rights  of  pro- 
perty ? 

This  is  not  what  commonly  happens  here.  It  is  not  that  "quod 
plerumque  fit,"  according  to  the  civil  definition.  Every  day's  experi- 
ence here  shows  the  contrary.  Such  permitted  use  of  shores  or  vacant 
ground,  is  allowed  for  years,  without  the  slightest  idea  of  an  actual 
surrender  of  any  rights  of  property.  Actual  and  formal  grants  of  land 
to  public  uses  are  common  enough  with  us.  But  the  mere  circum- 
stances of  use  by  other  persons  occur  a  thousand  times  without  any  such 
surrender.  It  ought  not,  therefore,  to  be  presumed  from  them,  with 
us,  as  if  they  were  its  usual  and  certain  accompanying  indications. 

It  is  then,  not  only  from  the  absence  of  legal  authority,  but  moreover 
and  especially  from  the  absolute  improbability  of  any  such  presumption 
in  this  and  similar  cases,  that  I  must  reject  the  idea  that  a  prescriptive 
right  in  the  inhabitants  of  the  state  can  be  acquired  merely  by  common 
user  of  land  for  other  purposes  than  those  of  roads  and  streets.  Nor 
can  I  perceive  the  same  necessity  or  good  policy  in  allowing  mere 
prescriptive  public  rights  in  such  cases  that  there  is  for  applying  the 
doctrine  to  highways.  The  balance  of  public  utility,  in  my  judgment, 
inclines  the  other  way.  Landing  places,  watering  places,  open  grounds 
in  towns  or  villages,  are  all  of  that  nature,  that  the  proprietor  may 
permit  others  to  use  them  to  a  great  extent  without  lessening  his  own 
use  or  enjoyment.  It  is  neither  just  nor  politic  to  make  such  liberal 
permissions,  hazardous  to  the  rights  of  property.  I  fully  agree  with 
Judge  CowEN,  that  "considering  our  extensive  lines  of  coast,  lakes  and 
rivers,  the  long  public  enjoyment  of  landings  on  mere  courtesy,  and 
under  the  notion  of  mere  license,  revocable  when  the  resort  should 
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become  inconvenient;  considering  like  circumstances  in  respect  to  other 
objects — watering  places  at  the  shore,  and  in  creeks,  springs  and  wells, 
a  rule  of  law  which  should  admit  the  possibility  of  turning  such  enjoy- 
ment into  prescriptive  and  absolute  right  on  the  part  of  the  public 
would  open  a  field  of  litigation,  which  no  community  could  endure. 
What  is  still  worse  in  a  moral  point  of  view,  would  be  perverting 
neighborhood  forbearance  and  good  nature  to  the  destruction  of  im- 
portant rights."  In  addition  to  these  considerations,  the  peculiar 
character  of  our  institutions  and  legislation  affords  another  and  most 
cogent  argument  against  extending  the  legal  rule  of  public  prescriptive 
right  beyond  the  limit  which  it  has  already  reached.  There  is  no 
necessity  of  public  convenience  that  demands  it,  whilst  private  conveni- 
ence and  individual  rights  might  often  be  severely  injured.  Nothing 
as  the  experience  of  every  winter's  legislation  shows  us  is  more  easy, 
than  for  the  public  to  obtain  by  law  such  a  right  to  an  easement,  enjoy- 
ment or  general  use  of  property,  as  any  considerable  number  of  citizens 
find  useful  or  desirable,  by  means  of  law  and  of  payment  of  an  ade- 
quate compensation.  This  may  often  be  obtained  under  existing  laws, 
as  those  for  city  or  local  improvements,  paid  for  by  assessments ;  or  it 
may  be  done  by  special  law  based  on  petition,  when  if  the  public 
interests  demand  it,  the  interest  of  the  individual  must  yield,  provided 
an  adequate  compensation  be  secured.  In  every  such  case,  full  justice 
may  be  done  to  the  individual ;  whilst  the  existence  of  the  mere  public 
prescriptive  right  growing  out  of  good-natured  or  careless  permission, 
would  commonly  work  great  hardship  and  wrong. 

My  whole  view  of  the  doctrine  is  accordingly  this :  All  sorts  of 
easements  and  rights  to  enjoyment  of  land,  whether  of  use  or  of 
pleasure,  which  may  be  acquired  by  an  individual  by  grant  or  prescrip- 
tion, may  also  be  acquired  by  the  public  by  actual  dedication ;  and  that 
the  public  right,  when  .acquired,  stands  on  the  same  ground  as  the  right 
to  streets  and  roads.  But,  excepting  only  the  case  of  roads  or  streets, 
such  dedication  cannot  be  presumed  as  a  mere  legal  inference  from  a 
prescriptive  usfer,  but  should  be  proved  to  have  been  made  by  writing  or 
by  public  and  unequivocal  declarations  or  acts ;  that  the  evidence  of 
user  is  good  only  to  show  that  such  dedication  was  accepted  and  enjoyed, 
and  to  corroborate  or  explain  other  evidence  or  probabilities.  This  is 
not  precisely  the  doctrine  of  the  supreme  court,  but  it  covers  the  deci- 
sion made  under  their  direction  by  the  judge  at  the  second  trial,  "  that 


Post  v.  Peaesall.  123 

the  public  could  not  acquire  any  right  by  user  to  the  landing  In  ques- 
tion," to  which  the  defendant  below  excepted. 

On  the  other  points  of  local  law  I  adopt  the  construction  and  con- 
clusions of  the  supreme  court,  and  shall  therefore  vote  for  affirming 
their  decision. 

On  the  question  being  put,  8haU  this  judgment  be  reversed  f  All  the 
members  of  the  court  present  who  had  heard  the  argument,  with  the 
exception  of  the  President  of  the  Senate,  and  Senators  Fueman, 
Maynaed,  and  Woeks,  voted  in  the  negative.  Whereupon  the  judg- 
ment of  the  supreme  court  was  appiemed. 


An  easement  is  defined  by  Messrs.  Gale  and  Whatley  in  their  work  on 
Easements  to  be  "  a  liberty,  privilege  or  advantage  which  one  hath  in  the 
lands  of  another  without  profit."  This  definition  is  adopted  by  Thompson, 
J.,  in  the  Big  Mountain  Improvement  Go.'s  Appeal,  54  Pa.  St.  361.  Kent's 
defiqition  is — the  right  which  one  man  has  to  use  the  land  of  another  for 
a  specific  purpose,  3  Kent  Com.  328 ;  this  is  adopted  by  the  Supreme 
Court  of  Oregon  in  Jackson  v.  Trullinger,  9  Oreg.  395.  In  Eitger  v. 
Parker,  8  Cush.  145,  Shaw,  J.,  defines  an  easement  as  follows:  "A 
right  which  one  proprietor  has  to  some  profit,  benefit  or  lawful  use  out 
of  or  over  the  estate  of  another  proprietor."  This  last  definition  is  open 
to  the  objection  that  it  includes  the  right  of  profits  a  prendre,  between 
which  and  an  easement  there  is  a  well-defined  distinction,  although  the 
two  rights  are  sometimes  treated  loosely  together ;  and  the  former  defini- 
tions in  their  bald  statement  do  not  bring  out  the  characteristic  of  an 
easement,  viz.,  that  it  must  be  for  the  benefit  of  land  of  one  proprietor  as 
well  as  exercised  in  or  over  the  land  of  another.  Mr.  Tudor,  in  his  note  to 
Sury  V.  Pigot,  Poph.  166,  Tudor's  Lead.  Cas.  on  Real  Prop.  16'7,  gives 
the  following  accurate  and  comprehensive  definition:  "A  privilege  with- 
out profit  which  the  owner  of  one  tenement,  which  is  called  the  dominant 
tenement,  has  over  another,  which  is  called  the  servient  tenement,  to 
compel  the  owner  thereof  to  permit  to  be  done  or  to  refrain  from  doing 
something  on  such  tenement  for  the  advantage  of  the  former." 

An  easement  is  not  an  estate  or  interest  in  the  servient  tenement  itself 
or  a  right  to  any  part  of  it,  and  this  is  the  mark  in  distinction  between  an 
easement  and  a  right  of  profit  a  prendre  in  alieno  solo,  which  is  such  an 
interest,  Post^.  Pearsall,  22  Wend.  425;  Huff  v.  McGauley,  55  Pa.  St.  206 ; 
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Huntington  v.  Asher,  96  N.  Y.  604.  The  two  rights  may  coexist  and 
hence  may  be  readily  confused,  but  although  in  the  valuable  case  of  Hill 
V.  Lord,  48  Me.  83,  Davis,  J.,  says:  "The  distinction  between  an  inte- 
rest in  the  soil  or  a  right  to  a  profit  in  it  and  an  easement,  is  not  always 
palpable.  The  line  of  separation  is  sometimes  obscure,  in  some  points 
unsettled,  with  no  established  principles  by  which  to  determine  it ;"  yet 
it  is  thought  that  a  reference  to  the  distinction  above  taken  will  keep  the 
two  species  of  rights  sufficiently  apart  in  our  minds;  thus  the  right  to  take 
minerals  under  the  surface  of  the  land  of  another  and  the  right  to  take 
sea-weed  from  the  shore  belonging  to  another  are  examples  of  right  of 
profit  a  prendre;  but  the  right  to  go  upon  the  land  for  the  purpose  of 
taking  the  minerals  or  the  sea- weed  is  an  example  of  an  easement,  i.  e.,  a 
right  of  way. 

Variety  of  Easements. 

Easements  are  of  various  kinds.  Indeed,  almost  anything  may  be 
granted  as,  or  be  developed  by  use  into,  an  easement  for  the  benefit  of  one 
property  and  be  imposed  as  a  servitude  upon  another,  the  only  limitations 
to  this  statement  being  found  in  the  rules  that  the  easement  or  servitude 
must  not  be  against  public  policy  and  that  when  granted,  it  must  not  inju- 
riously affect  the  rights  of  third  persons.  Van  Rensselaer  v.  Albany  &  West 
Stockhridge  R.  R.  Co.,  3  N.  Y.  S.  C.  620,  8  Id.  507,  affirmed  62  N.  Y.  65 ; 
where  the  easement  is  claimed  by  prescription  the  limitation  saving  the 
rights  of  third  persons  will  manifestly  not  apply,  for  the  injury  itself  will 
become  a  servitude. 

Afflrmative  and  Negative  Easements. 

A  common  division  of  easements  is  into  affirmative  and  negative.  The 
first  class  embraces  those  in  which  the  owner  of  land  is  required  to  permit 
some  act  to  be  done  thereon,  or  with  reference  thereto,  by  the  owner  of 
the  easement ;  of  this  class  are  the  right  of  way ;  the  right  to  maintain  a 
fishery  on  the  soil  of  another,  Melmn  v.  Whiting,  13  Pick.  184 ;  to  main- 
tain eaves  and  a  roof  projecting  over  the  property  of  another.  Meek  v. 
Breckenridge,  29  Oh.  St.  642  ;  flow  or  drip  the  roof  of  another,  Tanner  v. 
Valentine,  75  111.  624  ;  to  use  a  chimney.  Canning  v.  Andrews,  123  Mass. 
155 ;  to  maintain  an  embankment  without  being  liable  for  damages  in  case 
of  a  slide  upon  the  servient  tenement.  Van  Rensselaer  v.  Albany  &  Sara- 
toga R.  R.,  8  N.  Y.  S.  C.  620  ;  8  Id.  507,  affirmed  62  N.  Y.  65  ;  to  use  part 
of  the  neighboring  premises  for  the  deposit  of  coal-dust  and  for  a  breaker. 
Big  Mountain  Improvement  Go.'s  Appeal,  54  Pa.  St.  361 ;  to  use  part  of  a 
building  for  offices,  City  of  Hartford  v.  County  of  Hartford,  49  Conn.  554; 
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to  use  a  water-closet,  McMakin  v.  Magee,  13  Phila.  105  ;  to  pile  logs  on 
a  neighbor's  land,  Voorhees  v.  Burchard,  6  Lans.  ItC,  affirmed  55  N.  Y. 
98;  to  maintain  an  aqueduct,  Holleribeck  v.  McDonald,  112  Mass. 
247 ;  to  fasten  a  boom  on  the  shore  of  an  adjoining  owner,  EosMns 
V.  Brawn,  76  Me.  68  ;  to  maintain  a  raceway,  Folsom  v.  Freeborn,  13  R.  I. 
200 ;  to  overflow  the  lands  of  another,  Watuppa  Reservoir  v.  Mackenzie,  132 
Mass.  71;  Wilcoxon  v.  McOhee,  12  111.  386;  Jackson  v.  Trullinger,  9 
Oreg.  395;  Mirns  v.  Weatherhee,  2  Strobb.  184;  Cook  v.  Pridgen,  45 
Ga.  381 ;  Bridges  v.  Purcell,  1  D.  &  B.  L.  492 ;  to  pollute  water, 
McGallum  v.  Germantown  Water  Co.,  54  Pa.  St.  40;  to  use  a  chimney 
for  the  passage  of  smoke.  Canning  v.  Andrews,  123  Mass.  155 ;  to  have 
railroad  cars  stop  at  a  certain  place,  Pitkin  v.  L.  J.  R.  R.  Co.,  2  Barb. 
Ch.  21. 

The  second  class  embraces  those  easements  wherein  the  right  of  the 
easement  owner  is  simply  that  something  shall  not  be  done  by  the  land 
owner — examples  of  this  class  are  the  easement  of  light  and  air,  Parker  v. 
Foote,  19  Wend.  309  ;  an  easement  that  land  shall  not  be  built  upon,  Hiles 
V.  Miller,  3  Paige,  254  ;  and  Mr.  Tudor  includes  under  negative  easements 
the  right  of  subjacent  support  and  of  party  wall,  see  note  to  Sury  v.  Pigot, 
Poph.  168.  Both  of  these  easements,  however,  seem  to  us  to  partake 
rather  of  the  character  of  positive  easements. 

Apparent  and  Continuous  and  Non-apparent  and  Non-continu- 
ous Easements. 

Another  distinction  drawn  amongst  easements  is  that  which  classifieo 
them  as  apparent  and  continuous  or  non-apparent  and  non-continuous. 
This  distinction  is  fully  recognized,  Francies's  Appeal,  96  Pa.  St.  200 ; 
Fetters  v.  Humphreys,  18  N.  J.  Eq.  260,  and  is  of  considerable  import- 
ance in  view  of  the  rulings  upon  the  question  of  what  easements  will 
pass  by  implication  on  a  conveyance  of  the  dominant  tenement.  It  is  well 
stated  by  Zabriskie,  Oh.,  in  Fetters  v.  Humphrey,  supra  :  "  Easements 
are  either  apparent  and  continuous  or  not  so.  Apparent  or  continuous 
easements  are  those  depending  upon  some  artificial  structure  or  upon 
a  natural  formation  of  the  servient  tenement,  obvious  and  permanent, 
which  constitutes  the  easement  or  is  the  means  of  enjoying  it ;  as  the 
bed  of  a  running  stream,  an  overhanging  roof,  a  pipe  for  conveying 
water,  a  drain  or  a  sewer.  Non-apparent  or  non-continuous  easements 
are  such  that  have  no  means  specially  constructed  or  appropriated  to 
their  enjoyment  and  that  are  enjoyed  at  intervals,  leaving  between  these 
intervals  no  visible  sign  of  their  existence,  such  as  a  right  of  way  or  right 
of  drawing  a  seine  upon  the  shore," 
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Division  of  Sasements  in  Louisiana  into  Urban  and  Bural. 

In  Louisiana,  by  the  Code,  easements,  or,  as  they  are  called  in  the  Code, 
servitudes,  are  divided  into  urban  and  rural — of  the  first  class  are  the 
rights  of  support,  drip,  drain,  preventing  a  drain,  view  or  lights,  raising 
buildings,  preventing  their  raising,  passage,  drawing  water ;  of  the  second, 
passage,  way,  taking  water,  aqueduct,  watering,  pasturage,  burning  brick 
or  lime  and  taking  earth  or  sand  on  the  estate  of  another.  Code,  §§  709, 
710,  711,  721. 

Statutory  Enumeration  in  California  and.  Dakota. 

By  statute  in  California,  Civil  Code,  §  5801,  and  Dakota,  Civil  Code, 
244,  easements  are  enumerated  as  follows :  right  of  pasture,  fishing;  taking 
game ;  way ;  taking  water,  wood,  minerals,  etc.  [this  seems  to  confuse  the 
right  of  profit  a  prendre  and  easement] ;  transacting  business  upon  land 
condiicting  lawful  sports ;  receiving  light,  air  or  heat  from  or  over  or  dis- 
charging the  same  on  land  ;  receiving  water  from  or  discharging  it  upon 
land ;  flooding  land ;  having  water  flow  without  disturbance  or  dimi- 
nution ;  using  a  wall  as  a  party  wall ;  receiving  more  than  natural 
support  from  adjacent  lands  or  things  affixed  thereto  ;  having  the  whole 
of  a  division  fence  maintained  by  the  coterminous  owner;  having  a 
public  conveyance  stopped  or  of  stopping  the  same  on  land ;  the  right  to 
a  seat  in  church ;  the  right  of  burial. 

Servient  and  Dominant  Tenements. 

For  the  existence  of  an  easement  there  must  necessarily  be  two  tene- 
ments, the  dominant,  or  the  tenement  for  the  benefit  of  which  the  ease- 
ment exists — and  the  servient,  or  the  tenement  in,  over,  or  upon  which  the 
easement  is  exercised,  Boss  v.  Thompson,  78  Ind.  90 ;  Dark  v.  Johnston, 
55  Pa.  St.  164  ;  and  where  there  are  not  two  such  tenements  there  can  be 
no  easement ;  thus  in  Folsom  v.  Freeborn,  13  R.  I.  200,  one  Kelly  owned 
land  bounding  on  a  stream,  and,  in  1794,  built  by  legislative  authority  a 
toll  bridge ;  his  son  and  devisee  owned  a  mill  and  put  his  mill  wheel  in 
the.  stream  where  the  bridge  abutments  and  piers  formed  a  race-way.  In 
1870  the  bridge  owners  conveyed  to  the  State  the  bridge,  with  warranty 
and  covenants  against  incumbrances.  The  town  of  Warren,  by  virtue  of 
an  Act  of  Assembly,  built  a  new  bridge,  so  constructed  that  the  race-way 
was  destroyed ;  it  was  held  that  the  mill  owner  could  not  claim  an  ease- 
ment of  race-way,  for  it  depended  on  the  bridge,  and  when  it,  the  servient 
tenement,  no  longer  existed  the  easement  also  had  ceased  to  exist ;  and 
so  the  right  which  an  individual  has  to  go  upon  or  use  the  premises  of 
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another,  when  he  possesses  no  land  to  be  benefited  by  the  exercise  of  that 
right,  is  not  an  easement.  Dark  v.  Johnston,  supra.  In  this  respect  an 
easement  differs  from  a  right  of  profit  a  prendre,  which  requires  no  domi- 
nant tenement  to  support  it,  although  such  a  right  may  become  appurte- 
nant to  land,  Huntington  v.  Asher,  96  N.  Y.  604. 

The  tenements  must  be  held  by  different  persons,  for  the  essence  of  an 
easement  is  that  it  be  a  right  exercisable  in,  over,  or  upon  the  land  of 
another,  and  no  one  can  have  an  easement  in  his  own  land,  Denton  v. 
Leddell,  23  N.  J.  Eq.  64 ;  Oliver  v.  Hook,  47  Md.  301 ;  Murphy  v.  Welch, 
128  Mass.  489;  St.  Louis  Bridge  Co.  v.  Curtis,  103  111.  419;  Brakeley 
V.  Sharp,  9  N.  J.  Eq.  9 ;  De  Sochemont  v.  Railroad,  64  N.  H.  500. 

"Easements  in  Gross"  properly  speaking'  not  Easements. 

It  will  be  seen  that  the  requirement  of  a  dominant  tenement  excludes 
from  consideration  as  an  easement  what  is  sometimes  called  an  "  easement 
in  gross" ;  i.  e.,  a  right  exercisable  in  or  upon  land  by  one  not  the  owner 
thereof,  irrespective  of  ownership  of  other  land  by  the  person  entitled  to  such 
right,  this  right  though  sometimes  spoken  of  as  an  easement  is  not  properly 
such,  and  it  is  noteworthy  that  even  authorities  which  speak  of  an  "ease- 
ment in  gross"  have  adopted  the  rule  that  wherever  the  phraseology  of 
a  writing  which,  it  is  claimed,  conveys  either  an  easement  appurtenant 
or  a  right  in  gross,  is  before  a  court  for  interpretation  that  sense  will  be 
given  to  it  which  will  sustain  an  easement  appurtenant  if  it  can  be  in  any 
legitimate  way  attached  to  premises.  McMahon  v.  Williams,  79  Ala.  288  ; 
Spensley  v.  Valentine,  34  Wise.  154;  Dennis  v.  Wilson,  107  Mass.  691. 

Easement  does  not  interfere  witli  Title. 

The  existence  of  an  easement  does  not  interfere  with  the  title  of  the 
servient  tenement,  the  latter  can  therefore  be  reserved  as  a  homestead, 
Randal  v.  Elder,  12  Kan.  257,  and  it  can  be  used  for  any  purpose  which 
does  not  interfere  with  the  easement,  Atkins  v.  Bordman,  2  Mete.  457 ; 
Bliss  V.  Greeley,  45  N.  Y.  671 ;  Martien  v.  Delaware  &  Hudson  Canal 
Co.,  27  N.  Y.  S.  C.  427 ;  as  said  by  Doe,  C.  J.,  in  Olcott  v.  Thompson,  59 
N.  H.  154,  "  the  right  of  the  easement  owner  and  the  right  of  the  land  owner 
are  not  absolute,  irrelative  and  uncontrolled  but  are  so  limited  each  by  the 
other  that  there  may  be  a  due  and  reasonable  enjoyment  of  both,"  acting 
on  this  principle,  where  an  owner  of  land  fronting  on  a  river  had  given  to 
the  public  a  right  of  way  only,  over  such  land,  the  United  States  Circuit 
Court  for  Tennessee  enjoined  the  enforcement  of  an  ordinance  prohibiting 
charges  for  wharfage  for  goods  deposited  on  the  premises  covered  by  the 
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right  of  way,  Stevenson  v.  Chattanooga,  20  Fed.  Rep.  586 ;  and  in  New 
Jersey  Zinc  and  Iron  Go.  v.  Morris  Canal  and  Bankiny  Co.  (N.  J.),  13 
Cent.  Rep.  342,  it  was  held  that  the  acquirement  of  a  right  of  way  by  a 
railroad  company  over  or  along  the  shore  of  riparian  land  did  not  destroy 
the  right  of  the  owner  to  preserTO  or  improve  the  connection  of  his  land 
with  the  adjacent  tide  water. 

Easement,  Keal  Estate  within  Statute  of  Frauds. 

An  easement  is  real  estate  within  the  meaning  of  the  Statute  of  Frauds 
or  any  statute  prohibiting  the  passing  of  title  to  real  estate  by  parol, 
Bullen  V.Runnels,  2  N.  H.  255  ;  Collam  v.  Hooker,  1  Rawle,  108 ;  Bang- 
hart  V.  Flummerfelt,  43  N.  J.  L.  28 ;  Carleton  v.  Redington,  21  N.  H. 
291 ;  Butt  V.  Napier,  14  Bush,  39  ;  Pitkins  v.  The  Long  Island  R.  B.  Co., 
2  Barb.  Ch.  221 ;  Nellis  v.  Munson,  108  N.  Y.  453 ;  but  it  is  also  held  that 
the  exception  of  an  executed  contract  applies  to  the  case  of  an  easement, 
thus,  when  a  parol  agreement  for  the  erection  of  a  party  wall  has  been  ex- 
ecuted, the  easement  in  the  party  wall  will  be  held  to  have  vested,  Rawson 
V.  Bell,  46  Ga.  19. 

Easements  exist  by  Grant  or  Prescription. 

An  easement  can  exist  in  grant  only,  or  by  prescription,  which  implies 
a  grant,  except  possibly  where  a  statute  regulates  the  acquirement  of  an 
easement  by  adverse  use  in  which  case  it  is  probably  not  necessary  to 
resort  to  the  presumption  of  a  grant,  and  it  cannot  be  created  by  parol 
only,  Arnold  v.  Stevens,  24  Pick.  109  ;  Francies^s  Appeal,  96  Pa.  St.  200  ; 
Fuhr  V.  Dean,  26  Mo.  116;  Forbes  v.  Balenseifer,  t4  111.  183;  and 
though  it  is  sometimes  said  that  the  same  effect  may  be  worked  by  a 
license,  acted  upon,  as  by  a  grant,  yet  an  examination  of  the  cases  will  show 
that  this  is  the  case  only  where  the  action  upon  the  license  has  put  the 
licensee  in  such  a  position,  that,  were  the  license  revoked,  he  would  suffer 
injury  of  a  character  against  which  equity  should  protect  him  or  where  the 
doctrine  of  estoppel  in  pais,  can  be  properly  invoked,  Kenyon  v.  Nichols, 
1  R.  I.  412  ;  as  where  the  licensee  has  gone  to  great  expense  on  the  faith  of 
the  license ;  Russell  v.  Hubbard,  59  111.  335  (and  Rawson  v.  Bell,  supra, 
is  sustainable  on  this  ground),  or  where  the  revocation  would  render  the 
dominant  property  valueless  or  seriously  affect  its  value.  A  good  example 
of  this  is  found  in  Harrison  v.  Boring,  44  Tex.  255,  where  after  an  announce- 
ment by  the  owner  that  a  certain  lot  would  be  left  open  for  depot  purposes, 
the  owner  sold  other  lands  and  the  purchaser,  on  the  faith  of  the  announce- 
ment, erected  buildings  thereon,  which  would  be  of  little  worth  were  the 
lot  built  upon  otherwise  than  as  announced. 
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Ordinarily,  the  rule  is  as  stated  by  Metoalp,  J.,  in  Morse  v.  Gopeland, 
2  Gray,  305 :  "  An  easement  in  real  estate  can  be  acquired  only  by  deed 
or  prescription  which  supposes  a  deed.  The  authorities  show  that  the  rule 
sometimes  laid  down  in  the  books  that  a  license  executed  cannot  be  coun- 
termanded is  not  applicable  to  licenses  which,  if  given  by  deed,  would  create 
an  easement,  but  to  licenses  which,  if  given  by  deed,  would  extinguish  or 
modify  an  easement.  They  also  show  that  the  distinction  sometimes 
taken  in  the  books  between  a  license  to  do  acts  on  the  licensee's  own  land 
and  a  license  to  do  acts  on  the  Ifcensor's  land  is  the  same  distinction  that 
is  made  between  licenses  which,  if  held  valid,  would  create,  and  licenses 
which  extinguish  or  modify  an  easement.  Generally,  if  not  always,  a 
license  which  when  executed  extinguishes  or  modifies  an  easement  is, 
from  the  nature  of  the  case,  a  license  to  do  acts  on  the  servient  tenement, 
the  tenement  of  the  licensee."  In  the  case,  from  which  the  opinion  in  the 
above  is  quoted,  it  was  held  that  an  oral  license  to  ditch  across  the  licensor's 
land  was  revocable,  even  after  it  had  been  enjoyed  for  twenty  years. 

Who  may  create  an  easement. 

Any  person  owning  land  and  otherwise  competent  to  execute  a  deed  may 
create  an  easement  and  the  land  owner  may,  as  we  have  seen,  subject  to  the 
restriction  of  public  policy,  impose  any  servitude  upon  his  land  that  he 
pleases,  but  the  rights  or  interests  of  others  than  the  grantor  in  the  same 
land  cannot  be  affected  by  the  grant  of  an  easement  or  the  assumption  of 
a  servitude  ;  thus  after  a  mortgage  has  been  executed  the -mortgagor  can- 
not create  an  easement  to  the  prejudice  of  the  mortgagee.  Murphy  v. 
Welch,  128  Mass.  489;  and  a  tenant  in  common  cannot  impose  a  servitude 
on  the  common  property,  Grippen  v.  Morss,  49  N.  Y.  63,  even  by  express 
grant,  Marshall  v.  Trumbull,  28  Conn.  183. 

Grant  of  Easement  must  be  to  claimant  or  one  in  privity  with 
him. 

To  make  a  grant  of  an  easement  valid  it  must  be  made  directly  to  the 
claimant  or  to  one  in  privity  with  him ;  thus  where  a  contractor  for  the 
construction  of  a  canal,  not  acting  for  the  canal  company,  obtained  leave  to 
excavate  and  construct  the  canal  at  a  particular  place  by  an  agreement 
with  the  landowner,  and  the  agreement  was  rescinded  by  the  company, 
which,  however,  continued  to  use  the  canal  as  constructed,  it  was  held 
that  the  company  had  acquired  no  easement  and  was  liable  in  trespass, 
Cobb  V.  Hampshire  &  Hampden  Canal  Co.,  18  Pick.  340. 
9 
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Creation  of  Basement. 

It  sometimes  becomes  of  interest  to  determine  whether  the  words  of  a 
deed  relied  on  as  creating  an  easement  have  or  have  not  that  effect ;  of 
course  where  the  words  are  plain  no  question  can  arise,  but  it  sometimes 
happens  that  an  ambiguous  expression  leaves  it  doubtful  whether  an  ease- 
ment or  the  soil  itself  is  granted,  or  whether  an  easement  or  a  mere  license 
is  intended  to  be  given. 

There  may  be  an  apparent  grant  or  reservation  of  land,  in  fee  or  for 
another  estate,  which  is,  nevertheless,  merely  the  creation  of  an  easement ; 
thus  where  there  was  a  grant  of  the  surface  of  certain  land  in  fee  with  the  pro- 
vision that  "  the  surface  right  hereby  granted  shall  not  be  deemed  or  taken 
to  be  a  right  granted  to  said  company  for  the  purpose  of  laying  out  a  town 
or  building  thereon,  but  only  for  the  purpose  of  a  coal-breaker  and  dirt- 
room  for  the  deposit  of  coal-dirt,"  an  easement  only  was  held  to  pass,  Big 
Mountain  Improvement  Go.'s  Appeal,  54  Pa.  St.  361 ;  so  where  land,  de- 
scribed by  metes  and  bounds,  was  conveyed,  ''  except  a  strip  of  the  north 
and  west  sides  thereof,  thirty  feet  wide,  ....  reserved  for  a  road,"  it  was 
held  that  there  was  a  reservation  of  an  easement  only  and  not  an  excep- 
tion of  the  strip  thirty  feet  wide,  Abraham  v.  Abbott,  8  Oreg.  53 ;  and  see 
Gardner  v.  Boston,  106  Mass.  549 ;  in  Owen  v.  Field,  102  Id.  90,  W. 
owned  two  lots,  A.  and  B. ;  on  A.  were  four  springs;  he  conveyed  the 
whole  use  of  the  four  springs  to  K.,  with  the  right  of  laying  an  aque- 
duct, and  K.  covenanted  to  furnish  water  to  W.  on  both  lots,  with  a  con- 
dition that  "  this  indenture  will  cease  and  thereafter  be  of  no  effect,"  on  a 
failure  for  a  given  time  to  supply  water,  it  was  held  that  the  grant  was  of 
an  easement  and  not  of  the  fee  of  the  springs  [this  case,  however,  as  re- 
ported, seems  somewhat  questionable,  for  if  no  estate  passed  where  was 
the  dominant  tenement  in  K.  to  support  the  alleged  easement  ?]  ;  in 
Roberts  v.  Baumgarten,  110  N.  Y.  380,  a  deed  for  land  upon  Harlem 
Creek  "  including  the  mill  stream  and  mill  pond  with  all  its  privileges 
.  .  .  and  to  shut  the  mill  dam"  was  held  to  show  an  intent  to  convey 
an  easement  only  and  not  the  stream  itself  It  may,  however,  be  re- 
marked that  the  court  was  aided  in  coming  to  this  conclusion  by  the 
fact  that  Harlem  Creek  was  a  navigable  stream.  So  the  grant  of  a  river 
landing,  "so  far  as  the  same  shall  be  necessary"  for  erecting,  maintaining, 
and  supporting  a  bridge,  is  a  grant  of  an  easement  only,  Schuylkill 
Navigation  Go.  v.  Stoever,  2  Grant,  462 ;  but  the  mere  restriction  of  the 
use  to  which  the  land  is  to  be  put  will  not  prevent  a  grant  thereof  from 
being  of  the  fee;  thus  in  Goburn  v.  Goxeter,  51  N.  H.  158,  a  grant  of  land 
to  be  used  as  a  road  and  for  no  other  purpose  was  held  to  pass  the  fee 
of  the  land  described. 
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Where  the  question  arises  between  a  license  and  an  easement,  the  prob- 
able intent,  where  the  grant  is  not  under  seal,  should,  we  think,  determine 
the  question.    A  written  permission  to  a  railroad  company  to  dig-  a  tunnel 
has  been  held  to  give  an  easement,  Cook  v,  Chicago,  Burlington  &Quincy 
R.  R.  Co.,  40  Iowa,  451 ;  and  where  A.,  who  held  land  by  a  title  bond, 
sold  a  portion  to  C,  and  C.  and  the  original  vendor,  B.,  entered  into  an 
agreement  in  writing,  not  under  seal,  that  C.  should  keep  open  a  ditch 
across  the  portion  sold  to  him  and  a  bond  was  given  by  C.  to  B.  in  con- 
sideration thereof,  it  was  held  that  no  mere  license  was  granted,  but  a 
right  in  the  nature  of  an  easement.  Van  Ohlen  v.  Van  Ohlen,  56  111.  528. 
While  a  grant  of  a  property  "  with  the  appurtenances"  will  carry  with 
it  all  easements  existing  at  the  time  of  the  grant,  or  what  would  be  ease- 
ments, were  the  servient  and  dominant  tenements  owned  by  different  per- 
sons, yet  it  will  not  create  an  easement,  Oliver  v.  Hook,  47  Md.  301 ; 
thus  where  one,  who  has  been  in  the  habit  of  using  a  path  across  one  por- 
tion of  his  premises  in  going  to  and  from  another  portion,  there  being,  how- 
ever, access  to  the  highway  from  the  second  mentioned  portion  without  using 
the  path,  conveys  the  latter  portion,  the  grantee  will  not  take  a  right  of  way 
by  the  path  over  the  retained  premises,  Kenyon  v.  Nichols,  1  R.  I.  411 ; 
Mabie  v.  Matleson,  IT  Wise.  1 ;  but  a  grant  of  any  part  of  the  premises, 
as  of  the  coal  under  the  surface  or  a  mine,  will  carry  with  it  and  create 
such  easements  as  may  be  necessary  for  the  use  of  the  thing  granted ; 
thus  a  grant  of  coal  in  place  creates  an  easement  of  entrance  and  digging, 
Evoing  v.  Sandoval  Coal  and  Mining  Co.,  110  111.  290 ;  Marvin  v.  Brew- 
ster Iron  Mining  Co.,  55  N.  Y.  538. 

An  easement  may  be  created  by  a  covenant  or  agreement  not  to  use  the 
servient  land  in  a  certain  way,  when  the  restriction  of  use  is  for  the  benefit 
of  other  land,  Barrow  v.  Richard,  8  Paige,  351 ;  Brouwer  v.  Jones,  23  Barb. 
153 ;  Gibert  v.  Peteler,  38  Id.  488,  or  by  a  covenant  that  the  owner  of  land 
will  maintain  his  premises  in  a  certain  condition.  Stetson  v.  Curtis,  119 
Mass.  266  ;  or  by  a  restriction  or  reservation  in  a  deed  as  to  the  use  of  the 
premises  granted,  Whitney  v.  Union  R.W.  Co.,  11  Gray,  359  ;  Herrick  v. 
Marshall,  66  Me.  435 ;  as  where  there  is  restriction  on  building,  Herrick  v. 
Marshall ;  and  the  situation  of  the  land  granted  relatively  to  other  land 
of  the  grantor  may  be  considered  in  order  to  determine  whether  the  in- 
tention is  to  create  an  easement  or  not.  Peck  v.  Conway,  119  Mass.  546. 
In  the  case  cited,  the  owner  of  a  piece  of  land  sold  to  an  adjoining  owner 
a  triangular  portion  thereof  which  lay  next  to  the  vendee's  land,  with  a 
restriction  that  no  building  should  be  erected  upon  such  triangular  piece  by 
the  vendee,  his  heirs  or  assigns.  The  two  properties  having  afterwards  been 
acquired  one  by  the  defendant  and  the  other  by  the  plaintiff,  it  was  held  that 
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the  restriction  had  created  an  easement  of  light  and  air  and  that  the  tri- 
angular piece  could  not  be  built  upon.  Morton,  J.,  said  :  "  In  this  case 
the  triangular  piece  of  land  affected  by  the  easement  was  part  of  a  large 
lot  owned  by  Ensign.  He  retained  the  remainder  of  the  large  lot  for  his 
homestead.  There  is  no  suggestion  that  he  had  other  land  in  the  vicinity 
which  could  be  benefited  by  the  restriction.  It  is  difficult  to  see  how  he 
would  have  any  interest  in  restricting  the  use  of  the  land  sold  except  as 
owner  of  the  house  and  lot  which  he  retained.  The  nature  of  the  restriction 
also  implies  that  it  was  intended  for  the  benefit  of  this  lot.  .  .  .  The  fair 
inference  is  that  the  parties  intended  to  create  this  easement  or  servitude 
for  the  benefit  of  the  adjoining  estate." 

An  easement  may  be  granted  or  created,  although  it  be  not  mentioned 
or  referred  to  in  the  deed  conveying  the  land  for  which  it  is  claimed,  when 
there  is  a  reference  in  the  deed  to  a  plan  or  to  another  writing  which  sets 
out  the  easement,  as  where  lots  are  sold  by  reference  to  a  plan  upon  which 
are  marked  out,  on  ground  belonging  to  the  grantor,  streets,  alleys  or  public 
squares,  Pratt  v.  Buffalo  City  R.  W.  Co.,  26  N.  Y.  S.  C.  30  ;  Lowe  v.  Med- 
gate,  42  Oh.  St.  329  ;  Henderson  v.  Donovan,  13  Lea,  289  ;  Taylor  v.  Map- 
per, 62  N.  Y.  649.  In  Lennig  v.  Ocean  City  Association,  41  N.  J.  Eq. 
606,  reversing  S.  C,  Id.  24,  the  defendant  association  sold  land  to  the 
plaintiff  by  a  plan  on  which  was  marked  a  certain  space  between  the  land 
sold  and  the  sea  as  "  camp  ground,"  on  this  ground  were  annually  pitched 
for  a  few  weeks  tents  for  the  accommodation  of  persons  who  came  to  at- 
tend camp-meeting;  some  few  years  after  the  sale,  the  association  an- 
nounced that  it  would  cut  the  camp  ground  up  into  small  lots  and  lease 
them  for  building  purposes ;  it  was  held  in  effect  that  the  plaintiff  had  been 
granted  an  easement  to  have  the  camp  ground  open  except  when  tempora- 
rily occupied  by  tents,  and  an  injunction  was  issued  restraining  the  con- 
version thereof  into  lots  with  permanent  structures  thereon.  It  is  immate- 
rial whether  the  plan  be  recorded  or  not,  Lowe  v.  Redgate,  supra.  To 
give  a  plan  the  effect  above  attributed  to  it,  it  must  have  been  either 
made  or  adopted  by  the  grantor ;  therefore  where  a  sale  is  made  under  a 
power  and  by  reference  to  a  map  which  does  not  fulfil  this  requirement, 
no  easement  is  given,  Bloomfield  v.  Ketcham,  32  N.  Y.  S.  0.  218. 
Where  a  street  is  marked  which  has  not  yet  been  opened  the  grantee  may 
compel  the  opening  so  as  to  give  him  in  effect  the  easement  which  is  his 
in  law,  Henderson  v.  Donovan,  supra.  The  conveyance  of  land  by  a 
description  calling  for,  as  a  boundary,  a  way,  street  or  alley  over  the  land 
of  the  grantor,  either  as  laid  out  or  indicated  upon  a  plan  or  in  a  writing  re- 
ferred to  in  the  deed,  is  such  a  recognition  of  an  easement  as  will  estop  the 
grantor  from  denying  its  existence,  Tobey  v.  Taunton,  119  Mass.  404 ;  Lewis 
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V.  Beatlie,  105  Id.  410;  Howe  v.  Al^er,  4  Allen,  206;  and  calling  the  street 
or  way  a  square  will  not  alter  the  rights  of  the  grantee,  Franklin  Ins. 
Co.  V.  Cousens,  121  Mass.  258.  Selling  lands  bounded  on  a  park  laid  out 
by  the  seller  creates  an  easement  to  have  the  land  covered  by  the  park  left 
open,  Foster  v.  City  of  Buffalo,  64  How.  Pr.  127. 

But  where  an  alley  called  for  as  boundary  neither  exists  in  fact  nor  is 
laid  out  upon  a  plan,  but  there  is  a  reservation  to  the  grantor  of  land  for 
an  alley  when  a  city  shall  be  extended,  the  deed  will  not  give  an  ease- 
ment, Bushman  v.  Gibson,  15  Neb.  676.  In  some  cases  the  construction 
of  a  deed,  in  the  absence  of  an  express  statement  therein,  may  be  controlled 
by  the  condition  and  use  of  the  land  conveyed  or  referred  to  at  the  time 
of  the  grant,  Burwell  v.  Eobson,  12  Gratt.  322 ;  Sanderlin  v.  Baxter,  76 
Va.  299. 

Grant  of  Elasement  by  Implication  from  Grant. 

Easements  may  be  granted  by  implication,  where  there  is  no  reference  to 
them,  either  direct  or  indirect,  in  the  grant  of  the  property  to  which  they 
become  attached,  in  three  ways.  (1)  Where  a  grantor  owns  land  or  other 
realty  and  conveys  a  portion  thereof,  or  a  house  or  other  erection  thereon, 
to  the  enjoyment  of  which  an  easement  over  or  upon  the  remaining  prop- 
erty of  the  grantor  is  necessary,  and  this  whether  the  property  retained 
has  or  has  not  been  used  by  the  grantor  for  the  benefit  of  the  property  con- 
veyed. (2)  Where  a  person  owning  what  are  claimed,  after  his  convey- 
ance, to  be  dominant  and  servient  tenements  has  while  they  were  in  his 
common  ownership  used  one  for  the  benefit  of  the  other  in  such  manner  as 
would  give  rise  to  the  presumption  that  an  easement  existed,  were  the 
tenements  held  in  different  rights.  (3)  Where  the  owner  of  two  tracts  or 
portions  of  one  tract  makes  simultaneous  conveyances  of  the  two  to  differ- 
ent persons  and  an  easement  is  necessary  for  the  enjoyment  of  one. 

Easements  by  implication  may  be  divided  into  three  classes  according 
as  their  existence  depends  upon  one  or  other  of  the  ways  of  creation  just 
mentioned. 

Easement  Implied  from  Necessity. 

Of  the  first  class,  familiar  examples  are  found  in  those  cases  in  which 
there  is  a  grant  of  a  mine,  in  which  case  easements  of  digging  and  of 
way  arise ;  so  where  a  mill  is  granted,  eo  nomine,  the  easement  of  a  race 
arises ;  and  other  easements  may  be  thus  given  ;  thus,  where  A.  conveyed 
a  house  which  stood  upon  his  premises,  with  the  appurtenances,  and  at 
that  time  no  drain  existed  from  the  house  over  or  through  the  remaining 
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land  of  A.,  and  tbe  purchaser  afterwards  constructed  a  drain  ;  the  appellate 
court  held  that  if  such  a  drain  were  necessary  for  the  enjoyment  of  the 
house,  an  easement  of  drain  must  be  held  to  have  been  granted,  and  that 
it  was  therefore  error  for  the  judge  at  the  trial  to  instruct  the  jury  that 
if  the  drain  did  not  exist  at  the  time  of  the  conveyance  no  easement  of 
drain  could  arise  therefrom,  Thayer  v.  Payne,  2  Cush.  327  ;  and  in  Beiners 
V.  Young,  45  N.  Y.  S.  C.  335,  the  plaintiff's  grantor  sold  to  the  defendant, 
or  to  one  whose  title  he  had,  a  house  which  the  grantor  had  erected  on  the 
eastern  portion  of  his  premises,  and  conveyed  such  eastern  portion  ;  after- 
wards, the  plaintiff  acquired  title  to  the  western  portion  of  the  premises, 
and  on  a  survey  it  was  found  that  the  west  wall  of  the  defendant's 
house  rested  on  part  of  the  plaintiff's  premises.  It  was  held  that  the 
defendant  had  taken  an  easement  of  support.  It  will  be  noted  that  these 
two  cases  exemplify  the  rule  that  to  make  an  easement  of  necessity  it  is 
immaterial  that  the  servient  tenement  has  been  used  by  the  grantor  in  the 
way  that  the  grantee  claims  the  right  to  use  it ;  in  Thayer  v.  Paine  there 
had  been  no  such  use,  for  there  was  no  drain ;  in  Beiners  v.  Young  the 
servient  tenement  had  been  used  for  the  purpose  of  support. 

Easement  Implied  from  Prior  Use. 

As  to  the  second  class,  while  it  is  well  established  that  one  can  never 
have  an  easement  in  his  own  property,  as  the  very  definition  of  an  ease- 
ment implies  the  existence  of  servient  and  dominant  tenements,  held  in 
different  rights,  Oliver  v.  Hook,  47  Md.  301 ;  Denton  v.  Leddell,  23  N. 
J.  Eq.  64;  Brakely  v.  Sharp,  9  Id.  9 ;  Murphy  v.  Welch,  128  Mass. 
489;  St.  Louis  Bridge  Go.  v.  Curtis,  103  111.  419,  yet  where  an  owner 
of  property  has  so  used  one  portion  of  it  that  he  has  impressed  upon  it 
in  favor  of  another  portion  what  would  be,  were  the  portions  in  different 
ownerships,  a  servitude,  then  upon  a  conveyance  of  the  former  portion 
an  easement  will  be  granted  to  the  vendee,  where  the  use  has  been  of  such 
character  that  an  easement  resulting  from  it  would  be  of  the  class  known 
as  continuous  and  apparent,  Phillips  v.  Phillips,  48  Pa.  St.  178  ;  Boberts 
V.  Boberts,  55  N.  Y.  275 ;  Kenyon  v.  Nichols,  1  R.  I.  412  ;  Francies's 
Appeal,  96  Pa.  St.  200  ;  Morrison  v.  King,  62  111.  30  ;  Hair  v.  Downing, 
96  N.  C.  172;  Bardy  v.  McGullough,  23  Gratt.  251.  The  easement  will 
arise  whether  the  sale  be  public  or  private,  BelVs  Ex'rs  v.  Universalist 
Society,  119  Pa.  St.  390.  This  method  of  creation  is  akin  to  the 
creation  of  a  servitude  in  the  civil  law  through  a  destination  du  pere  de 
famille,  thusexpressed  by  Pardessus :  "  If  afterwards  these  heritages  should 
become  the  property  of  different  owners,  whether  by  alienation  or  division 
amongst  his  heirs,  the  service  which  the  one  derived  from  the  other  and 
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which  was  simple  '  destination  du  pere  de  famille,'  as  long  as  the  heritages 
belonged  to  the  same  owners,  becomes  a  servitude  as  soon  as  they  pass 
into  the  hands  of  different  proprietors."  Traitedes  Servitudes,  §  288.  A 
greater  liberality,  however,  with  reference  to  the  kinds  of  servitudes  which 
may  be  so  originated  exists  at  the  civil  law  than  at  the  common  law.  A 
mere  temporary  convenience  cannot  be  converted  into  an  easement  by  the 
severance  of  ownership,  Phillips  v.  Phillips,  Roberts  v.  Boherts,  supra,  and 
it  is  expressly  held  in  several  cases  that  the  easement  so  acquired  must  be 
visible  and  continuous,  Grant  v.  Chase,  17  Mass.  447 ;  Kieffer  v.  Imhoff, 
26  Pa.  St.  438  ;  O'ltorke  v.  Smith,  11  R.  I.  259 ;  and  in  Phillips  v.  Phillips, 
supra,  Thompson,  J.  said:  "It  is  not  to  be  understood  by  this  doctrine  that 
any  temporary  convenience  adopted  by  the  owner  of  property  is  within  it. 
By  all  the  authorities  it  is  confined  to  cases  of  servitudes  of  a  permanent 
nature,  notorious  or  plainly  visible,  and  from  the  character  of  which  it  may 
be  presumed  that  the  owner  was  desirous  of  their  preservation  as  servi- 
tudes, evidently  necessary  to  the  convenient  enjoyment  of  the  property  to 
which  they  belong,  and  not  for  the  purposes  of  mere  pleasure.  Gale  & 
Whatley,  88  t.  p."  Accordingly,  the  right  to  maintain  a  non-apparent  drain 
has  been  held  not  to  arise  on  severance,  Scott  v.  Beutel,  23  Gratt.  1,  and 
where  two  lots,  Nos.  83  and  85,  belonging  to  the  same  owner,  had  two 
out-bouses  and  one  vault,  the  drain  from  which  was  through  No.  85,  and 
the  defendant  purchased  No.  85,  and  the  plaintiff,  subsequently,  purchased 
No.  83,  it  was  held  that  no  easement  of  drain  existed  in  favor  of  No.  83, 
Butterworth  v.  Crawford,  46  N.  Y.  349;  and  see  McKinney  v.  McCul- 
lough,  17  Phila.  895. 

The  only  exception  to  the  rule  that  a  non-apparent  and  non-continuous 
easement  will  not  arise  on  severance  is  where  such  an  easement  is  neces- 
sary for  the  use  of  the  tenement  granted,  Lampman  v.  Milks,  21  N.  Y. 
506  ;  Fetter  v.  Humphrey,  18  N.  J.  Eq.  260 ;  afBrmed  19  Id.  471 ;  Stuy- 
vesant  v.  Woodruff,  1  Zab.  183 ;  Standiford  v.  Goudy,  6  W.  Va.  364 ; 
Shoemaker  v.  Shoemaker,  11  Abb.  N.  C.  80.  The  case  of  Johnson  v. 
Jordan,  2  Met.  (Mass.)  284,  is  against  the  rule  as  stated,  but  is  not  well 
supported,  and  in  the  United  States  v.  Appleton,  1  Sumn.  492,  Story,  J., 
neglects  the  distinction  between  the  two  classes  of  easements,  but  it  is 
thought  that  these  two  decisions  are  not  sufficient  to  render  the  rule  at 
all  doubtful. 

In  Sanderlin  v.  Baxter,  76  Ya.  299,  the  court  seemed  to  be  of  opinion 
that  even  where  the  easement  was  visible  and  continuous  it  must  be  rea- 
sonably necessary  in  order  to  pass,  but  this  doctrine  restricts  the  effect  of 
a  grant  too  narrowly,  and  the  true  rule  would  seem  to  be  that  whenever 
there  is  an  open,  continuous  use  of  the  grantor's  premises  in  a  certain  way 
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for  the  benefit  of  other  premises  belonging  to  the  grantor,  and  such  use  is 
shown  by  natural  or  artificial  means  which  are  readily  discernible  by  the 
eye,  such  use  will  pass  as  an  easement  to  the  grantee  of  the  benefited 
premises.  There  are  some  cases  which  go  farther  than  this ;  thus  in  Cave 
V.  Grafts,  53  Cal.  135,  the  Supreme  Court  of  California  held  that  the 
method  of  enjoyment  by  the  grantor  indicated  what  rights  over  his  remain- 
ing lands  are  intended  to  be  given  ;  but  this,  if  taken  as  a  general  rule  and 
applied  to  non-apparent  easements,  is  against  the  current  of  authority,  and 
also  against  reason,  for  the  moving  cause  for  a  sale  of  a  portion  of  a  tract 
of  land  may  be  an  intention  to  change  the  use  of  the  rest.  In  New  Jer- 
sey, in  the  case  of  Brakely  v.  Sharp,  9  N.  J.  Eq.  9,  a  distinction  was 
taken,  as  to  the  requirement  of  necessity,  between  natural  and  artificial 
easements.  The  facts  of  the  case  were  as  follows :  "  Two  premises,  A. 
and  B.,  were  owned  by  the  same  person  and  stood  on  difi'erent  sides  of  a 
road,' an  aqueduct  ran  from  A.  to  R.,  the  flow  of  water  through  which 
was  controllable  at  A. ;  the  premises  were  aM'arded  by  commissioners 
in  partition  to  different  heirs  of  the  owner ;  the  owner  of  B.  claimed  an 
easement  in  the  aqueduct  and  flow  of  water,  and  filed  a  bill  to  prevent  an 
interference  therewith  by  the  owner  of  A. ;  the  chancellor  refused  a  pre- 
liminary injunction  on  the  ground  that  no  necessity  having  been  shown 
there  was  no  easement  in  favor  of  B.,  but  said  that  the  water-course,  being 
a  natural  one,  would  have  passed  as  an  easement  irrespective  of  whether 
it  was  necessary  for  the  enjoyment  of  B.  or  not ;  on  the  final  hearing  the 
chancellor  granted  an  injunction  protecting  B.  in  the  enjoyment  of  the 
water  not  drawn  off  for  use  on  A.,  but  placed  his  action  on  the  ground 
that  the  evidence  showed  necessity,  and  expressly  stated  that  he  bad  not 
changed  his  view  of  the  law  from  that  announced  on  the  preliminary 
hearing,  10  N.  J.  Eq.  206. 

As  to  what  constitutes  necessity,  the  authorities  are  not  at  one ;  a  vety 
liberal  rule  is  announced  by  Mitchell,  J.,  in  the  John  Hancock  Mut.  Life 
Ins.  Go.  V.  Patterson,  103  Ind.  589 :  "  The  degree  of  necessity  is  to  be 
determined  rather  by  the  permanency,  apparent  purpose  and  adaptability 
of  the  disposition  made  by  the  owner  during  the  unity  of  title  than  by 
considering  whether  a  possible  use  can  be  made  of  the  parcel  granted 
after  a  discontinuance  of  the  right  formerly  exercised  over  the  other."  If 
this  be  regarded  as  an  attempt  to  reconcile  the  doctrine  of  reasonable 
necessity,  as  laid  down  in  Sanderlin  v.  Baxter,  with  the  ordinary  rule 
with  reference  to  the  creation  of  continuous  easements  or  severance  it 
simply  states  the  general  rule  a  little  differently,  but  it  should  not  be  ex- 
tended to  non-apparent  easements,  as  from  the  generality  of  the  language 
there  might   be   some   danger  it  might,  and,  it  is  worthy  of  remark, 
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that  the  two  cases  cited  by  the  learned  judge  in  support  of  his  position 
are  both  cases  involving  a  continuous  easement ;  in  one,  Dunklee  v.  The 
Wilton  Railroad  Go.,  24  N.  H.  489,  the  easement  was  that  of  running 
water  ;  in  the  other,  French  v.  Garhart,  1  N.  Y.  96,  the  question  was  as  to 
the  right  to  dam  a  stream. 

The  question  of  what  constitutes  necessity  has  arisen  most  frequently  ; 
with  reference  to  ways  claimed  as  such  see  post,  p.  000.  As  a  general  rule 
applicable  to  all  easements,  it  may  be  said  that  the  fact  that  the  right  claimed 
would  be  of  great  convenience  to  the  dominant  tenement  will  never  give 
rise  to  an  easement  of  necessity,  Valley  Falls  Go.  v.  Dolan,  9  R.  I.  489 ; 
Lawler  v.  Rives,  2  McCord,  445  ;  Francies's  Appeal,  96  Pa.  St.  200 ; 
Motes  V.  Bates,  14  Ala.  876 ;  nor  will  the  fact  that  to  be  denied  the  right 
would  cause  the  grantee  great  inconvenience,  Nichols  v.  Luce,  24 
Pick.  102.  In  some  cases  the  test  of  necessity  has  been  found  in  the 
ability  or  inability  of  the  owner  of  the  dominant  tenement  to  construct 
or  acquire  something  that  will  take  the  place  of  an  easement,  at  a  reason- 
able cost,  Garbrey  v.  Willis,  1  Allen,  364  ;  Randall  v.  McLaughlin,  10 
Id.  366  ;  Scott  v.  Beutel,  28  Gratt.  1 ;  this  position,  when  it  was  attempted 
to  apply  it  to  a  visible  and  continuous  easement  was  declared,  in  Mor- 
rison V.  King,  62  111.  30,  to  be  "  supported  neither  by  principle  nor 
authority,"  and  it  is  very  questionable  how  far  it  is  sound  with  regard  to 
a  discontinuous  easement,  unless  we  reconcile  it  with  the  ordinary  legal 
meaning  of  necessity,  by  declaring  an  unreasonable  expense  to  be  one  the 
incurrence  of  which  would  practically  destroy  or  eat  out  the  value  of  the 
tenement. 

The  rule  with  regard  to  the  acquirement  of  an  easement  by  severance 
is  the  same  with  regard  to  the  acquirement  of  an  easement  in  favor  of  the 
part  reserved  as  in  favor  of  the  part  sold,  Lampman  v.  Milks,  21  N.  Y. 
503  ;  Fetter  v.  Humphreys,  18  N.  J.  260  ;  Billman  v.  Hoffman,  38  Wise. 
559 ;  though  perhaps  in  view  of  the  rule  that  a  man's  grant  is  to  be  taken 
most  strongly  against  himself  the  claim  of  an  easement  on  the  part  of  the 
grantor  should  be  more  narrowly  scanned  than  a  similar  claim  on  the 
part  of  the  grantee. 

It  is  immaterial  for  the  purposes  of  an  easement  how  the  severance  of 
the  two  estates  is  brought  about,  whether  by  deed  or  by  devise,  as  in 
Benton  v.  Leddell,  23  N.  J.  Eq.  64,  by  partition  by  commissioners, 
Brakely  v.  Sharp,  9  N.  J.  Eq.  9 ;  S.  C.  10  Id.  206 ;  Kilgour  v.  Ashcom, 
5  H.  &  J.  82  ;  Burwell  v.  Hobson,  12  Gratt.  322  ;  by  judicial  proceedings 
for  assignment  of  dower,  Morrison  v.  King,  62  111.  30,  or  by  judicial  sale, 
77ie  John  Hancock  Mutual  Life  Ins.  Go.  v.  Patterson,  103  Ind.  589. 
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Easement  Implied  upon  Simultaneous  Conveyance. 

The  third  class,  i.  e.,  that  of  easements  created  by  the  simultaneous 
conveyance  of  different  tenements  by  the  same  person,  partakes  of  the 
nature  of  the  foregoing  classes  and  is  governed  by  the  same  rules  so  far 
as  they  can  be  applied  to  the  circumstances  of  each  case.  See  Warren  v. 
Blake,  54  Me.  216;  McTavish  v.  Carroll,  7  Md.  352;  and  within  this 
class  may  properly  be  included  the  easements  which  arise  upon  partition, 
see  Eilgour  v.  Ashcom,  5  H.  &  J.  82 ;  Burwell  v.  Hobson,  12  Gratt.  322. 

Acquirement  of  Easement  by  Prescription. 

An  easement  may  be  acquired  by  uninterrupted  adverse  user  or  posses- 
sion, for  a  time,  which  is  regulated  by  the  analogy  of  the  statute  of  limita- 
tions applicable  to  actions  for  the  recovery  of  real  estate  in  the  State 
wherein  the  servient  land  lies,  Campbell  v.  West,  44  Cal.  646 ;  Miller  v. 
Garlock,  8  Barb.  153 ;  Corning  v.  Gould,  16  "Wend.  531  ;  Nichols  v. 
Wentworth,  100  N.  Y.  455  ;  Barnes  v.  Haynes,  13  Gray,  188  ;  Perrin  v. 
Garfield,  37  Vt.  304 ;  Worrall  v.  Bhoads,  2  Whart.  427  ;  Hazard  v. 
Bohinson,  3  Mason,  272 ;  Deniuth  v.  Amweg,  90  Pa.  St.  181 ;  and  in 
Massachusetts,  Pub.  St.  (1882),  Ch.  122,  §  2,  Maine,  K.  S.  (1883),  Ch.  105, 
§  13,  and  Indiana,  R.  S.  (1881),  §  4321,  it  is  provided  by  statute  that  no 
person  can  acquire  by  adverse  use  any  easement  upon  or  over  the  land 
of  another  unless  such  use  continues  uninterrupted  for  twenty  years; 
there  is  a  like  provision  in  Connecticut,  where  the  limitation  is  fifteen 
years,  Laws  1881,  Ch.  161,  §  1,  Gen.  Stat.  (1888),  p.  322. 

This  method  of  acquiring  an  easement  is  of  quite  ancient  date.  Brac- 
ton,  in  speaking  of  the  means  of  acquiring  a  right  to  an  easement  in  the 
lands  of  another  mentions,  as  one  of  the  means,  "  possessio  per  longum, 
continuum  et  pacificum  usum  sine  consensu  expresso  per  patientiam  veri 
domini  qui  savit  et  non  prohibuit  sed  permisit  de  consensu  tacito,"  Lib.  2, 
c.  23,  §  1,  or  as  he  expresses  it  elsewhere,  "  ex  patientia  inter  praesentes, 
quae  trahitur  ad  consensum,"  Lib.  4,  c.  37. 

An  easement  thus  acquired  is  frequently  said  to  rest  on  a  presumed 
grant ;  thus  in  Warren  v.  President  and  Trustees  of  the  Town  of  Jack- 
sonville, 15  111.  236,  ScATES,  J.,  said:  "A  right  by  prescription  cannot  be 
raised  against  the  consent  of  the  owner,  but  the  use  may  be  so  long 
unobjected  to  as  to  authorize  the  finding  of  an  implied  consent  and  to  raise 
a  presumption  of  consent  or  even  of  a  grant,"  but  the  better  opinion 
appears  to  be  that  the  presumption  is  not  merely  one  which  can  be  over- 
thrown by  proof  that  in  fact  no  such  grant  existed  or  was  ever  made, 
but  that  after  an  unexplained  user  of  an  open,  notorious,  adverse  charac- 
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ter  for  the  required  period  a  presumption  juris  et  de  jure  arises  and  a  right 
has  been  conferred  by  law,  Lehigh  Valley  R.  R.  Co.  v.  McFarlan,  43  N. 
J.  Law,  605.  The  learned  and  able  opinion  of  Depub,  J.,  in  the  case 
cited  is  worthy  of  careful  study. 


User  must  be  Adverse. 

The  user  to  give  title  must  be  adverse,  Mebane  v.  Patrick,  1  Jones, 
Law,  23 ;  Smith  v.  Bennett,  Id.  372 ;  Stokes  v.  The  Upper  Appomatox 
Co.,  3  Leigh,  318;  Morse  v.  Williams,  62  Me.  446,  and  cases  supra;  it 
need  not,  however,  originate  in  a  disseisin,  Manier  v.  Myers,  4  B.  Men.  514 ; 
and  user  when  unexplained  will  be  presumed  adverse,  Perrin  v.  Garfield, 
37  Vt.  304 ;  it  must  be  with  the  knowledge,  actual  or  constructive,  of  the 
person  whose  estate  is  to  be  affected  by  it.  Smith  v.  Miller,  11  Gray,  148 ; 
as  to  the  extent  of  knowledge  required  the  law  is  well  stated  by  Eael,  J. ; 
"  It  is  true  that  it  is  said  in  some  of  the  text-books  and  decided  cases  that 
the  user  must  have  been  for  the  requisite  time  with  the  knowledge  and 
acquiescence  of  the  owner  of  the  servient  tenement  (Washburne  on  Ease- 
ments (3d  ed.),  160;  2  Wash,  on  Keal  Prop.  300;  Blake  v.  Everett,  1 
Allen,  248 ;  Carbrey  v.  Willis,  7  Id.  368  ;  Golvin  v.  Burnet;  17  Wend.  568  ; 
Parker  v.  Foote,  19  Id.  309).  But  I  apprehend  all  that  is  meant  by  the 
phrase  quoted  is  that  the  user  must  have  been  not  clandestine  or  by  stealth 
but  open,  notorious,  visible  and  undisputed,  and  when  such  a  user  is  under 
a  claim  of  right  adverse,  the  owner  of  the  servient  tenement  is  charged 
with  notice  thereof  and  his  acquiescence  is  implied.  I  have  been  able  to 
find  no  case  which  holds  that  in  the  case  of  such  a  user  the  easement  can 
be  defeated  by  mere  proof  that  the  owner  of  the  servient  did  not  have 
knowledge  of  the  user.  In  the  case  of  Hannefin  v.  Blake,  102  Mass. 
297,  it  was  held  that  for  the  purpose  of  preventing  the  establishment  of  a 
right  to  maintain  a  drain  .  .  .  the  testimony  of  the  person  who  owned 
the  first  lot  is  admissible  that  during  the  time  he  owned  it  he  never  knew 
of  the  existence  of  the  drain.  The  drain  there  in  question  must  have 
been  underground,  not  open  to  observation,  otherwise  the  case  so  far  I 
have  discovered  stands  alone,"  Ward  v.  Warren,  82  N.  Y.  265,  affirming 
22  N.  T.  S.  C.  600.  It  is  to  be  noted  that  although  the  presumption 
in  case  of  user  is  said  to  be  that  it  is  adverse,  yet  the  user  must  be  of  such 
character  as  not  only  to  be  known  but,  if  known,  to  suggest  to  the  owner 
of  the  servient  tenement  that  it  may  ripen  into  an  adverse  right ;  accord- 
ingly the  relations  of  the  |)ersons  owning  the  tenements  may  be  consid- 
ered, and  also  the  condition  of  the  land  over  which  the  easement  is  claimed; 
for  instance,  passing  over  open  land  at  will  works  no  injury  and  cannot 
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give  rise  to  an  easemeat,  Eddy  v.  St.  Mars,  53  Vt.  462,  and  for  the  same 
reason  an  easement  of  light  and  air  cannot  arise  by  prescription,  Parker 
V.  Foote,  19  Wend.  306,  but  any  right  the  exercise  of  which  is,  or  may  be, 
an  injury  to  the  servient  tenement  may  be  so  acquired,  as  a  right  to  pile 
logs,  Voorhees  v.  Burchard,  6  Lans.  176,  affirmed  98  N.  Y.  55;  or  to 
overflow  the  land  by  collected  water,  Gonklin  v.  Boyd,  46  Mich.  56. 
User  to  give  rise  to  an  easement  must  be  in  right  of  a  dominant  tene- 
ment, Ross  V.  Thompson,  78  Ind.  90  ;  user  in  common  with  the  public  will 
not  be  sufficient,  O'Neil  v.  Blodgett,  53  Vt.  213;  Plimpton  v.  Converse, 
44  Id.  158;  for  the  owner  of  the  servient  tenement  would  be  justified  in 
referring  the  use  by  the  claimant  to  his  enjoyment  of  a  privilege,  whether 
adverse  or  permissive,  as  a  member  of  the  public,  and  not  to  the  assertion 
of  a  right  attached  to  his  tenement. 

Proof  of  a  license  rebuts  the  presumpition  of  adverse  user,  Ingraham 
V.  Hough,  1  Jones  L.  89 ;  Sargent  v.  Ballard,  9  Pick.  251 ;  Luce  v. 
Garley,  24  Wend.  451;  Stille  v.  Simes,  16  Phila.  110;  and  license  is  a 
good  answer  to  a  claim  of  easement,  even  when  made  by  a  purchaser  with- 
out notice.  Luce  v.  Garley,  supra.  That  user  has  been  by  permission  or 
license  may  be  shown  not  only  by  direct  evidence  of  assent,  asked  or 
given,  but  by  circumstances ;  thus  where  the  owner  of  a  servient  tenement 
has  erected  gates  and  barred  the  way  across  his  premises,  without  objec- 
tion on  the  part  of  the  owner  of  the  dominant  tenement,  it  will  be 
evidence  that  the  user  of  the  way  was  permissive,  Ingraham  v.  Sough, 
1  Jones  L.  39 ;  the  fact  that  water  has  been  used  in  seasons  of  abundance 
only  does  not  show  an  adverse  use,  Araheim  Water  Go.  v.  Semitropic 
Water  Go.,  64  Cal.  185,  and  an  application  to  purchase  a  water  right  made 
within  twenty  years  has  been  held  evidence  that  the  enjoyment  at  that 
time  was  permissive,  Watkins  v.  Peek,  13  N.  H.  360. 

The  position  that  a  license  will  defeat  the  presumption  of  adverse 
use  must  not  be  strained  so  far  as  to  hold  that  wherever  parol  assent 
to  a  use  is  shown,  there  no  easement  can  be  acquired,  for  a  parol  con- 
sent that  the  dominant  owner  may  use  an  easement  as  if  legally  con- 
veyed to  him,  followed  by  actual  user,  for  the  time  of  the  statute  of  limi- 
tation will  establish  the  right  to  an  easement,  Ashley  v.  Ashley,  4  Gray, 
197  ;  Stearns  v.  Janes,  12  Allen,  584 ;  but  to  have  this  effect  the  language 
of  the  assent  and  the  manner  of  enjoyment  must  be  such  as  to  show  more 
than  a  mere  permission  ex  gratia,  Gheever  v.  Pearson,  16  Pick.  266 ; 
Stearns  v.  Janes,  supra;  and  where  a  limited  easement  has  been  granted  and 
the  grantee  for  twenty-four  years  has  exercised  a  very  extensive  one,  a  second 
grant  may  be  presumed,  Gehman  v.  Erdman,  105  Pa.  St.  371,  And 
where  a  use  has  originated  in  a  license,  there  may  be  such  conduct  on  the 
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part  of  the  licensee  as  will  show  that  he  has  beguii  an  adverse  user  and 
is  not  claiming  under  the  license,  or  the  license  may  be  revoked  and  the 
user  may  continue  under  a  claim  of  right,  in  either  case  an  easement 
may  be  acquired  by  prescription,  the  period  of  acquirement  dating  from 
the  adverse  commencement  or  from  the  revocation,  Eckerson  v.  Crippen, 
110  N.  Y.  585. 

Merely  asking  leave  will  not  defeat  an  easement  which  has  been  ac- 
quired, but  it  will  be  evidence  that  the  user  was  not  adverse,  Perrin  v. 
Garfield,  37  Vt.  304. 

User  must  be  Adverse  to  some  one. 

That  user  may  be  adverse  there  must  be  some  one  in  existence  to  assert 
title  against  the  user ;  therefore,  an  easement  cannot  be  asserted  against  a 
remainderman  or  reversioner  where  the  user  has  been  during  the  continu- 
ance of  a  particular  estate  or  of  a  lease  and  has  not  been  of  a  character 
which  is  injurious  to  the  reversion,  Pentland  v.  Keep,  41  Wise.  490.  Me- 
bane  v.  Patrick,  1  Jones,  Law,  23,  is  cited  as  opposed  to  this  position, 
but  in  Pentland  v.  Keep,  where  it  was  cited,  Lyon,  J.,  thus  criticised  that 
case :  "  It  was  held,  apparently  without  argument  or  citation  of  authority, 
that  the  user  upon  which  the  claim  of  a  right  of  way  by  prescription  was 
founded  was  sufficient  to  establish  the  prescription,  although  when  it 
commenced  the  servient  estate  was  in  the  possession  of  a  tenant.  This 
seems  to  have  been  assumed  rather  than  determined.  The  real  point  de- 
cided was  that  when  an  adverse  user,  sufficient  to  found  a  prescription,  had 
once  commenced  to  run  against  the  owner  of  the  servient  estate,  not  under 
disability,  the  fact  that  such  owner  was  under  a  disability  (in  that  case  he 
became  insane)  would  not  stop  the  running  of  the  prescription." 

In  Murphy  v.  Welch,  128  Mass.  489,  it  was  held  that  the  user  of  a 
way  over  mortgaged  premises  was  not  adverse  to  the  mortgagee  until  he 
had  taken  possession. 

Adverse  User  not  Hostile  during  Common  Ownersliip  of  the  Two 
Tenements  —  Ownership  of  One  Tenement  in  Severalty 
Coupled  with  Ownership  in  Common  in  the  Other  Tenement. 

An  adverse  user  cannot  arise  or  exist  during  a  common  ownership  of 
the  servient  and  dominant  tenement,  Brakely  v.  Sharp,  9  N.  J.  Eq.  9 ; 
and  where  the  running  of  the  time  of  prescription  is  interrupted  by  a 
common  ownership  the  time  to  establish  the  easement  must  be  counted 
afresh  from  the  severance,  Mansur  v.  Blake,  62  Me.  38 ;  and  a  tenant  in 
common,  who  also  owns  land  in  severalty,  cannot  by  user  acquire  for  his 
several  land  an  easement  in  the  land  held  in  common,  Great  Falls  Co.  v. 


142  Post  v.  Peaesall. 

Worster,  15  N.  H.  412.  An  interesting  question  is  M'hether  the  fact  that 
the  owner  of  the  alleged  servient  tenement  is  a  tenant  in  common  of  the 
dominant  will  prevent  an  adverse  user  by  the  tenants  in  common.  This 
was  considered  in  the  Bradley  Fish  Go.  v.  Dudley,  37  Conn.  136  ;  and  it 
was  held  that  there  might  be  under  such  circumstances  such  a  user  as 
would  give  an  easement.  In  the  case  cited,  the  Bradley  fish  company,  a 
voluntary  association,  owned  certain  land  and  used  a  way  over  the 
land  of  the  defendant,  which  it  claimed  as  an  easement.  The  defen- 
dant's aacestor,  A.  Dudley,  owned  an  interest  in  the  fish  company, 
which  was  on  his  death  inherited  by  his  son,  G.  B.  Dudley,  and  on  his 
death  by  the  defendant.  Seymour,  J.,  said,  in  delivering  the  opinion 
of  the  court :  "  The  defendant  insists,  secondly,  that  the  user  upon  the 
conceded  facts  could  not  be  adverse,  because  the  Dudleys,  being  owners  of 
the  premises  over  which  the  way  is  claimed  to  be,  were  themselves  during 

the  entire  period  of  the  user  members  of  the  plaintiff  association 

The  point  thus  raised  resolves  itself  into  the  general  question  whether 
one's  own  land  may  be  subjected  to  an  easement  in  favor  of  himself  and 
another  as  joint  owners  of  other  lands ;  that  is,  whether  a  right  of  way 
appurtenant  to  the  premises  of  A.  and  B.  may  exist  over  the  land  of  A. 
We  think  it  clear  that  such  an  easement  may  exist.  If  a  way  has  become 
appurtenant  to  an  estate  and  the  servient  tenement  becomes  the  property 
of  one  who  is  also  a  joint  owner  with  the  others  of  the  dominant  estate 
the  way  is  not  extinguished.  The  manifest  wrong  which  such  a  merger 
would  do  to  the  owners  of  the  dominant  estate  is  a  sufficient  argument 
against  the  extinguishment,  and  the  technical  doctrine  of  merger  carried 
to  its  fullest  extent  would  extinguish  only  the  right  of  him  who  has  an 

interest  in  both  estates We  think  it  clear,  secondly,  that  an 

easement  over  A.'s  land  in  favor  of  A.  and  B.,  co-tenants,  of  other  lands 

can  be  acquired  by  grant Thirdly,  if  such  an  easement  may 

be  acquired  by  grant  it  follows  of  course  that  it  may  be  acquired  by  pre- 
scription, namely,  by  such  user  as  shall  be  evidence  of  grant.  Under 
these  circumstances,  it  is  true,  that  the  use  ought  more  than  in  ordinary 
cases  to  appear  to  be  under  claim  of  right. 

"  The  interest  of  the  Dudleys,  in  the  case  before  us,  in  the  business 
of  the  associates  might  lead  them  to  permit  a  passage  over  their  in- 
dividual lands,  and  on  the  question  of  fact  a  jury  might  think  the  use 
should  be  referred  to  such  permission  rather  than  to  a  claim  of  right. 
But  in  point  of  law  such  user  may  be  adverse.  It  may  have  been  under 
a  claim  of  right  of  way  appurtenant  to  the  common  property,  which 
claim  may  have  been  clearly  and  distinctly  asserted  and  have  been  un- 
equivocally recognized  as  a  just  claim  by  the  Dudleys.     The  question 
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whether  the  use  was  or  was  not  thus  adverse  was  for  the  consideration  of 
the  jury,"  see  also  Hickox  v.  Parmelee,  21  Conn.  86. 

In  a  recent  case  in  Louisiana,  Levet  v.  Lapeyrollerie,  3*1  La.  Ann.  213, 
it  was  held  that  a  partnership  could  acquire,  for  the  benefit  of  land  owned  by 
it,  an  easement  over  land  owned  by  one  of  the  partners.  The  Court  did  not 
seem  to  find  the  same  difficulty  in  the  case  as  was  found  by  the  Court 
in  the  Connecticut  case,  but  brushed  all  niceties  aside,  saying  simply : 
"  The  defendants  contend,  however,  that  the  owner  of  tract  C.  cannot 
claim  the  benefit  of  such  possession,  because,  up  to  the  death  of  Lapey- 
rollerie, said  owner  was  a  partnership  of  which  their  said  ancestor  was  a 
member.  The  proposition  has  no  support  in  reason  or  authority.  The 
partnership  was  a  distinct  entity,  entirely  separate  from  the  individual 
members,  capable  of  acquiring  such  a  servitude  from  the  member  Lapey- 
rollerie and  equally  capable  of  acquiring  it  by  possession  for  the  requisite 
length  of  time." 

User  must  be  Peaceable  and  Continuous. 

The  user  must  be  peaceable,  Lehigh  Valley  B.  E.  v.  McFarlan,  31  N. 
J.  Eq.  706 ;   Gave  v.  Crafts,  53  Cal.  135. 

The  user  must  be  continuous  and  so  maintained,  for  the  time  required 
to  establish  the  prescription,  Watkins  v.  Peck,  13  N.  H.  360  ;  Esling  v. 
Williams,  10  Pa.  St.  126 ;  for  if  the  use  be  broken  at  the  will  of  the 
owner  of  the  servient  tenement  there  can  be  no  presumption  of  a  right, 
Krishner  v.  Western  &  Atlantic  R.  R.  Co.,  67  Ga.  760 ;  and  even  a  slight 
interruption  is  held  sufficient  to  rebut  the  presumption  of  right,  Gave  v. 
Grafts,  53  Cal.  135 ;  but  the  requirement  of  continuous  user  is  not  to  be 
taken  to  mean  that  the  easement  must  be  used  all  the  time ;  thus,  when  one 
who  claims  the  right  to  dam  a  stream  to  a  certain  height,  keeps  the  water 
up  to  that  height  whenever  sufficient  water  is  obtainable  to  enable  him  to 
do  so,  he  will  acquire  thereby  an  easement,  Winnipiseogee  Lake  Go.  v. 
Young,  40  N.  H.  420 ;  and  in  Bodfish  v.  Bodfish,  105  Mass.  317,  a  case 
involving  a  right  of  way,  Ames,  J.,  said :  "  It  is  certain  '  continuous  use' 
does  not  necessarily  mean  '  constant  use.'  A  right  of  way  means  a  right 
to  pass  over  another's  land,  more  or  less  frequently,  according  to  the  nature 
of  the  use  to  be  made  of  the  easement,  and  how  frequently  is  immaterial 
provided  it  occurred  as  often  as  the  claimant  had  occasion  or  chose  to  pass. 
It  must  appear  not  to  have  been  interrupted  by  the  owner  of  the  land 
across  which  the  right  is  exercised  nor  voluntarily  abandoned  by  the 
claimant;  mere  interference  is  not  interruption." 

To  constitute  such  an  interruption  as  will  prevent  the  user  from  being 
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continuous  it  is  only  necessary  that  the  user  be  discontinued  for  an  appre- 
ciable time,  it  is  not  necessary  that  there  should  be  any  adverse  possession 
or  forcible  interruption  or  even  any  hostile  act  done  to  the  easement ;  thus 
in  Pollard  v.  Barnes,  2  Oush.  191,  an  easement  of  laying  logs  was  claimed, 
on  the  ground  that  the  right  had  been  exercised  between  1822  and  1846; 
it  was  held  that  the  fact  that  for  some  six  years  of  that  time  the  alleged 
servient  land  was  not  so  used  for  laying  logs  would  prevent  the  acquirement 
of  the  easement,  and  the  court  in  delivering  its  opinion  quoted  Lord  Lynd- 
HURST  in  the  Monmouthshire  Canal  Co.  v.  Harford,  1  C.  M.  &  Ros.  614  : 
"  The  simple  question  is  whether  there  has  been  a  continued  enjoyment  for 
twenty  years,  and  any  evidence  negativing  the  continuity  is  admissible," 
and  Pakki!,  B.,  in  the  same  case  ;  "  The  issue  is  whether  the  occupiers  of 
the  eloses,_of  right  without  interruption  have  had  the  use  and  enjoyment 
for  twenty  years,  and,  therefore,  they  must  show  an  uninterrupted  enjoy- 
ment for  twenty  years.  If  they  had  enjoyed  for  one  week  and  not  for 
the  next  and  so  on  alternately  their  plea  would  not  be  proved." 

The  continuous  user  may  be  by  successive  owners  of  the  dominant 
estate,  whose  titles  are  so  connected  as  to  be  continuous,  Bradley  Fish  Go. 
V.  Dudley,  37  Conn.  136.  As  we  have  shown,  supra,  p.  141,  there  must 
be  some  one  in  existence  who  is  able,  on  behalf  of  the  servient  tenement, 
to  contest  the  easement  if  improperly  claimed  or  used  ;  but  the  temporary 
lack  of  such  a  pferson  may  work  only  a  suspension  of  the  running  of  the 
time  necessary  to  acquire  the  easement ;  thus  when,  after  user  begun,  an 
infant  became  entitled  to  the  servient  tenement,  it  was  held  that  if  the 
time  of  enjoyment  of  the  user  during  the  lifetime  of  the  ancestor  of  the 
infant,  coupled  with  the  time  of  enjoyment  after  the  infant  became  of  age, 
equalled  the  statutory  period  of  limitation,  an  easement  would  be  estab- 
lished, Melvin  v.  Whiting,  13  Pick.  184;  but  where  the  interruption  is 
by  confiscation  by  the  State  there  the  time  of  enjoyment  to  establish  an 
easement  must  be  reckoned  de  novo  after  the  State  has  parted  with  its 
title,  Sargent  v.  Ballard,  9  Pick.  251. 

In  Connecticut,  it  is  held  that  the  provision  of  the  statute  of  limitations 
allowing  five  years  only,  within  which  to  bring  certain  actions  after  the 
removal  of  disabilities,  applies  to  easements,  and,  therefore,  where  there  is 
shown  an  enjoyment  of  ten  years  during  the  life  of  the  husband  of  the 
owner  of  the  servient  tenement  and  an  enjoyment  of  more  than  five  years 
after  his  death,  the  easement  has  been  acquired,  Goe  v.  Walcottville  Manu- 
facturing Co.,  35  Conn.  175. 
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Acts  amounting  to  Interruption. 

As  to  what  acts  on  the  part  of  the  owner  of  the  alleged  servient  tene- 
ment will  amount  to  an  interruption  of  user,  a  distinction  must  be  made 
between  acts  which  will  interrupt  a  user  and  such  as  interrupt  a  seizin. 
Seizin  is  an  acknowledged,  palpable,  open  fact  and  must  be  overthrown  by 
something  equally  open  and  palpable ;  it  rests  on  a  possession,  which  is 
exclusive,  while  an  easement  by  prescription  or  user  rests  merely  on  the 
presumed  acquiescence  in  a  right  on  the  part  of  the  person  whose  premises 
are  affected  by  it ;  anything,  therefore,  which  overthrows  the  presump- 
tion disturbs  the  easement ;  therefore,  we  find  that  many  acts  which  would 
not  affect  a  seizin  are  suflBcient  to  destroy  the  presumption  of  an  easement. 
In  Nichols  v.  Aylor,  7  Leigh,  546,  complaint  and  denial  of  the  right  were 
held  to  be  a  sufficient  interruption ;  in  SHllman  v.  W.  S.  Co.,  3  Woodb. 
&  Min.  549,  remonstrance  and  consultation  of  counsel ;  and  a  complaint 
addressed  to  a  station  agent,  has  been  held  a  sufficient  remonstrance  to 
affect  a  railroad  company  claiming  an  easement,  Chicago  and  North westei'n 
B.  R.Go.  V.  Eoag,  90  111.  339.  In  Powell  v.  Bagg,  8  Gray,  441,  the  court 
said  that  a  verbal  act  upon  the  premises  in  which  the  easement  was  claimed 
was  a  sufBcient  interruption — as  to  this  the  court,  in  Chicago  and  North- 
western B.  B.  Co.  V.  Hoag,  said:  "We  do  not  suppose  the  circumstance 
of  the  place  where  forbiddance  was  made  either  on  or  off  the  land  to  be 
material."  In  the  Lehigh  Valley  B.  B.  Co.  v.  McFarlan,  31  N.  J.  Eq. 
180,  Van  Fleet,  V.  C,  thus  stated  the  law:  "Resistance  by  verbal  re- 
monstrance or  denial  is  sufficient.  A  citizen  of  this  State  is  not  required 
to  break  the  peace  or  commit  a  trespass  to  prevent  an  invasion  of  his  lands 
from  ripening  into  a  title."  The  decree  in  this  suit  was  reversed,  32  N. 
J.  Bq.  706,  but  on  the  ground  that  in  the  particular  case  the  only  remedy 
the  owner  of  the  servient  tenement  for  the  injury  done  him  was,  by  reason 
of  the  plaintiff's  charter,  an  action  for  damages;  but  in  McFarlan  v.  Le-, 
high  Valley  B.  B.  Co.,  43  N.  J.  Law,  605,  the  Court  of  Errors  and  Ap- 
peals overthrew  the  doctrine  of  the  Vice-Chancellor  in  the  suit  between 
the  same  parties  and  announced  a  doctrine  different  from  that  of  the  case 
above  cited.  The  court  below  having,  in  substance,  instructed  the  jury  that 
mere  verbal  protests  and  denials  of  right  without  any  interruption  or  ob- 
struction in  fact  of  the  enjoyment  of  the  right  would  prevent  the  acquire- 
ment of  an  easement  by  adverse  user,  Depue,  J.,  in  delivering  the  opinion 
of  the  appellate  court,  said,  referring  to  the  cases  in  favor  of  the  instruc- 
tion :  "  These  cases  are  a  legal  outcome  of  the  position  that  the  presump- 
tion is  not  a  presumption  juris  et  de  jure,  but  is  a  presumption  merely, 
liable  to  be  rebutted  by  the  proof  of  circumstances  overcoming  the  pre- 
10 
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sumption  of  a  grant.  This  doctrine  is  supposed  to  have  its  chief  support 
in  Powell  v.  Bagg,  8  Gray,  441."  After  criticising  the  report  of  that  case 
the  learned  judge  continued :  "  Evidence  that  the  owner  of  the  land  for- 
bade the  other  party  to  enter  and  ordered  him  off,  was  undoubtedly  com- 
petent as  part  of  the  plaintiff's  case.  Whether  what  occurred  at  that  time 
would  amount  to  an  interruption  of  the  easement  would  depend  upon  cir- 
cumstances, upon  the  conduct  of  the  party  when  forbidden  to  enter  or 
when  ordered  off.  If  the  owner  of  the  servient  tenement,  being  on  the 
premises,  forbids  the  owner  of  the  easement  to  enter  for  the  purpose  of 
enjoying  it  and  orders  him  off  and  the  latter,  on  a  well-grounded  appre- 
hension that  the  former  means  to  enforce  obedience  to  his  commands,  de- 
sists and  withdraws,  an  action  on  the  case  for  disturbance  of  the  right 
would  lie.  This  view  must  have  been  present  in  the  mind  of  the  court, 
else  why  restrict  the  prohibition  to  the  place  or  the  land  ?  To  give  cer- 
tainty to  the  owner's  purpose  ?  A  prohibition  delivered  elsewhere  might 
be  so  vehement  and  emphatic  as  to  leave  the  denial  of  the  right  equally 
beyond  a  doubt.  .  .  .  Certain  expressions  fjom  the  opinion  have  been 
quoted  as  indicating  that  a  verbal  denial  of  the  right  will  operate,  ipso 
facto,  to  determine  the  right.  If  that  view  be  adopted,  or  the  suggestion 
of  Mr.  Justice  Woodbury  (3  Woodb.  &  M.  551)  that  complaint  and  the 
taking  of  counsel  against  such  encroachments  will  bar  the  right  be  fol- 
lowed, it  is  obvious  that  rights  by  prescription  will  be  of  little  value. 
None  of  the  authorities  cited  by  the  learned  judge  in  Powell  v.  Bagg  goes 
to  the  extent  contended  for.  ...  I  have  not  discovered  in  the  English 
cases  any  intimation  that  mere  denials  of  the  right,  complaints,  remon- 
strances or  prohibitions  of  user,  will  be  considered  interruptions  of  the 
user  of  an  easement,  or  as  indicating  that  the  enjoyment  of  it  was  con- 
tentious. On  the  contrary  whenever  the  subject  has  been  mentioned,  it 
has  elicited  expressions  of  marked  disapprobation  of  such  a  proposi- 
tion. .  .  .  The  whole  doctrine  of  prescription  is  founded  on  public 
policy.  It  is  a  matter  of  public  interest  that  title  to  property  should 
not  long  remain  uncertain  and  in  dispute.  .  .  .  Protests  and  mere  de- 
nials of  right  are  evidence  that  the  right  is  in  dispute,  as  distinguished 
from  a  contested  right.  If  such  protests  and  denials,  unaccompanied  by 
an  act  which  in  law  amounts  to  a  disturbance  and  is  actionable  as  such, 
be  permitted  to  put  the  right  in  abeyance,  the  policy  of  the  law  will  be 
defeated  and  prescriptive  rights  be  placed  upon  the  most  unstable  of  foun- 
dations. ...  If  the  easement  has  been  interrupted  by  any  act  which 
places  the  owner  of  it  in  a  position  to  sue  and  settle  his  right,  if  he 
chooses  to  postpone  its  vindication  until  witnesses  are  dead  or  the  facts 
have  faded  from  recollection,  he  has  his  own  folly  and  supineness  to  which 
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to  lay  the  blame.  But  if  by  mere  protests  and  denials  by  his  adversary, 
his  right  might  be  defeated  he  would  be  placed  at  an  unconscionable  dis- 
advantage. He  could  neither  sue  and  establish  his  right,  nor  could  he 
have  the  advantage  usually  derived  from  long  enjoyment  in  quieting  titles. 
Protests  and  remonstrances  by  the  owner  of  the  servient  tenement  against 
the  use  of  the  easement,  rather  add  to  the  strength  of  the  claim  of  a  pre- 
scriptive right ;  for  a  holding  in  defiance  of  such  expostulations  is  demon- 
strative proof  that  the  enjoyment  is  under  a  claim  of  right,  hostile  and 
adverse ;  and  if  they  be  not  accompanied  by  acts  amounting  to  a  disturb- 
ance of  the  right  in  a  legal  sense  they  are  no  interruptions  or  obstructions 
of  the  enjoyment. 

"The  instructions  of  the  judge  were  erroneous  in  this  respect.  The  jury 
should  have  been  told  that  a  continuous  enjoyment,  under  a  claim  of  right 
for  twenty  years  not  obstructed  by  some  suable  act  and  having  the  other 
qualities  of  an  adverse  user,  confers  an  indefeasible  right."  Support  for 
the  position  taken  in  this  admirably  reasoned  opinion  may  be  found  in 
Kimball  v.  Ladd,  42  Yt.  747 ;  and  School  District  v.  Lynch,  33  Conn. 
334. 

It  results  from  the  requirements  that  the  user  must  be  adverse  and 
notorious  or  known  to  the  person  to  be  affected  thereby,  that  an  interrup- 
tion may  be  worked  where  after  a  user  for  less  than  the  statutory  period, 
with  the  knowledge  and  acquiescence  of  the  owner  of  the  servient  tene- 
ment, that  owner  conveys  his  land  to  one  who  has  no  knowledge  of  the 
user,  and  which  he  could  not  have  discovered  by  mere  ordinary  observa- 
tion, Stille  V.  Sitnes,  16  Phila.  111. 

Extent  of  Easement  Acquired  by  Prescription  determined  by 
Extent  of  User. 

The  extent  of  an  easement  acquired  by  prescription  is  determined  by 
the  character  and  extent  of  the  user  during  the  period  of  acquirement, 

City  of  Hartford  v.   County  of  Hartford,  49  Conn.  554 ;   Carlisle  v. 

Cooper,  19  N.  J.  Eq.  256 ;  S.  C.  on  appeal,  21  Id.  576  ;  thus  it  is  held 
that  the  extent  of  an  easement  of  flowage  should  not  be  measured  by  the 
height  of  the  dam  maintained  on  the  dominant  premises,  but  by  the  extent 
to  which  the  servient  tenement  was  habitually  flowed,  Horner  v.  Still- 
well,  35  N.  J.  L.  307  ;  Turner  v.  Hart,  15  West.  Rep.  (Mich.)  352 ;  and 
user  may  restrict  the  easement.  Hazard  v.  Robinson,  3  Mason,  272  ; 
Manier  v.  Myers,  4  B.  Mon.  514.  The  Massachusetts  Supreme  Judicial 
Court  has  taken  a  different  view  and  has  held  that  the  height  of  the 
dam  should  fix  the  extent  of  the  easement,  Cowell  v.  Thayer,  5  Mete. 
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253;  Bay  v.  Fletcher,  12  Cush.  200;  but  this  doctrine,  which  does  not 
seem  to  be  well  founded  (for  how  could  the  servient  owner  ever  prevent 
the  maintenance  of  a  dam  of  any  size  if  in  fact  it  did  not  cause  an  over- 
flow upon  his  premises?),  is  expressly  repudiated  in  Turner  v.  Hart,  supra. 

An  easement  cannot  be  acquired  by  user  as  against  the  public,  but  it  may 
be-so  acquired  as  against  the  inhabitants  of  a  town,  ComHh  v.  Newbury, 
2  Pick.  50 ;  Inhabitants  of  First  Parish  in  Gloucester  v.  Beach,  Id.  60 ; 
note  ;  Commonwealth  v.  Alburger,  1  Whart.  486  ;  Commonwealth  v.  Mc- 
Donald, 16  S.  &  R.  395;  Barter  v.  Commonwealth,  3  P.  &  W.  253; 
Penny  Pot  Landing,  16  Pa.  St.  79. 

The  question  of  adverse  user  is  for  the  jury,  Cooper  v.  Smith,  9  S.  & 
R.  26. 

In  certain  States  any  person  may  be  prevented  from  acquiring  an  ease- 
ment by  the  service  upon  him  of  a  notice  on  behalf  of  the  owner  of  the 
premises  of  his  intention  to  prevent  the  acquirement  of  such  easement, 
Massachusetts,  Pub.  Stat.  (1882),  Ch.  122,  §  3;  Maine,  Rev.  Stat.  (1883), 
Ch.  105,  §§  18,  14;  Connecticut,  Laws,  1881,  Ch.  161,  §  2,  R.  S.  (1888), 
p.  322;  Indiana,  Rev.  Stat.  (1881),  §4322;  Iowa,  Rev.  Code  (1884), 
§  2034,  p.  550 ;  Rhode  Island,  Pub.  Stat.  (1882),  Ch.  175,  §  7 ;  in  three 
States  such  notice  may  be  given  by  posting,  Massachusetts,  Id.;  Con- 
necticut, Laws,  1881,  Ch.  161,  §  4,  R.  S.  (1888),  p.  322 ;  Indiana,  Rev. 
Stat.  (1881),  §  4323;  and  in  Massachusetts,  Pub.  Stat.  (1882),  Ch.  122, 
§  4,  and  Iowa,  Rev.  Code,  §  2035,  such  a  notice  is  such  a  disturbance  of 
the  easement  as  will  support  an  action  by  the  owner  thereof 

Conveyance  of  Easement  with  Premises  to  which  it  is  Appurte- 
nant. 

As  a  rule  all  visible  and  continuous  easements  will  pass  with  the  tene- 
ment to  which  they  are  appurtenant.  This  is  especially  true  where  the 
word  appurtenances  is  used.  Baker  v.  Clark,  4  N,  H.  380 ;  Coolidge  v. 
Hager,  43  Vt.  9  ;  but  it  is  not  dependent  upon  the  use  of  this  word,  and  is 
applicable  wherever  the  easement  is  really  appurtenant.  Long  v.  Weller, 
29  Gratt.  347 ;  Barnes  v.  Lloyd,  112  Mass.  224 ;  Boss  v.  Thompson,  78 
Ind.  90  ;  Dority  v.  Dunning,  78  Me.  381 ;  Bank  of  British  North 
America  v.  Miller,  7  Sawy.  163 ;  and  the  expression  "  appurtenant,"  or 
"  appurtenances,"  may  be  limited  by  the  use ;  thus,  in  a  will,  the  expression 
"  grist  mill  and  its  appurtenances"  was  held  to  carry  with  it  what  had 
been  used  as  appurtenances  by  the  testator,  Blaine^s  Lessee  v.  Cham^ 
hers,  1  S.  &  R.  169.  Under  this  rule  have  passed,  besides  easements 
which  will  most  readily  occur  to  the  mind,  an  easement  of  roof  and 
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eaves,  Meek  v.  Breckenridge,  29  Ohio  St.  642 ;  a  bridge,  Shirk  v.  Board 
of  Commissioners  of  Carroll  Co.,  106  Ind.  573 ;  a  right  of  overflow, 
Jackson  v.  Trullinger,  9  Oreg.  395;  Wilcoxon  v.  McOhee,  12  111.  881;  a 
water  right,  Pickering  v.  Stapler,  5  S.  &  R.  107  ;  Farmer  v.  Ukiah  Water 
Co.,  56  Cal.  11 ;  Coolidge  v.  Eager,  supra;  a  mining  ditch,  White  v. 
Barlow,  72  Ga.  887.  Frequently,  the  character  attributed  by  the  description 
to  the  main  subject  of  the  grant  will  determine  what  easements  will  pass  with 
it;  thus,  "a  mill,"  or  "a  mill  with  appurtenances  and  privileges,"  has  been 
held  to  convey  the  whole  water  right  enjoyed  by  the  grantor  as  necessary  to 
the  use  of  the  mill,  Swarlz  v.  Swartz,  4  Pa.  St.  354  ;  Gibson  v.  Brockway,  8 
N.  H.  465  ;  a  water  right  and  a  way,  Blake  v.  Clark,  6  Greenl.  436  ;  a  right 
of  flowage,  Voorhees  v.  Burchard,  55  N.  Y.  106  ;  a  pond,  Taylor  v.  Hamp- 
ton, 4  McCord,  96  ;  "a  mill  and  power"  has  been  held  to  cover  a  dam, 
Garter  v.  Norton,  58  Mich.  44,  and  where  the  thing  to  which  easements  are 
appurtenant  is  actually  conveyed,  although  it  be  not  described,  the  ease- 
ments will  pass  with  it ;  thus,  in  Jackson  v.  Trullinger;  9  Oreg.  393,  a 
mill  was  conveyed,  not  by  the  description  of  a  mill,  but  as  "  real  estate, 
known  as  the  Carloesville  Mill  Company,  with  privileges  and  appurte- 
nances ;"  it  was  held,  that  the  conveyance  carried  all  the  privileges  of  flow- 
age  necessary  for  the  use  of  the  granted  premises  as  a  mill,  and  which  had 
existed  in  the  grantor,  and  in  a  case  of  somewhat  similar  character,  Deady, 
J.,  said :  "  It  is  admitted  by  the  counsel  for  the  plaintiff,  that  if  the  con- 
veyance to  a  person  had  described  the  premises  as  a  mill,  the  water-power 
then  used  to  run  it  would  have  passed  with  it  to  the  grantee.  But  the 
conveyance  was  in  fact  of  a  mill ;  a  mill  was  the  actual  subject  of  the  sale 
and  conveyance,  the  thing  which  the  parties  dealt  with  and  for,  and 
it  is  not  apparent  why  a  mere  difference  in  the  mode  of  description  of 
the  property  should  make  any  such  difference  in  the  effect  or  result  of  the 
conveyance,"  Bank  of  British  North  America  v.  Miller,  7  Sawy.  163. 

An  easement,  not  expressly  described,  must  actually  belong  to  the  estate 
conveyed  to  pass  by  implication,  Philbrick  v.  Ewing,  97  Mass.  137 ; 
Swazey  v.  Brooks,  35  Vt.  443  ;  Bliss  v.  Kennedy,  43  111.  71,  and  it  must 
have  become  an  easement  in  law,  that  is,  it  must  have  ripened  into  a  legal 
right,  the  mere  fact  that  a  privilege  has  been  used  or  enjoyed  in  connection 
with  the  premises  conveyed  will  not  cause  it  to  pass  to  the  grantee, 
Spaulding  v.  Abbot,  55  N.  H.  423;  Swazey  v.  Brooks,  supra;  and  an 
easement  while  suspended  cannot  pass  as  an  appurtenance,  Mussey  v. 
Proprietors  of  Union  Wharf,  41  Me.  34. 

A  matter  of  mere  convenience  will  not  pass  as  an  appurtenance.  Grant 
v.  Chase,  17  Mass.  443. 

Non-apparent  and  non-continuous  easements  as  a  general  rule  will  not 
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pass  as  appurtenances,  Providence  Tool  Co.  v.  Corliss  Steam  Engine  Co., 
9  E,.  I.  574.  This  question  of  what  is  and  what  is  not  a  continuous  and 
apparent  easement  within  this  rule  has  arisen  most  frequently  in  connec- 
tion with  ways ;  as  to  which  see  p.  180  et  seq. 

Effect  on  Easement  of  Division  of  Dominant  Tenement. 

When  the  owner  of  the  dominant  tenement  divides  it  and  conveys  the 
divisions,  the  easements  attached  to  it  will  pass  and  be  attached  to  each 
portion  of  the  divided  tenement,  French  v.  Morris,  101  Mass.  68  ;  Vnder- 
.wood  V.  Carney,  1  Cush.  285,  so  far  as  the  easement  is  applicable  to  each 
portion,  Dawson  v.  St.  Paul  Fire  and  Marine  Insurance  Co.,  15  Minn. 
136,  and  the  application  can  be  made  without  increasing  the  burden  upon 
the  servient  tenement.  Hills  v.  Miller,  3  Paige,  254 ;  but  the  owner  can- 
not attach  the  easement  to  other  premises  which  he  may  own  or  acquire, 
Mirkham  v.  Sharp,  1  Whart.  325;  Lewis  v.  Carstairs,  6  Id.  198;  Evans 
V.  Dana,  1  R.  I.  806 ;  or  confer  the  right  of  using  it  upon  premises  adjoin- 
ing his  own,  see  McMakin  v.  Magee,  13  Phila.  105. 

An  easement  may  be  so  created  as  to  be  for  the  benefit  of  a  portion  of 
the  dominant  premises  only.  Thus  where  there  was  a  grant  to  A.,  his 
heirs,  and  assigns,  of  the  right  to  draw  water  as  might  be  necessary  to 
supply  a  house  owned  by  A.,  and  A.  was  tenant  by  curtesy,  it  was  held 
that  there  was  a  use  restricted  to  the  house  and  not  appurtenant  to  the 
estate  by  curtesy,  and  hence,  that  one  who  became  the  owner  of  the  house 
and  received  a  conveyance  of  the  easement,  took  the  same,  Amidon  v. 
Harris,  113  Mass.  59. 

Easement  Kestricted  to  Its  Own  Purpose. 

An  easement  must  be  restricted  to  its  own  purpose,  and  ownership  of  it 
will  not  justify  the  use  of  the  land,  over  or  in  which  it  exists,  for  other 
purposes ;  accordingly  a  right  of  way  gives  no  right  to  pile  lumber  on  the 
servient  premises,  Kaler  v.  Seaman,  49  Me.  20t ;  a  right  to  draw  water 
for  family  use  will  not  authorize  drawing  water  for  a  bakery,  Noyes  v. 
Hemphill,  58  N.  H.  536 ;  a  right  of  way  to  pass  to  and  from  a  wood- 
shed, cannot  be  used  to  pass  for  other  purposes,  Valley  Falls  Co.  v.  Dolan, 
9  B.  I.  489.  I 

But  the  mere  fact  that  the  instrument  creating  an  easement  specifies 
a  use  will  not  destroy  the  right  to  use  the  subject  of  the  grant  other- 
wise, where  such  other  use  to  which  the  subject  is  applied  is  one 
permitted  by  law — ^thus  in  Corbin  v.  Dale,  5T  Mo.  297 ;  L.  and  G.  by 
deed,  covenanted  to  give  to  the  inhabitants  of  Liberty,  the  privilege  of 
drinking  water,  from  a  spring  situated  on  L.  and  G's.  land;  it  was  held 
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that  the  grant  did  not  prohibit  the  use  of  the  water,  either  by  the  city 
or  by  the  proprietors,  for  other  purposes  than  drinliing,  provided  the 
drinking  was  not  interfered  with,  or  the  amount  of  water  necessarily  dimin- 
ished by  such  use.  And  the  fact  that  land  granted  for  an  easement  has 
been  used  only  for  certain  purposes,  such  being  the  only  ones  which  were 
required  by  the  dominant  tenement  during  such  user,  will  not  prevent  its 
subsequent  use  for  the  purposes  for  which  land  so  granted  is  usually  ap- 
plied, thus,  where  land  granted  for  an  alley  has  been  used  as  a  way  and 
for  surface  drainage  only,  the  dominant  owner  may  subsequently,  when 
municipal  regulations  or  public  health  and  convenience  conflict  with  such 
surface  drainage,  dig  up  the  land  and  lay  drainage  pipes,  McElhone^s  Ap- 
peal, 21  W.  N.  C.  21. 

Whether  Expression  Implies  Limitation,  of  Use  or  Measure. 

The  question  sometimes  arises  in  construing  the  grant  of  an  easement 
whether  a  description  is  to  be  taken  as  a  limitation  of  the  use  to  a  parti- 
cular purpose  or  as  a  measure.  This  question  arises  most  frequently  where 
an  easement  has  been  granted  for  use  in  connection  with  a  manufacturing 
establishment  or  a  mill,  or  for  a  kindred  purpose,  and  the  dispute  is  as  to 
whether  the  extent  of  the  easement  is  limited  to  the  supply  of  the  machi- 
nery or  works  as  then  used;  a  grant  of  water  for  the  use  of  certain  "works," 
has  been  held  a  grant  by  measure  and  not  a  limitation  to  a  supply  of  the 
particular  machinery  in  use  at  the  time  of  the  grant,  Comstock  v.  Johnson, 
46  N.  Y.  615,  and  a  grant  of  a  right  to  "  water  enough,  when  applied  to  an 
overshot  wheel,  to  carry  a  gang  of  thirty  marble  saws  or  six-horsepower," 
is  also  a  grant  by  measure  and  does  not  restrict  the  application  of  the 
water,  Ealer  v.  Beaman,  49  Me.  207  ;  and  to  the  same  effect,  see  Johnson  v. 
Rand,  6  N.  H.  22;  Deshon  v.  Porter,  38  Me.  289  ;  Filch  v.  Belding,  49 
Conn.  469,  and  water  granted  as  water  from  a  well  may  be  taken  by  either 
pump  or  bucket,  French  v.  Morris,  101  Mass.  68  ;  and  in  Richardson  v. 
Clements,  89  Pa.  St.  503,  where  there  was  reserved  a  right  to  take  water 
"  by  means  of  a  hydraulic  ram,  wheel  or  other  process  of  forcing  water," 
and  a  wheel  was  used  at  the  time  of  the  conveyance  of  the  dominant 
tenement  to  the  defendant,  it  was  held,  that  he  might  erect  and  use  a  wind- 
mill for  the  purpose  of  obtaining  water,  there  being  no  averment  that  the 
change  worked  any  substantial  injury  to  the  servient  tenant ;  but  the  burden 
on  the  servient  tenement  must  not  be  increased  by  the  new  method  of  use 
Chestnut  Hill  and  Spring  Hovse  Turnpike  Co.  v.  Piper,  1*1  Pa.  St.  432  ■ 
Bdberts  v.  Roberts,  7  Lans.  55,  and  see  Richardson  v.  Clements,  svpra, 
and  the  user  by  improved  appliances  must  be  reasonable ;  therefore  where 
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there  was  a  grant  of  so  much  water  as  was  nece.-.-arv  to  run  a  grist-mill 
at  the  time  of  the  grant,  the  grantee  could  not,  by  using  improved  machi- 
nery, take  all  the  water  dnrin.,  a  part  of  the  day,  to  the  prejudice  of  the 
owners  of  other  water-rights,  aliln.ugh  by  not  taking  any  water  at  other 
times  of  the  day,  he  kept  the  quantum  of  water,  taken  in  twenty-four 
hours,  under  the  amount  taken  during  his  use  of  the  unimproved  ma- 
chinery, Miller  v.  Lapham,  44  Vt.  416. 

Limitation  by  Implication. 

A  limitation  or  restriction  of  an  easement  may  be  worked  by  implica- 
tion, thus  fixing  the  height  of  water  in  a  dam  may  have  that  effect,  and 
so  the  right  to  lay  pipes  or  construct  an  aqueduct  does  not  draw  with  it 
the  right  to  change  the  location  when  once  made,  Chandler  v.  Jamaica 
Pond  Aqueduct,  125  Mass.  544;  Jennison  v.  Walker,  11  Gray,  423; 
Marsh,  v.  Haverhill  Aqueduct  Co.,  134  Mass.  106;  Jaqui  v.  Johnson, 
27  N.  J.  Eq.,  526,  afBrming  25  Id.  410  ;  Evangelical  Lutheran  St.  John's 
Orphan  Home  of  the  City  of  Buffalo  v.  The  Buffalo  Hydraulic  Associa- 
tion, 64  N.  Y.  561,  and  the  case  is  not  altered  by  the  fact  that  the  land  on 
which  the  location  has  been  made  is  taken  for  public  use,  Johnson  v.  Jaqui, 
27  N.  J.  Eq.  552,  reversing  26  Id.  321  ;  but  it  is  decided,  that  a  mere 
mistake  in  relaying  a  pipe  will  not  cause  the  owner  of  the  dominant 
tenement  to  be  held  to  have  lost  or  have  abandoned  his  easement,  but 
he  may  relay  the  pipe  in  its  original  place  on  discovering  his  mistake, 
Marsh  v.  Haverhill  Aqueduct  Co.,  supra.  The  size  of  a  pipe  or  drain  has 
been  also  held  to  be  limited  to  that  of  the  pipe  or  drain  originally  laid, 
Onthank  v.  Lake  Shore  and  Michigan  Southern  B.  B.  Co.,  71  N.  Y.  194, 
affirming  15  N.  Y.  S.  C.  131  ;  but  where  there  is  a  grant  of  an  easement 
of  a  certain  extent,  a  use  of  the  same  to  a  less  extent  for  the  temporary 
convenience  of  the  dominant  owner  will  not  act  as  a  location  or  restrict 
him  from  using  the  easement  to  the  full  extent  of  the  grant — when  a  rea- 
sonable necessity  arises  for  such  use,  Wheeler  v.  Wilder,  61  N.  H.  2. 

Duty  of  Servient  and  Dominant  Owners  with  Reference  to  Arti- 
ficial Means  of  Enjoyment — Repairs. 

Where  an  easement  is  to  be  enjoyed  through  artificial  means  or  appli- 
ances, in  the  absence  of  a  contract  imposing  that  duty  upon  him,  the 
owner  of  the  servient  tenement  is  not  bound  to  keep  the  appliances  in 
order ;  he  must  not  injure  them  or  prevent  their  necessary  repair,  Hunting- 
don V.  Asher,  96  N.  Y.  604  ;  but  the  duty  of  repair  and,  consequently,  the 
liability  for  injuries  suffered  through  failure  to  fulfil  the  duty,  rest  upon  the 
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owner  of  the  dominant  tenement,  Doane  v.  Badger,  12  Mass.  65  ;  Roberts 
V.  Roberts,  55  N.  Y.  275  ;  Thompson  v.  Uglow  4  Oreg.  369  ;  Kaler  v.  Bea- 
man,  49  Me.  207  ;  and  where  a  contract  imposes  a  joint  duty  of  repair 
upon  the  owners  of  the  tenements,  or  where  both  tenants  use  the  same 
appliance,  one  by  right  of  easement,  the  other  by  right  of  ownership  of 
the  land,  in  order  to  render  the  servient  owner  liable  for  a  proportion  of 
the  expenses  of  repair,  the  dominant  owner  must  request  the  servient  owner 
to  repair,  after  the  manner  required  between  tenants  in  common  to  sus- 
tain a  writ  defacienda  reparatione,  Doane  v.  Badger,  supra.  The  ser- 
vient tenant  may,  however,  by  his  contract  so  assume  the  duty  of  making 
repairs  as  to  be  liable  in  the  first  instance,  although  the  expense  is  to  be 
divided,  see  Fritcher  v.  Anthony,  20  Hun,  495. 

As  the  right  and  the  obligation  of  making  repairs  rest  upon  the  owner 
of  the  dominant  tenement  he  has  the  right  of  entry  upon  the  servient 
tenement  fox  the  purpose  of  repairing,  Thayer  v.  Payne,  2  Cush.  327  ; 
Roberts  v.  Roberts,  7  Lans.  55 ;  and  he  may  even  dig  up  the  soil  of  the 
servient  tenement  if  there  be  no  other  way  to  make  the  necessary  repairs, 
Thompson  v.  Uglow,  4  Oreg.  369. 

Use  of  Easement. 

The  use  of  an  easement  is  governed  by  the  maxim.  Sic  ittere  tvo  ut 
alieno  nan  laedas ;  the  dominant  tenant  must  not  so  use  the  easement 
as  by  wantonness  to  injure  the  servient,  Kaler  v.  Beaman,  49  Me.  207 ; 
and  where  there  is  a  use  in  common,  one  of  the  persons  entitled  to  the  use 
must  so  exercise  his  right  as  not  to  prevent  the  use  by  others.  Bump  v. 
Banner,  37  Md.  621 ;  but  an  ill  necessarily  inflicted  upon  the  servient  owner, 
without  negligence  on  the  part  of  the  dominant  owner,  will  not  be  an  action- 
able breach  of  duty  by  the  latter,  thus  in  Wheeler  v.  Wilder,  61  N.  H.  2, 
the  defendant  dug  a  canal  on  the  plaintiff's  land,  being  duly  authorized  to 
do  so ;  as  a  result  the  rain  and  frost  caused  a  subsidence  of  part  of  the 
plaintiff 's  soil  into  the  canal ;  it  was  held  that  the  defendant  was  not  ac- 
countable therefor 

ExtiD  guishment . 

As  an  easement  cannot  be  created  by  parol  merely,  so  it  cannot  be 
extinguished  by  parol  merely.  Dyer  v.  Sanford,  9  Mete.  395 ;  it  may, 
however,  he  extinguished  by  matter  in  pais  of  a  decisive  character  and 
manifesting  a  clear  intent  to  work  an  extinguishment,  Vogler  v.  Geiss,  51 
Md.  407;  Snell  v.  Levitt,  110  N  Y.  595;  as  where  the  dominant  owner 


154  Post  v.  Peaesall. 

erects  an  obstruction  of  a  permanent  character  which  renders  impossible 
the  enjoyment  of  his  easement  and  such  erection  is  made  with  intent  to 
abandon  the  easement,  Corning  v.  Gould,  16  Wend.  531 ;  Pope  v.  Devereux, 
5  Gray,  409 ;  King  v.  Murphy,  140  Mass.  254;  the  same  effect,  we  think, 
would  be  brought  about  were  he  to  destroy  that  through  which  the  easement 
must  be  enjoyed,  if  it  is  to  be  enjoyed  at  all ;  and  the  act  of  the  dominant 
owner  in  such  connection  must  be  taken  most  strongly  against  him,  Corning 
V.  Gould,  supra;  Taylor  v.  Hampton,  4  McCord,  96.  In  Corning  v.  Gould 
it  was  held  that  where  a  way  had  become  obstructed  by  rubbish  and  the 
owner  of  the  dominant  tenement  threatened  to  prosecute  the  servient 
owner  for  maintaining  a  common  nuisance,  and  did  not  claim  that  his 
private  right  of  way  was  infringed  and  assert  it,  there  was  evidence  of 
abandonment.  To  give  matter  of  abandonment  in  pais  the  effect  of  an 
extinguishment  the  intent  to  abandon  the  easement  must  appear,  and 
while  an  alteration  of  the  dominant  premises  may  apparently  show  an 
intent  to  abandon,  Canny  v.  Andrews,  123  Mass.  155,  yet  that  action  may 
be  so  explained  as  to  prevent  that  conclusion  being  drawn  ;  thus  in  McKee 
V.  Perchment,  69  Pa.  St.  342,  where  the  owner  of  the  dominant  tenement 
had  in  1845  obstructed  an  alley  by  building  a  fence,  which  state  of  affairs 
continued  until  1869,  it  was  held  that  if  the  evidence  showed  that  the  in- 
tention was  that  the  obstruction  should  be  merely  a  temporary  structure, 
the  verdict  should  be  in  favor  of  the  right  of  way. 

License. 

A  license  given  to  the  owner  of  the  servient  tenement,  and  acted  upon, 
to  do  something  which  destroys  the  possibility  of  the  enjoyment  of  the 
easement  may  have  the  effect  of  showing  an  abandonment  of  it,  Addison 
V.  Hack,  2  Gill,  221 ;  Dyer  v.  Sanford,  9  Mete.  395 ;  Morse  v.  Copeland, 
2  Gray,  302;  see  California,  C.  C.  §  5811;  Dakota,  C.  C.  254;  but  a 
license  to  do  or  permit  to  be  done  something  which  is  a  mere  temporary 
obstruction  of  the  easement,  or  which,  though  permanent  in  character, 
is  licensed  for  temporary  purposes  only,  or  by  a  person  whose  right 
to  the  easement  is  temporary,  will  not  extinguish  the  easement  and 
when  the  occasion  of  obstruction  has  passed  away  the  easement  will 
revive ;  thus  in  Dyer  v.  Sanford  B.  conveyed  to  D.  a  strip  of  land, 
reserving,  for  the  use  of  land  retained  by  him,  a  right  of  eavesdropping 
and  a  right  to  maintain  a  staircase  window.  B.'s  widow,  to  whom  the 
dominant  premises  were  assigned  as  dower,  gave  a  parol  license  to  D. 
to  stop  the  window.  D.'s  devisees  conveyed  the  premises  to  T.,  subject 
to  the  reservation  in  B.'s  deed;  the  successors  to  D.'s  title  erected  a 
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new  house  which  stopped  the  window  and  cut  off  the  eaves  of  the 
doniinant  premises;  it  was  held  that  B.'s  rights  were  preserved  by  the 
reservation  and  that  D.'s  successors  must  respond  in  damages  to  those 
of  B.  In  the  recent  case  of  Parley's  Appeal,  22  W.  N.  C.  449,  a  county 
had  been  granted  a  perpetual  easement  in  the  water  of  a  spring  upon  the 
grantor's  land,  with  the  right  to  go  upon  the  intervening  land  of  the 
grantor  to  lay  pipes ;  a  vendee  of  the  said  land,  who  took  expressly  sub- 
ject to  the  easement,  entered  into  an  agreement  with  the  county,  in  pursu- 
ance of  which  he  built  a  reservoir  on  his  own  land ;  it  appeared  that  such 
agreement  was  to  serve  a  temporary  purpose,  and  the  court  held  that 
the  rights  of  the  county  to  the  easement  as  originally  granted  were  not 
extinguished. 

In  some  cases  an  easement  may  be  lost  where  the  dominant  owner 
stands  by  and  without  remonstrance  permits  the  servient  tenant,  at  expense 
to  himself,  to  perform  acts  which  have  the  effect  of  destroying  the  user 
of  the  easement,  as  where  the  owner  of  a  right  of  way  allows  the  servient 
tenant  to  erect  a  substantial  building  across  the  way  without  remon- 
strating against  such  erection,  Arnold  v.  Cornman,  50  Pa.  St.  361. 

Effect  of  Non-user. 

In  some  cases  we  find  the  broad  position  taken  that  mere  non-user  can- 
not bring  about  the  extinguishment  or  abandonment  of  an  easement, 
Horner  v.  Stillwell,  35  N.  J.  Law,  307  ;  Veghte  v.  Raritan  Water  Power 
Co.,  19  N.  J.  Eq.  42 ;  S.  C,  21  id.  463 ;  Eddy  v.  Chace,  140  Mass.  411 ; 
but  in  others  it  is  said  that  an  easement  may  be  lost  by  non-user  if 
continued  for  a  period  equal  to  that  of  the  statute  of  limitations.  Thus  in 
Steere  v.  Tiffany,  13  R.  I.  568,  Duefee,  C.  J.,  said  that  it  was  well  set- 
tled that  an  easement  may  be  so  lost,  though,  when  the  only  proof  of  it  is 
by  cesser  of  user,  the  cesser  of  user  must  have  continued  for  at  least  twenty 
years.  The  facts  of  the  case  show  this  remark  to  be  mere  dictum,  for 
the  land  over  which  the  easement  (a  way)  was  exercisable  had  been  actually 
occupied  in  a  manner  which  interfered  with  the  user,  so  that  there  was 
more  evidence  than  was  afforded  by  mere  non-user,  and  the  learned 
chief  justice  in  another  part  of  his  opinion  spoke  of  the  case  as  almost 
identical  with  Corning  v.  Gould,  16  "Wend.  531,  in  which  case  there 
were  permanent  obstructions;  in  Henderson  v.  Central  Passenger  Bail- 
way  Co.  (F.  S.  C.  C.  D.  Ky.),  21  Fed.  Rep.  358,  it  was  held  that 
where  a  passenger  railway  company  had  taken  up  the  only  track  it  had 
laid  upon  a  street  and  had  not  relaid  the  same  for  ten  years,  it  had  aban- 
doned its  right  of  way ;  but  in  Hestonville  Bailway  Co.  v.  Philadelphia, 
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89  Pa.  St.  215,  where  there  were  two  tracks  on  the  same  street,  the  taking 
up  of  one  was  held  not  to  work  an  abandonment  of  the  right  of  way,  even 
as  to  the  one  taken  up,  it  being  said  that  there  was  a  mere  difference  in  the 
manner  of  use,  which  would  not  affect  the  right  to  resume  the  use  of  the 
double  track. 

In  Maine  it  is  held  that  non-user  for  twenty  years  is  evidence  of  aban- 
donment of  an  easement,  but  the  non-user  is  subject  to  explanation. 
Accordingly,  where  the  jury  was  instructed  that  non-user  for  twenty 
years  caused  the  loss  of  an  easement,  the  instruction  was  held  erroneous, 
Pratt  V.  Sweetser,  68  Me.  344;    and  see  Farrar  v.  Cooper,  34  Id.  394. 

The  true  position  seems  to  us  to  be  that  mere  non-user  will  not  destroy 
or  cause  the  loss  of  an  easement,  but  where  there  has  been  a  long-contin- 
ued non-user  an  abandonment  will  be  more  readily  inferred  from  circum- 
stances than  where  there  has  not  been  such  non-user,  see  King  v.  Murphy, 
140  Mass.  254;  Fope  v.  Devereux,  5  Gray,  409;  Warshauer  v.  Bandall, 
109  Mass.  586;  Snell  v.  Levitt,  110  N.  Y.  595. 

Distinction  between  Easements  Granted  by  Deed  and  Acquired 
by  Prescription. 

A  distinction  is  taken  by  many  authorities  and  seems  to  be  well  estab- 
blished  which  is  as  follows :  where  the  easement  in  question  has  been  ac- 
quired by  prescription  it  can  be  lost  by  mere  non-user,  long  continued, 
presumably  for  the  length  of  time  necessary  for  its  acquirement,  but  when 
it  has  been  created  by  deed  it  cannot  be  so  lost,  Smyles  v.  Hastings,  22 
N.  Y.  2it ;  aBSrming  24  Barb.  44 ;  Jewett  v.  Jewett,  16  Id.  150  ;  White 
V.  Crawford,  10  Mass.  183 ;  Arnold  v.  Stevens,  24  Pick.  106 ;  Owen  v. 
Field,  102  Mass.  90;  Barnes  v.  Lloyd,  112  Id.  224;  Day  v.  Walden,  46 
Mich.  572  ;  Poison  v.  Ingram,  22  S.  C.  541 ;  in  several  of  these  cases  the 
non-user  had  existed  for  more  than  twenty  years,  but  the  easement,  having 
been  created  by  deed,  was  held  not  lost ;  in  Arnold  v.  Stevens  the  non-user 
had  continued  for  more  than  forty  years.  This  distinction  is  recognized 
by  statute  in  California,  Civ.  Code,  §  5811;  and  Dakota,  Civ.  Code,  §  254. 

Adverse  Possession. 

Adverse  user  and  possession  of  the  servient  estate  coupled  with  non-user 
by  the  dominant,  when  continued  for  the  time  of  the  statute  of  limitations, 
will  destroy  an  easement  or,  to  speak  more  accurately,  will  raise  a  pre- 
sumption of  a  release,  Yeakle  v.  Nace,  2  Whart.  123 ;  Butz  v.  Ihrie, 
1  Rawle,  218 ;  Hoffman  v.  Savage,  15  Mass.  130  ;  Chandler  v.  Jamaica 
Pond  Aqueduct,  125  Id.  544;  Jennison  v.  Walker,  11  Gray,  423;   Town- 
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send  V.  McDonald,  2  Kern.  382;  Smyles  v.  Hastings,  22  N.  Y.  217; 
Wright  v.  Freeman,  5  H.  &  J.  467  ;  Shields  v.  Arndt,  3  Gr.  Ch.  235; 
but  the  possession  must  be  strictly  adverse  to  the  easement,  that  is,  it  must 
be  of  such  a  character  as  to  render  the  enjoyment  of  the  easement  impos- 
sible or  at  least  impracticable ;  thus  in  Arnold  v.  Stevens  cultivating  the 
servient  land  was  held  not  such  an  adverse  possession  or  use  thereof  as 
would  affect  a  right  to  dig  ore,  and  in  Horner  v.  Stillwell,  35  N.  J.  L.  307, 
it  is  said  by  Depxje,  J. :  "  It  may  be  difficult  to  prove  that  such  possession 
is  adverse,  especially  where  the  easement  is  discontinuous,  but  it  will  be 
a  question  of  fact  for  the  jury  under  all  the  proofs  in  the  cause  whether 
the  possession  for  the  period  of  twenty  years  has  been  hostile  to  the  exis- 
tence of  the  easement  under  a  claim  of  right  inconsistent  therewith  with 
such  circumstances  of  notoriety  as  to  be  adverse."  In  Bowen  v.  Team, 
6  Rich.  298,  ten  years,  a  less  time  than  the  statutory  period,  adverse 
possession  of  a  way  was  held  to  operate  as  a  release  of  the  right.  CNeall, 
J.,  in  delivering  the  opinion  of  the  court,  said:  "It  must  be  noted  here 
that  this  is  not  the  extinction  of  a  way  by  non-user,  then,  it  may  be,  it 

would  require  the  same  time  to  destroy  as  it  did  to  create In 

Cuthbert  v.  Lawton,  3  McC.  194,  which  was  an  action  for  obstructing  a 
private  way.  Judge  Watres  ....  said:  'But  after  twenty  years  of  un- 
interrupted use  it  could  only  be  defeated  by  an  adverse  and  continuous 
obstruction  for  five  years.'  This  expression  applied  to  the  statutory 
period  existing  at  the  time  of  obstruction  and  which  was  afterwards 
extended  to  ten  years ;"  but  Wardlaw,  J.,  dissented,  holding  that  while 
the  plaintiff  was  barred  as  to  a  recovery  for  any  particular  obstruction 
by  the  statute  of  limitations,  yet  the  loss  of  the  easement  would  not  follow, 
saying:  that  in  case  of  continued  obstruction,  while  the  right  lasted,  damages 
might  be  recovered  for  the  four  years  next  preceding  the  commencement 
of  the  suit;  that  the  plaintiff's  continued  acquiescence  in  a  visible  and 
actual  obstruction  might  afford  evidence  of  his  having  abandoned  his 
right,  particularly  if  he  turned  aside  because  of  the  obstruction  to  any 
substituted  way,  but  that  no  release  of  the  easement  could  in  ten  years 
arise  from  the  obstruction  itself  any  more  than  from  mere  non-user  with- 
out obstruction.  The  decision  in  this  case  seems  to  us  unsupported  by 
reason  or  authority  and  the  law  to  be  better  stated  in  the  dissenting 
opinion  than  in  the  opinion  of  the  court. 

The  recital  in  a  deed  of  the  existence  of  an  easement  estops  the  grantee 
from  alleging  an  abandonment,  McKee  v.  Perchment,  69  Pa.  St.  342. 
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Physical  Destruction  of  Means  of  Enjoyment  of  Easement. 

The  physical  destruction  of  that  upon  which  an  easement  depends  may 
in  some  cases  destroy  the  easement,  Central  Wharf  and  Bock  Corpora- 
tion V.  Proprietors  of  India  Wharf,  123  Mass.  56'7 ;  Mussey  v.  Union 
Wharf,  41  Me.  34 ;  as  where  a  party-wall  is  destroyed,  Brondage  v. 
Warner,  2  Hill.  145 ;  Sherred  v.  Cisco,  4  Sand.  480 ;  Hoffman  v.  Kuhn, 
57  Miss.  746 ;  Eieatt  v.  Morris,  10  Oh.  St.  523  ;  Partridge  v.  Gilbert, 
15  N.  T.  601 ;  Pope  v.  O'Hara,  48  Id.  446 ;  Stevenson  v.  Wallace,  27 
Gratt.  77 ;  and  the  destruction  of  an  erection  on  the  dominant  premises 
may  have  the  same  effect,  as  where  a  house  entitled  to  use  the  chimney  of 
its  neighbor  is  torn  down  by  the  owner.  Canning  v.  Andrews,  123  Mass. 
158  ;  but  this  is  not  the  case  where  the  easement  is  not  of  such  a  character 
as  to  give  rise  to  the  conclusion  that  it  was  intended  for  the  use  of  a  partic- 
ular building  as  distinguished  from  other  buildings  of  the  same  kind ;  thus 
in  Bangs  v.  Parker,  71  Me.  458,  a  right  of  way  to  a  barn  was  held  not 
to  have  been  lost  by  the  destruction  of  the  barn  ;  and  in  Chew  v.  Cook,  39 
N.  J.  Eq.  396,  where  an  alley  was  equally  on  land  of  the  plaintiff  and  on 
land  of  the  defendant,  and  was  for  the  use  of  houses  thereon,  and  the  houses 
were  burned  down,  it  was  held  that  the  easement  was  not  thereby  lost.  In 
Louisiana,  where  the  rule  of  extinguishment  by  destruction  is  recognized, 
the  code  provides  that  where  matters  are  re  established  so  that  the  servi- 
tude may  be  used,  it  will  revive,  unless  from  the  time  of  cesser  of  user  to 
the'  time  of  re-establishment  the  full  period  of  prescription  has  run,  Code, 
Art.  781. 

Cessation  of  Necessity  will  not  extinguish  Easement  by  Grant. 

Where  an  easement  has  been  acquired  by  grant  it  is  not  extinguished 
by  the  fact  that  the  necessity  for  it,  which  existed  at  the  time  of  the 
grant,  has  ceased,  Atlanta  Mills  v.  Mason,  120  Mass.  244. 

Cesser  of  Easement  with  Extinction  of  Estate  to  which  it  is 
Appurtenant. 

Where  an  easement  is  appurtenant  to  a  particular  estate  it  falls  with 
the  extinction  of  that  estate,  e.  g.,  where  a  way  over  the  land  of  the  de- 
cedent is  assigned  to  a  dowager,  Hoffman  v.  Savage,  15  Mass.  130,  and 
so  where  it  is  attached  to  a  particular  estate  in  the  servient  premises  and 
the  owner  of  the  latter  acquires  a  title  anterior  to  the  deed  creating  the 
easement ;  thus,  where  a  church  which  held  its  property  subject  to  a 
mortgage,  conveyed  part  of  the  property  and  reserved  an  easement  of  light 
and  air  for  the  benefit  of  the  part  retained,  and,  on  foreclosure  of  the 
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mortgage,  a  person  claiming  under  the  grantee  bought  in  the  premises  so 
conveyed,  it  was  held,  that  she  took  them  free  from  the  servitude,  Hector, 
Church  Wardens,  and  Vestrymen  of  Christ's  Protestant  Episcopal  Church 
V.  Mack,  93  N.  Y.  488,  reversing  32  N.  Y.  S.  C.  418 ;  but  the  mere 
change  of  possession  of  premises,  as  by  the  execution  of  a  writ  of  pos- 
session in  ejectment,  will  not  afifect  the  easement,  Camden  and  Amboy 
R.  R.  Go.  V.  Stewart,  18  N.  J.  Eq.  489. 

Extinction  of  Easement   by  Union  of  Title  of  Dominant   and 
Servient  Estates — Revival. 

As  it  is  held  that  one  cannot  have  an  easement  in  his  own  property,  so 
the  conveyance  of  the  easement  to  the  owner  of  the  servient  tenement 
will  work  an  extinguishment,  McAllister  v.  Devane,  '76  N.  C.  57 ;  but 
the  principle  is  not  carried  so  far  as  to  cause  one  who  asserts  ownership 
of  the  fee  in  the  land  over  which  the  easement  is  exercised,  to  thereby 
lose  the  easement  he  owns  ;  that  such  should  be  the  result  of  an  assertion 
of  title  was  argued  in  White's  Bank  of  Buffalo  v.  Nichols,  64  N.  Y. 
65,  but  was  denied  by  the  court,  which  said,  "  Mere  non-user  would  not 
extinguish  the  easement,  neither  does  a  claim  inconsistent  with  the  ease- 
ment have  that  effect." 

Where  both  the  servient  and  dominant  tenements  are  acquired  by  the 
same  person,  an  easement  cannot  properly  exist,  and  hence,  is  said  to  be 
extinguished.  Grant  v.  Chase,  17  Mass.  443 ;  to  work  this  effect  the  com- 
mon owner  must  have  the  fee  in  both  estates,  and  where  he  owns  one 
tenement  in  fee,  or  severalty,  and  in  the  other  tenement  has  only  a  limited 
estate  or  a  fractional  interest  no  extinguishment  will  be  worked,  Ritger 
V.  Parker,  8  Cush.  147  ;  Douty  v.  Dunning,  78  Me.  387 ;  and  it  seems  to 
be  going  too  far  to  say  that  the  easement  is  extinguished  in  all  cases  where 
the  fees  of  both  tenements  are  joined  in  the  same  owner ;  see  Hazard  v. 
Robinson,  3  Mason,  272 ;  the  true  rule  seems  to  be  that  an  easement  is  ex- 
tinguished by  the  union  of  title,  unless  it  be  an  open  and  apparent  one,  in 
which  case  it  is  suspended,  or,  as  it  is  sometimes  expressed,  the  easement  is 
extinguished  and  revives  on  severance,  Kieffer  v.  Imhoff,  26  Pa.  St.  442  ; 
Hurlburt  v.  Firth,  10  Phila.  135;  Petition  of  Bull  and  Cozzens,  15  K.  I. 
534 ;  this  position  is  well  stated  by  Allison,  J.,  in  Worne  v.  Marsh,  6 
Phila.  33.  "  The  owner  of  land  may  therefore  make  portions  of  his  estate 
servient  to  other  portions  of  it  during  the  unity  of  title  in  himself,  and 
if  he  may  thus  create  incumbrances  in  the  nature  and  form  of  easements, 
why  may  he  not  recognize  as  subsisting  and  contingent  easements,  such 
as  come  to  him  by  purchase  of  the  land,  established  by  former  owners 
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and  which  are  necessary  to  its  enjoyment  or  which  he  chooses  to  regard 
as  necessary  or  as  convenient?"  To  this  has  been  added  as  a  require- 
ment for  a  revival,  what  seems  to  be  hinted  at  by  Allison,  J.,  namely, 
that  the  easement  must  be  necessary  to  the  enjoyment  of  the  property, 
Ferguson  v.  Witsell,  5  Rich.  280,  and  this  is  in  accord  with  Judge  Story's 
opinion  in  Hazard  v.  Bohinson,  supra.  "In  general,  it  is  true,  that 
unity  of  possession  of  the  estate  to  which  an  easement  is  attached  and  of 
the  estate  which  the  easement  incumbers  is  an  extinguishment  of  the 
easement.  But  this  doctrine  has  some  exceptions,  as  for  instance  in  case 
of  a  way  of  necessity,"  and,  after  citing  Bull  N.  P.  t4,  Surrey  v.  Pigot, 
Latch.  153  ;  Poph.  166,  the  learned  judge  continues :  "  The  case  in  11  Hen. 
YII.,  28,  was  as  follows :  A.  was  the  owner  of  a  tenement  to  which  there  was 
an  ancient  gutter  running  through  an  adjoining  tenement,  and  afterwards 
he  bought  the  adjoining  tenement,  and  then  sold  the  first  tenement  to  the 
plaintiff.  It  was  held,  that  the  ancient  gutter  was  not  extinguished  by 
the  unity  of  possession ;  but  that  it  would  have  been  otherwise  if  A. 
during  the  unity  of  possession  had  destroyed  the  gutter  or  cut  it  off.  The 
reason  is  that  it  was  a  necessary  and  subsisting  easement.  If,  therefore, 
in  the  case  at  bar,  the  dam  of  the  lower  mill  had  never  been  lowered, 
the  right  to  use  a  dam  of  that  height,  notwithstanding  the  unity  of  pos- 
session, would  have  passed  to  the  subsequent  grantee  of  the  lower  mill  as 
a  subsisting  privilege  or  appurtenance  upon  the  doctrine  asserted,  and  cor- 
rectly asserted,  by  Doddridge,  J.  [^Surrey  v.  Pigof]." 

In  Miller  v.  Lapham,  44  Vt.  416,  Ross,  J.,  was  of  opinion  that  on  a 
union  of  the  tenements  the  easement  was  merged,  and  on  severance  was 
not  revived,  but  was  recreated  through  the  operation  of  the  principle  of 
grant  by  implication  of  what  is  necessary  for  the  enjoyment  of  the  subject 
of  the  grant.  It  is  manifest  that  this  is  simply  another  way  of  stating  the 
same  thing,  and  is  perhaps  superior  in  point  of  logical  refinement. 

Of  course  the  acts  of  the  owner  of  the  tenements  may  show  an  inten- 
tion to  work  an  extinguishment  so  that  there  can  be  no  union  upon  seve- 
rance, as  where  A.  acquired  two  properties,  both  of  which  used  an  alley 
and  over  which  they  were  built,  A.  conveyed  one  property  with  the  alley, 
the  easement  of  the  other  property  therein  was  held  absolutely  extin- 
guished, Strohmeier  v.  Leahy  (Ky.),  9  S.  W.  Rep.  238. 
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Ways. 

THOMAS  G.  ATKYNS  v.  WILLIAM  H.  BOEDMAN 
AND  OTHERS. 

Supreme  Judicial  Court  of  Massachusetts,  March  Term,  18^,1. 
[Beported  In  2  Metcalf,  457.] 

The  owner  of  two  adjoining  messuages,  fronting  on  a  street,  conveyed  one  of 
them  by  a  deed,  in  which,  after  stating  that  there  was,  on  the  soutli  side 
of  the  messuage  conveyed,  a  gate  or  passage  way  of  about  five  feet  wide, 
leading  from  the  street  into  the  yard  thereof,  reserved  to  himself,  his  heirs 
and  assigns,  free  liberty  of  ingress,  egress,  &c.  through  and  upon  said 
gate  or  passage  way,  for  carrying  and  recarrying  wood,  &a.  through  the 
same,  and  over  the  yard  of  the  granted  messuage  into  and  from  his  own 
adjoining  house  and  land.  Held,  that  the  width  of  the  passage  way  was 
not  definitely  fixed  by  the  deed,  and  that  the  reservation  was  of  a  right 
of  a  suitable  and  convenient  passage  for  the  purposes  indicated.  Held 
also,  that  although  the  grantor,  and  those  claiming  under  him,  had  used 
the  passage  way  long  enough  to  gain  a  prescriptive  title  thereto,  yet  as  it 
had  been  used  in  near  conformity  to  the  terms  of  the  reservation,  it  must 
be  deemed  to  have  been  enjoyed  under  the  reservation,  and  not  adversely 
thereto,  and  must  be  limited  by  the  terras  thereof. 

The  owner  of  land,  over  which  his  grantor  has  reserved  a  passage  way,  may 
lawfully  cover  such  passage  way  with  a  building,  if  he  leave  a  space  so 
wide,  high  and  light,  that  the  way  is  substantially  as  convenient  as  before 
for  the  purposes  for  which  it  was  reserved  :  And  he  is  not  liable  for 
damages,  although  the  passage  way,  by  reason  of  its  being  so  covered, 
becomes  to  a  greater  extent  the  resort  of  strangers,  to  the  annoyance  of 
the  grantor. 

Where  the  owner  of  two  adjoining  messuages  conveys  one  of  them,  and  it  is 
agreed  by  him  and  his  grantee  that  if  the  latter  shall  make  "any  addition 
of  building"  westwardly,  he  shall  not  extend  it  northwardly  beyond  a 
certain  line,  the  grantee  is  not  thereby  restricted  from  raising  his  buildino' 
higher,  though  by  so  doing  he  interrupts  the  access  of  light  and  air  to  the 
windows  of  the  grantor's  house. 

Tbespass  upon  the  case.  The  plaintiff  claimed  damages  for 
injuries  caused  by  narrowing  a  certain  passage  way,  and  darkening 
the  same  by  erectiug  a  building  over  it,  and  thereby  also  interrupting 
the  access  of  light  and  air  to  his  adjoining  messuage.  In  one  of  the 
counts,  the  plaintiff  claimed  a  right  to  said  passage  way  by  prescription*. 
11 
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In  all  the  counts,  it  was  averred  that  the  defendants'  ancestor  erected 
the  building,  &c.  by  which  the  alleged  injuries  were  caused,  and  the 
defendants  were  charged  with  a  wrongful  continuance  of  the  cause  of 
those  injuries,  after  notice  given  and  request  made  to  them  to  remove 
it.  The  trial  was  before  Morton,  J.,  who  reported  the  case  in  sub- 
stance as  follows : 

The  plaintiff  and  the  defendants  own  contiguous  estates  in  Boston, 
fronting  east  on  Washington  Street ;  the  plaintiff's  estate  lying  north 
of  that  of  the  defendants.  In  1703,  both  estates  were  owned  by 
Atherton  Haugh,  who  in  that  year  conveyed  the  estate,  which  is  now 
the  defendants',  to  Henry  Tew,  "  bounded  in  the  front  or  easterly  end 
upon  the  Fore  Street  [now  Washington  Street]  leading  towards  Rox- 
bury,  where  it  measures  twenty-one  foot;  on  the  northerly  side  by 
other  land  and  housing  of  the  said  Atherton  Haugh ;  in  the  rear  or 
westerly  end  by  land  of  James  Meers,  where  it  measures  in  breadth 
twenty-eight  foot  and  an  half;  and  on  the  southerly  side  by  housing 
and  land  in  the  tenure  and  occupation  of  Sarah  Robinson,  on  which 
side  there  is  a  gate  and  passage  way  of  about  five  foot  wide,  leading 
from  the  said  street,  between  the  said  Robinson's  housing  and  land  and 
the  said  messuage  herein  granted,  into  the  yard  of  the  said  messuage : 
Reserving  out  of  this  bargain  and  sale,  unto  me  the  said  Atherton 
Haugh,  my  heirs  and  assigns  for  ever,  free  liberty  of  ingress,  egress 
and  regress,  through  and  upon  the  said  gate  or  passage  way,  for  carry- 
ing and  recarrying  wood,  or  any  other  thing,  through  the  same,  and 
over  the  yard  or  ground  of  the  said  messuage  hereby  granted,  into  and 
from  the  housing  and  land  of  me  the  said  Atherton  Haugh  adjoining, 
for  the  use  and  accommodation  thereof,  without  damnifying  or  annoy- 
ing thereby  the  said  Henry  Tew,  his  heirs  or  assigns.  And  it  is 
mutually  agreed  between  the  said  parties,  that  whensoever  the  said 
Heniy  Tews,  his  heirs  or  assigns,  are  minded  to  make  or  add  any 
addition  of  building  backward,  he  or  they  shall  only  make  the  breadth 
equal  with  the  breadth  of  the  back  of  the  chimneys  of  said  tenement 
hereby  granted." 

In  1821,  the  defendants'  ancestor  erected  two  tenements  on  the  rear 
of  the  estate  now  owned  by  them,  and  in  1823  took  down  the  front 
building  and  erected  a  new  one,  the  upper  part  of  which  he  extended 
to  the  south  line  of  his  land,  viz.  to  the  north  side  of  the  building 
described  as  Sarah  Robinson's  in  the  aforesaid  deed.     The  south  wall 
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of  the  lower  story  of  this  new  building  was  placed  near  the  site  of  the 
south  wall  of  the  old  one.  But  a  wall  was  made  from  the  ground,  on 
said  south  line  of  the  land,  and  carried  up  the  whole  height  of  the 
building.  From  this  wall  to  the  south  wall  of  the  lower  story,  an 
arch  was  thrown,  which  covered  the  passage  way,  so  far  as  the  building 
extended  westerly. 

The  new  building  was  made  higher  than  the  old  one,  and  it  some- 
what obstructed  an  attic  window  in  the  plaintiff's  house,  which  over- 
looked the  roof  of  the  defendants'  old  front  building. 

The  action  was  for  damages  caused  by  narrowing,  covering  and 
darkening  the  aforesaid  passage  way,  and  by  obstructing  said  window. 

It  was  in  evidence,  that  there  were  anciently  a  gate  and  posts  at  the 
entrance  of  the  passage  way  from  Washington  Street.  The  plaintiff's 
witnesses  stated  that  the  distance  between  these  posts  was  five  feet  or 
more.  Those  of  the  defendants  stated  that  it  was  about  four  feet. 
Some  of  the  plaintiff's  witnesses  testified  that  in  1818,  or  subsequently, 
they  had  seen  handcarts  pass  between  these  posts  when  they  were  both 
standing.  And  one  witness,  who  took  the  measure  of  numerous  hand- 
carts in  1833,  stated  that  the  length  of  their  axletrees  varied  from  four 
feet  and  eight  inches  to  five  feet  and  one  inch. 

The  plaintiff's  witnesses  stated  that  the  passage  way  was  materially 
injured  by  being  arched  over,  by  reason  of  the  diminution  of  light, 
and  by  reason  of  its  being  thereby  rendered  a  place  of  resort  and  a 
nuisance,  and  by  the  obstruction  of  the  circulation  of  the  air ;  and  that 
a  passage  way  open  above  is  generally  preferred.  The  defendants' 
witnesses  testified  that  it  was  more  convenient  by  reason  of  being 
covered,  because  it  was  thereby  protected  from  snow  and  rain ;  and 
that  it  is  the  more  general  practice  to  cover  passage  ways  of  similar 
dimensions  and  use,  and  that  covered  passage  ways  of  this  sort  are 
generally  preferred. 

There  was  also  conflicting  testimony  as  to  the  fact  whether  the 
passage  way  had  been  made  a  place  of  more  frequent  resort  since  it 
was  covered,  and  whether  the  value  of  an  estate  is  materially  dimin- 
ished by  reason  of  the  approach  to  it  being  a  covered  passage  way, 
instead  of  one  open  above. 

The  jury  were  instructed,  that  the  effect  upon  the  general  value  of 
the  plaintiff's  estate  was  not  to  be  taken  into  consideration,  but  merely 
the  damage  sustained  by  him  during  the  time  covered  by  the  writ. 
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It  was  in  evidence  that  the  plaintiff's  tenement,  approached  by  the 
passage  way,  is  now,  and  for  more  than  fifty  years  has  been,  occupied 
as  a  dwelling-house,  and  that  the  rent  thereof  has  been  diminished  ever 
since  the  erections  made  by  the  defendant's  ancestor. 

There  was  proof  that  the  attic  window  in  question  looked  southerly 
over  the  ridge  of  the  defendants'  old  building  that  was  taken  down  in 
1823;  so  that  if  the  defendants'  ancestor  had  erected  his  new  building 
on  the  foundation  of  the  old  one,  and  carried  it  up  as  high  as  the 
present  one,  it  would  have  shut  up  this  window.  But  the  new  building 
was  placed  two  feet  and  eight  or  ten  inches  south  of  the  foundation  of 
the  old  one,  and  carried  up  so  that  the  brick  wall  thereof  is  about 
thirty  inches  from  the  window.  This  brick  wall  was  also  carried  up 
higher  than  said  old  building. 

The  jury  were  instructed  that  the  defendants  were  bound  to  main- 
tain a  passage  way  of  a  breadth  equal  to  the  distance  between  the  old 
gate  posts,  and  that  they  were  liable  for  damage,  if  the  new  passage 
way  was  rendered  more  inconvenient  by  being  covered,  by  reason  of 
its  being  made  a  place  of  resort,  or  being  darkened,  or  otherwise ;  and 
that  the  defendants  were  liable  for  damage,  if  their  wall  materially  and 
substantially  obstructed  the  light  of  the  plaintiff's  attic  window. 

This  was  the  fourth  action  brought  by  the  plaintiff  for  damages  to 
his  passage  way,  &c.  and  the  judgments  in  the  three  former  actions 
were  given  in  evidence,  together  with  the  notice  given  to  the  defendants 
by  the  plaintiff,  and  his  request  that  the  causes  of  his  injuries  might  be 
removed.  (The  facts  respecting  those  former  actions  are  hereinafter 
stated  by  the  chief  justice,  in  the  opinion  of  the  court  given  by  him.) 

There  was  no  evidence  of  any  wanton  and  malicious  obstruction  by 
the  defendants  of  the  use  of  the  passage  way  by  the  plaintiff  and  his 
tenants,  except  what  appears  in  the  foregoing  facts. 

The  judge  instructed  the  jury,  that  the  claim  for  exemplary  damages, 
in  a  case  of  this  kind,  was  not  to  be  favored  ;  especially  as  the  coui-t 
have  a  power  to  order  the  nuisance  to  be  abated,  and  would  have  done 
it  in  the  former  cases,  if  the  plaintiff  had  moved  for  it,  and  it  had  been 
shown  to  be  a  proper  case  for  such  an  interference.  But  the  jury  were 
also  instructed  that  they  had  a  right  to  give  vindictive  damages,  and  if 
the  defendants,  instead  of  seeking  to  maintain  and  enjoy  their  own 
rights,  had  acted  wantonly  and  maliciously  towards  the  plaintiff,  the 
jury  would  be  justified  in  doing  so. 
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The  jury  returned  a  verdict  for  the  plaintiff  for  the  sum  of  $717 ; 
viz.  for  narrowing  the  passage  way,  $332;  for  covering  the  same,  $350; 
for  darkening  the  window,  $36.  The  defendants  moved  for  a  new  trial 
on  the  following  grounds. 

1.  Because  the  jury  were  instructed  that  the  defendants  were  bound 
to  maintain  a  passage  way  of  a  breadth  equal  to  the  distance  between 
the  old  gate  posts,  instead  of  being  instructed  that  it  is  enough  to 
satisfy  the  reservation  in  the  deed,  if  the  new  passage  is  equally  conve- 
nient for  the  purposes  for  which  the  passage  was  reserved,  although  it 
might  not  be  so  wide,  through  its  whole  extent,  as  the  old  gate-way. 

2.  On  the  ground  that  the  damages  were  excessive. 

3.  Because  the  jury  were  instructed,  that  the  defendants  were  liable, 
if  the  passage  way  is  less  convenient  in  consequence  of  its  being  arched, 
by  reason  of  its  being  thus  darkened,  or  being  more  exposed  to  be  made 
a  place  of  resort,  or  otherwise ;  instead  of  the  ground  of  damage  on  this 
account  being  confined  to  the  darkening  merely,  and  the  direct  effect, 
if  any,  in  actually  making  obstructions  in  the  space  of  the  passage  way 
as  occupied  and  used  for  the  purposes  for  which  it  was  reserved  in  the 
deed. 

4.  Because  the  jury  were  instructed,  that  the  defendants  had  not  a 
right  to  arch  over  the  passage  way,  in  case  it  was  rendered  thereby 
substantially  less  convenient;  instead  of  being  instructed  that  they  had 
a  right  to  arch  it  over,  provided  they  left  sufficient  unobstructed  space 
for  the  uses  and  purposes  for  which  it  was  reserved,  without  taking 
into  consideration  any  other  direct  or  indirect  advantages  or  inconveni- 
ences resulting  from  the  arching. 

5.  Because  the  jury  were  not  instructed  that  the  defendants  had  a 
right  to  arch  over  the  passage  way,  though  the  same  might  be  some- 
what darkened  thereby,  provided  it  was  not  arched  and  covered  so  low 
as  to  obstruct  passing  and  repassing,  for  the  purposes  mentioned  in  the 
deed. 

6.  Because  the  jury  were  instructed,  that  if  the  light  of  the  window 
in  the  attic  story  was  materially  or  substantially  diminished  by  the 
defendants'  wall,  they  were  liable  for  damage,  instead  of  being  in- 
structed that  the  reservations  in  the  deed,  on  the  subject  of  light  and 
air,  excluded  all  prescriptions  and  other  reservations,  and  privileges  of 
like  description. 

Verdict  to  be  set  aside  and  a  new  trial  granted,  if  for  any  of  these 
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causes  the  defendants  are  entitled  to  a  new  trial ;  otherwise,  judgment 
to  be  rendered  on  the  verdict. 

S.  Hubbard  &  W.  Phillips,  for  the  defendants. 

Fletcher  &  Choaie,  for  the  plaintiff. 

Shaw,  C.  J.  This  cause,  or  rather  several  causes  growing  out  of  the 
same  subject  of  controversy,  have  long  been  before  the  court ;  and  it  is 
to  be  regretted  that  all  points  of  dispute,  in  regard  to  the  relative  rights 
of  the  parties,  have  not  yet  been  adjusted.  Several  questions  have  here- 
tofore been  decided,  and  the  parties  have  acquiesced  in  the  decisions, 
and  adjusted  their  buildings  in  conformity  with  them.     20  Pick.  291. 

The  main  question,  which  now  remains  for  consideration,  between 
these  parties,  is,  whether  the  defendants  had  a  right  to  erect  a  building 
over  the  passage  way  which,  it  is  conceded,  the  plaintiff  has  a  right  to 
have,  use  and  enjoy,  on  the  southerly  side  of  the  defendant's  land.  It 
appears  that  heretofore  both  of  these  tenements  belonged  to  one  person, 
and  of  course  neither  estate  was  then  subject  to  any  easement  for  the 
benefit  of  the  other;  because  the  owner,  as  the  exclusive  proprietor, 
might  build  upon  any  part,  or  use  and  appropriate  any  and  every  part 
of  the  estate  at  his  own  pleasure,  as  his  own  sense  of  his  interest  and 
convenience  might  dictate.  It  is  obvious,  that  so  long  as  two  tenements 
remain  the  estate  of  the  same  owner,  no  right  of  easement  can  be  created 
by  use,  however  long  continued ;  because  such  use  cannot  be  adverse. 
Whenever  therefore  such  proprietor  conveys  away  part  of  the  estate  so 
situated,  he  may  create,  annex,  and  convey  with  the  estate  granted,  such 
rights  of  way  over  his  other  estate  retained,  or  other  easements  therein, 
as  he  may  think  fit ;  and  also  he  may  reserve  out  of  the  estate  granted, 
and  annex  to  his  own  estate  retained,  such  easements  as  he  may  deem 
proper.  And  the  acceptance  of  the  deed  by  the  grantee,  whilst  it  gives 
him  the  benefit  of  the  easements  granted,  subjects  the  granted  estate, 
both  in  his  own  hands,  and  in  those  of  all  others  who  may  come  in 
under  him,  to  the  easements  reserved.  It  stands,  therefore,  upon  the' 
ground  of  convention,  between  tho^e  who  have  a  disposing  power. 

There  are  cases,  indeed,  in  which  it  is  held,  that  long  use  may  be 
given  in  evidence  to  establish  the  right  of  the  grantee,  in  such  case,  to 
easements  in  and  over  the  estate  of  the  grantor ;  but  on  a  very  different 
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principle  from  that  on  which  prescription  or  presumed  grant  is  founded. 
The  right  claimed  depends  on  grant ;  but  the  question  often  arises,  from 
the  ambiguity,  brevity,  or  uncertainty  of  the  descriptive  words  used, 
what  was  the  extent  of  such  grant;  in  other  words,  what  was  the  inten- 
tion of  the  parties  in  making  and  accepting  the  grant.  In  ascertain- 
ing this  intent,  several  rules  of  exposition  are  adopted,  founded  upon 
experience,  to  enable  courts  to  determine,  or  to  approximate  to  such 
meaning  and  intent.  It  is  a  rule,  that  the  language  of  a  conveyance 
shall  be  construed  most  strongly  against  the  grantor;  because  it  is  his 
act,  and  the  language  that  of  his  choice  or  dictation.  Again  ;  a  grant 
being  made  for  a  valuable  consideration,  it  shall  be  presumed  that  the 
grantor  intended  to  convey,  and  the  grantee  expected  to  receive,  the 
full  benefit  of  it,  and  therefore  that  the  grantor  not  only  conveyed  the 
thing  specifically  described,  but  all  other  things,  so  far  as  it  was  in  his 
power  to  pass  them,  which  were  necessary  to  the  enjoyment  of  the  thing 
granted.  Thus  the  grant  of  a  mill  actually  driven  by  water,  though 
not  described  as  a  water-mill  in  the  deed,  carries  with  it  a  right  to  the 
stream  which  supplies  the  mill,  although  it  comes  to  the  mill  wholly 
through  other  land  of  the  grantor.  He  cannot  divert  it,  and  thus 
derogate  from  the  beneficial  effect  of  his  grant.  The  grant  of  a  mes- 
suage or  tract  of  land,  with  no  access  to  it  but  over  other  land  of  the 
grantor,  is  by  implication  a  tacit  grant  of  a  convenient  right  of  way  to 
it  over  such  other  land.  But  there  is  another  rule  in  ascertaining  the 
meaning  of  parties  where  the  deed  is  silent,  or  the  language  defective 
or  ambiguous,  and  one  to  which  we  more  particularly  before  alluded  ; 
and  it  is  this :  that  it  is  competent,  in  order  to  show  what  the  parties 
probably  meant,  where  the  language  is  not  fully  clear  and  unambiguous, 
to  prove  the  local  position,  the  relative  situation  of  the  estate  granted, 
that  of  the  estate  reserved,  and  also  the  manner  in  which  the  grantor 
himself  had  used  it,  when  owner  of  the  whole.  Such  evidence  of  use 
of  particular  ways  over  one  estate,  in  the  occupation  and  enjoyment  of 
the  other,  may  tend  to  show  what  was  necessary,  or  useful  and  conve- 
nient in  this  respect,  and  so  considered  by  him  who  had  a  power  to  use 
both  as  he  pleased,  and  therefore  tends  to  show  what,  by  necessary  or 
reasonable  implication,  was  intended.  It  is  very  clear  that  a  grantor, 
by  unequivocal  words,  may  convey  one  estate  by  definite  description, 
and  create  and  annex  thereto  an  easement  in  his  own  other  land.  This 
may  also  be  done  by  necessary  or  reasonable  implitation,  if  the  intent 
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so  to  do  can  be  inferred.  Thus,  if  one  grants  an  estate,  with  all  the 
privileges  and  appurtenances,  and  there  be  a  right  of  way  over  a  third 
person's  estate,  that  right  of  way  passes.  Indeed,  such  right  of  way 
passes  as  incident,  though  "  appurtenances"  are  not  expressed.  Kent  v. 
Waite,  10  Pick.  138.  But  if  there  be  no  such  right  of  way,  which  may 
be  legally  and  technically  "appurtenant,"  but  the  grantor  has  commonly 
used  a  way  thereto  over  his  other  land ;  in  order  to  give  effect  to  the 
manifest  intent,  it  may  be  construed  to  pass  a  right  over  such  land,  not 
as  an  appurtenance  before  existing,  but  as  an  easement  created  by  the 
deed  itself,  and  annexed  to  the  estate  granted.  So  if  one  grant  an 
estate,  with  the  ways  and  other  easements  actually  used  and  enjoyed 
therewith,  evidence  aliunde,  by  parol  or  otherwise,  may  be  given  to 
prove  that  a  particular  way  was  then  in  use  by  the  grantor;  and  then 
it  is  held  to  pass  as  parcel  of  the  estate  conveyed,  imte  v.  Q-awford, 
10  Mass.  183.  Stc»'y  v.  Odin,  12  Mass.  157.  Morris  v.  Edgingtxm, 
3  Taunt.  24.  United  StcUes  v.  Appleton,  1  Sumner,  492.  Salisbury  v. 
Andrews,  19  Pick.  250.  This  view  may  perhaps  tend  to  reconcile 
authorities  which  may  seem  conflicting,  tending  on  the  one  side  to 
show  that  no  length  of  time,  or  constancy  of  use,  can  create  an  ease- 
ment over  one  estate  for  the  benefit  of  another,  whilst  there  is  unity  of 
title  in  one  owner — and  on  the  other,  that  long  use  by  the  grantor  may 
be  evidence  of  title  to  the  easement  in  the  grantee.  The  long  and  con- 
stant use  of  a  way  over  the  land  of  another,  without  interruption  or 
objection,  is  evidence  of  right,  because  it  is  not  to  be  presumed  that  an 
owner  would  permit  such  use  without  right.  But  the  long  and  frequent 
use  of  a  way  over  a  part  of  one's  own  estate,  as  conducive  to  the  useful 
and  convenient  occupation  of  another  part,  tends  to  show  that  it  was 
necessary  or  beneficial ;  and,  therefore,  if  there  be  no  other  way,  or  if 
there  be  any  words  describing  or  alluding  to  a  way  actually  used,  or 
when  ways  "  appurtenant"  are  expressed,  and  in  fact  there  is  no  way 
technically  appurtenant,  such  previous  use  by  the  owner  may  be  avail- 
able to  give  effect  to  the  presumption  that  it  was  intended  that  such 
right  of  way  should  pass,  as  parcel  of,  or  incident  to,  the  estate  granted. 
With  this  view  of  the  law  before  us,  we  are  to  look  at  the  deed  by 
which  the  defendant's  estate  was  granted  by  the  plaintiff's  predecessor, 
to  ascertain  the  nature  and  extent  of  the  plaintiff's  easements,  for  a 
disturbance  of  which,  this  action  is  brought.  It  has  already  been 
decided  that  in  the  present  case  the  actual  use  and  enjoyment,  on  the 
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part  of  the  plaintiff  and  his  predecessors,  over  the  estate  of  the  defen- 
dants and  their  predecessors,  have  been  so  nearly  in  conformity  with 
the  provisions  of  the  deed,  that  it  is  to  be  pi-esumed  that  the  parties 
intended  to  claim  and  hold  their  rights  under  it,  and,  therefore,  that 
the  plaintiff's  rights  depend  on  the  reservations  in  the  deed,  and  not 
on  prescription.  The  law  will  not  presume  a  non-appearing  grant,  or 
raise  a  prescription,  where  a  grant  is  produced,  to  which  his  /Use,  occu- 
pation and  enjoyment  may  be  ascribed.  The  court  were  of  opinion, 
that  the  plaintiff's  rights  depended  on  the  deed  from  Haugh  to  Henry 
Tew,  in  1703.  In  this  deed,  the  grantor,  having  described  an  existing 
gate  and  passage  way,  of  about  five  feet  wide,  on  the  southerly  side  of 
the  estate  granted,  leading  from  the  street,  now  Washington  Street,  into 
the  yard  of  said  messuage,  made  the  following  reservation :  "  Reserving 
out  of  this  bargain  and  sale,  unto  me  the  said  Haugh,  my  heirs  and 
assigns  for  ever,  free  liberty  of  ingress,  egress  and  regress  through  and 
upon  the  said  gate  or  passage  way,  for  carrying  and  recarrying  wood, 
or  any  otheJr  thing  through  the  same,  and  over  the  yard  or  ground  of 
the  said  messuage  hereby  granted,  into  and  from  the  housing  and  land 
of  me  the  said  Atherton  Haugh  adjoining,  for  the  use  and  accommoda- 
tion thereof,  without  damnifying  or  annoying  thereby  the  said  Henry 
Tew,  his  heirs  and  assigns."  Upon  the  construction  of  this  clause,  the 
court  decided,  that  a  convenient  right  of  passage  way  was  reserved  for 
the  benefit  of  the  plaintiff's  estate,  but  that  the  width  of  it  was  not 
fixed.  And  we  are  still  of  opinion,  that  that  was  the  true  construction. 
For,  although  the  gate  was  described  as  "  about  five  feet  wide,"  there 
was  no  warranty  of  its  width,  and  no  words  declaring  that  he  should 
have  the  width  of  the  way  as  it  then  existed,  or  any  equivalent  expres- 
sion. And  the  word  "  about"  indicates  that  it  was  not  intended  to  be 
definite.  It  was  therefore  the  right  of  a  suitable  and  convenient  passage 
for  the  purposes  indicated.     20  Pick.  295. 

On  a  subsequent  trial,  the  plaintiff  claimed  a  right  to  the  use  of  the 
passage  way,  open  to  the  sky,  according  to  the  lines  of  the  south  and 
west  walls  of  the  old  building  on  the  defendant's  lot.  As  to  arching 
over  the  passage  way,  the  judge,  at  the  trial,  instructed  the  jury  that 
if  this  did  not  occasion  any  inconvenience  by  darkening  it,  or  other- 
wise, in  respect  to  the  uses  for  which  it  was  reserved,  the  plaintiff  would 
not  be  entitled  to  any  damage  on  this  ground  ;  but  on  this  point  they 
were  instructed  to  assess  separate  damages.     It  appears  that  upon  that 
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ground,  on  that  trial,  the  jury  assessed  damages  in  the  sum  of  one 
dollar.  On  the  same  ground,  the  jury  on  the  trial  now  under  review, 
assessed  damages  in  the  sum  of  $350.  It  therefore  now  becomes  neces- 
sary more  carefully  to  investigate  the  right  thus  claimed  by  the  plaintiff, 
and  examine  the  principle  on  which  it  rests ;  because,  if  it  be  true  that 
the  plaintiff  has  the  right  claimed,  to  have  said  passage  way  open  to 
the  sky,  the  defendants  are  under  a  corresponding  obligation  to  take 
down  their  building,  so  far  as  it  is  erected  over  the  said  passage  way. 

The  owner  of  an  estate  in  fee,  by  virtue  of  his  interest  and  power 
as  proprietor,  may  make  any  and  all  beneficial  uses  of  it  at  his  own 
pleasure,  and  he  may  alter  the  mode  of  using  it,  by  erecting  or  remov- 
ing buildings  over  it,  or  digging  into  or  under  it,  without  restraint. 
Cujus  est  solum,  qus  est  usque  ad  ocelum.  If  any  other  person  has  an 
easement  in  it,  the  owner  has  still  all  the  beneficial  use,  which  he  can 
have  consistently  with  the  other's  enjoyment  of  that  easement.  If  the 
easement  is  a  right  of  way,  this  consists  in  a  right  to  use  the  surface  of 
the  soil,  for  the  purpose  of  passing  and  repassing,  and  the  incidental 
right  of  properly  fitting  the  surface  for  that  use ;  but  the  owner  of  the 
soil  has  all  the  rights  and  benefits  of  ownership,  consistent  with  such 
easement.  Perley  v.  Chandler,  6  Mass.  454.  He  is  entitled  to  the 
herbage  growing  upon  it.  Adams  v.  JEkierson,  6  Pick.  57.  All  which 
the  person  having  the  easement  can  lawfully  claim  is  the  use  of  the 
surface,  for  passing  and  repassing,  with  a  right  to  enter  upon  and 
prepare  it  for  that  use,  by  levelling,  gravelling,  ploughing  or  paving, 
according  to  the  nature  of  the  way  granted  or  reserved ;  that  is,  for  a 
foot  way,  a  horse  way,  or  a  way  for  all  teams  and  carriages.  When  no 
actually  existing  way,  as  bounded  and  located,  is  granted  or  reserved, 
the  right  of  way,  in  point  of  width  and  height,  shall  be  such  as  is 
reasonably  necessary  and  convenient  for  the  purposes  for  which  it  is 
granted.  If  it  be  a  foot  way  only,  it  shall  be  reasonably  wide  and  high 
for  all  persons  to  pass  on  foot,  with  such  things  as  are  usually  carried 
by  foot  passengers.  If  it  be  a  way  for  teams  and  carriages,  it  shall  be 
of  sufficient  height  and  breadth  to  admit  of  carriages  of  the  largest  size 
in  common  use,  and  high  enough  for  loads  of  hay,  and  other  similar 
vehicles  usually  moved  by  teams.  Under  such  circumstances,  what  is 
a  reasonable  height  and  width,  is  partly  a  question  of  fact,  and  partly 
a  question  of  law;  the  facts  all  being  found  by  the  jury,  what  is  a 
reasonable  width  and  height  is  a  question  of  law ;  or,  to  express  the 
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same  thing  in  other  words,  what  was  intended  by  the  parties  to  be  the 
nature  and  extent  of  the  right  granted,  is  an  inference  of  law,  to  be 
drawn  from  the  terms  of  the  instrument  of  grant,  interpreted  and 
explained  by  the  facts  and  circumstances  thus  found  by  the  jury. 

When  no  dimensions  of  a  way  are  expressed,  but  the  object  is  ex- 
pressed, the  dimensions  must  be  inferred  to  be  such  as  are  reasonably 
sufficient  for  the  accomplishment  of  that  object.  In  the  present  case, 
the  dimensions  of  the  way  are  not  expressed ;  but  the  purpose  for  which 
it  was  reserved  is  expressed,  and  it  goes  far  to  enable  us  to  ascertain 
the  dimensions.  It  was  for  the  purpose  of  carrying  wood,  or  any  other 
thing,  into  and  from  the  grantor's  "housing  and  land  adjoining,  for  the 
use  and  accommodation  thereof."  The  grantor's  adjoining  house,  being 
a  dwellinghouse,  it  is  to  be  limited  to  articles  usually  carried  to  or  from 
a  dwellinghouse,  in  its  ordinary  occupation  as  such.  It  thereby  ex- 
cludes the  presumption  that  it  was  to  be  adapted  to  the  carriage  of 
merchandise,  such  as  bales,  boxes  or  casks.  Wood  must  be  taken  to 
be  fire-wood,  and  not  timber  or  wood  to  be  used  for  the  purposes  of 
manufacturing.  And  "any  other  thing,"  though  in  terms  of  the  largest 
sense,  must  be  construed  to  mean  other  thing  of  like  kind  used  in  a 
dwellinghouse ;  as  vegetables,  provisions,  furniture,  and  the  like. 
Without  examining  it  more  minutely,  we  are  satisfied  that  the  right 
reserved  was  that  of  a  suitable  and  convenient  foot  way  to  and  from 
the  grantor's  dwellinghouse,  of  suitable  height  and  dimensions  to  carry 
in  and  out  furniture,  provisions  and  necessaries  for  family  use,  and  to 
use  for  that  purpose  wheelbarrows,  hand-sleds,  and  such  small  vehicles 
as  are  commonly  used  for  that  purpose,  in  passing  to  and  from  the 
street  to  the  dwelling  in  the  rear,  through  a  foot  passage,  in  a  closely 
built  and  thickly  settled  town. 

Upon  these  views  of  the  rules  and  principles  of  law  applicable  to 
the  present  case,  the  court  are  of  opinion  that  the  defendants  had  a 
perfect  right  to  build  over  the  said  passage  way;  it  being  one  of  the 
beneficial  uses  of  the  property  which  could  be  made,  and  which,  as 
owners,  they  had  a  right  to  make,  consistently  with  the  full  and  free 
enjoyment  of  the  foot  way  on  the  part  of  the  plaintiff. 

We  think  that  this  opinion  is  not  inconsistent  with  the  opinions 
heretofore  given  at  nisi  prius,  and  by  the  whole  court,  though  perhaps 
the  point  was  not  stated  with  sufficient  precision  for  the  purposes  of 
deciding  definitely  the  rights  of  these  parties,  and  putting  an  end  to 
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the  long  controversy  which  has  subsisted  between  them.  For  this 
purpose,  it  is  necessary  to  distinguish  accurately  between  an  act,  which 
is  of  itself  an  infringement  of  another's  right,  and  an  act  which  of  itself 
is  not  an  infringement  of  the  right  of  a,nother,  but  which,  in  its  conse- 
quences, may  cause  a  damage  to  that  other.  In  the  former  case,  no 
special  damage,  no  actual  pecuniary  loss  need  be  stated  or  proved;  the 
law  presumes  that  a  party  sustains  some  damage  from  the  infringement 
of  his  right,  and  enables  him  to  maintain  an  action,  whether  he  have 
suffered  actual  damage  or  not.  And  in  such  case,  it  is  often  highly 
proper  that  a  party  should  bring  his  action,  though  he  may  expect  to 
recover  nominal  damage  only,  for  the  purpose  of  vindicating  his  right, 
and  thereby  preventing  the  adverse  party  from  acquiring  a  right,  by 
long  and  uninterrupted  use.     16  Pick.  247. 

But  there  is  another  class  of  cases,  where  although  the  act  complained 
of  may  not  be  unlawful,  or,  if  unlawful,  not  an  infringement  of  any 
right  of  the  plaintiff,  no  action  can  be  maintained  without  alleging  and 
proving  a  special  and  particular  damage  to  the  plaintiff;  and  the 
damages  to  be  recovered  are  confined  to  an  indemnity  for  the  loss  thus 
proved  to  have  been  sustained.  The  plaintiff  sets  forth  the  act  done, 
and  alleges  that  by  means  thereof,  he  sustained  the  damage  complained 
of,  technically  called  declaring  with  a  per  quod.  As  where  the  plaintiff 
complained  that  while  he  was  proceeding  along  a  navigable  creek, 
with  his  barge  laden,  &c.,  the  defendant  obstructed  the  creek,  pe>' 
qaod  the  plaintiff  was  compelled  to  carry  his  goods  around  at  a  great 
expense.  In  such  case  the  action  lies  for  the  special  damage  immedi- 
ately occasioned  by  the  obstruction ;  but  it  would  not  lie  for  the  ob- 
struction itself,  without  special  damage,  because  although  it  was  an  in- 
fringement of  a  public  right,  and  so  was  unlawful,  yet  it  was  not  an 
infringement  of  the  peculiar  right  of  the  plaintiff.  Rose  v.  JitZes,  4  M. 
&  S.  101.  So  for  special  damage  occasioned  by  obstructing  a  highway. 
Oreasly  v.  Codling,  2  Bing.  263.  So  by  a  proprietor  of  land  through 
which  a  water-course  runs,  against  a  proprietor  higher  up,  where  the 
gravamen  of  the  complaint  against  the  upper  proprietor  was,  that  by 
damming  up  the  water  above,  it  came  with  greater  impetuosity,  and 
thereby  injured  his  banks.  Williams  v.  Morlxmd,  2  Barn.  &  Cres.  910. 
8.  C.  4  Dowl.  &  Ryl.  583.  But  it  might  be  otherwise,  where  the 
plaintiff  had  acquired  a  right  to  the  water  by  appropriation,  and  the 
complaint  was  for  the  infringement  of  that  right.     Beaky  v.  Shaw,  6 
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East,  208.  It  is  manifest,  we  think,  that  this  distinction  has  become 
important  in  the  present  case,  because  a  jury  have  heretofore  given  one 
dollar  for  this  item,  treating  it  as  a  case  of  mere  nominal  damages ; 
whereas,  the  verdict  now  under  consideration  assesses  that  item  of 
damage  at  $350. 

We  have  stated  that  the  opinion  now  expressed  will  not  appear,  upon 
strict  comparison,  to  be  inconsistent  with  those  formerly  expressed, 
though  in  the  former  cases  the  rule  prescribed  may  have  been  less  pre- 
cise and  definite.  It  may,  therefore,  be  proper  to  review  them.  On 
the  first  trial,  the  jury  were  instructed  as  to  the  passage  way,  that  the 
reservation  in  the  deed  was  answered,  by  giving  the  plaintiiF  a  passage 
way  as  convenient  as  it  was  when  the  'reservation  was  made ;  that  if 
the  present  passage  way  was  not  so  wide  as  before,  and  was  not  open 
above,  yet  if  it  was  as  convenient,  &c. ;  but  that  the  defendants  had  no 
right  to  narrow  or  cover  the  passage,  so  as  to  cause  serious  inconvenience 
to  the  owners,  &c.  The  observation  of  the  court,  when  this  part  of 
the  case  came  before  them  on  a  motion  for  a  new  trial,  was,  that  by  the 
case  it  appeared  that  the  passage  had  been  narrowed  and  arched  over, 
and  rendered  darker  and  less  convenient.  And  in  reference  to  the  in- 
struction to  the  jury,  that  so  far  as  the  plaintiff  had  suffered  incon- 
venience from  the  alteration,  he  was  entitled  to  recover  damage,  the 
court  say  that  this  was  correct.     20  Pick.  295. 

It  is  manifest,  we  think,  that  in  these  remarks,  so  far  as  they  related 
to  the  dimensions  of  the  passage  way,  the  court  considered  that  the 
passage  way,  as  it  was,  in  point  of  convenience,  at  the  time  it  was  re- 
served, and  the  width  of  it,  for  the  purpose  for  which  it  was  reserved, 
might  be  considered  as  equivalent,  and  that  the  one  description  was 
used  instead  of  the  other.  For,  in  this  same  opinion  the  court  say,  that 
they  are  satisfied  that  a  convenient  right  of  way  was  reserved,  but  that 
its  width  was  not  fixed.  20  Pick.  295.  But  if  this  was  to  be  a  passage 
way  as  it  existed  at  the  time  of  the  reservation,  its  width  would  have 
been  fixed.  In  point  of  fact,  as  the  buildings  then  stood,  the  passage 
used  was  of  irregular  breadth,  being  for  a  part  of  the  way  eight  or  nine 
feet  wide.  As  a  definition  of  the  plaintiff's  right,  it  would  have  been 
more  exact  to  say,  that  it  was  a  right  of  way  suitable  and  convenient 
for  the  purpose  for  which  it  was  reserved,  namely,  as  a  foot  way  from 
a  public  street  to  a  dwellinghouse  in  the  rear,  and  for  carrying  wood 
and  other  articles,  incident  to  the  occupation  and  enjoyment  of  such  a 
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dwelllnghouse.  This  admits  of  any  alteration  and  improvement  in  the 
estate  over  which  the  easement  is  reserved,  consistent  with  the  preser- 
vation and  maintenance  of  the  right  of  passage  itself.  So  it  has  been 
held  in  analogous  cases.  A  grant  of  water,  sufficient  to  supply  a  grist 
mill,  limits  the  quantity  of  water,  but  not  the  use  to  which  it  is  to  be 
applied.  If,  in  the  progress  of  improvement  in  the  useful  arts,  the 
owner  removes  the  grist  mill,  and  erects  a  cotton  factory,  it  is  held,  that 
he  has  a  right  to  do  so,  taking  no  more  water  for  his  factory,  than  he 
had  a  right  to'  take  for  his  grist  mill.  Such  construction  is  conform- 
able alike  to  the  rules  of  law,  and  to  the  principles  of  public  policy. 
The  law,  carrying  into  effect  the  intention  of  the  parties,  does  not  intend 
to  restrict  the  right  of  ownership  of  the  real  estate  subjected,  further 
than  is  necessary  to  give  full  effect  to  the  easement ;  and  public  policy 
requires,  as  well  in  cities  as  elsewhere,  that  an  owner  of  real  estate 
should  be  allowed  to  make  all  the  improvements  upon  it,  which  can  be 
made  consistently  with  the  just  rights  of  others. 

So  far  as  the  remark  of  the  court  applied  to  the  darkening  of  the 
passage  way,  it  did  not  go  on  the  distinction  between  doing  an  act, 
which  the  defendants  have  no  right  to  do,  by  building  over  the  passage 
way,  and  doing  that  which  they  had  a  right  to  do,  but  doing  it  in  such 
a  manner  as  to  cause  some  slight  consequential  damage  to  .the  plaintiff. 
Besides,  the  damage  given  by  the  jury  on  that  ground,  being  merely 
nominal,  and  the  instruction  not  being  wrong  in  point  of  law,  and 
especially  as  the  plaintiff  was  entitled  to  hold  his  verdict  for  other 
damages,  the  court  had  no  good  reason  for  setting  aside  the  verdict, 
even  though  it  might  have  appeared  to  them,  that,  upon  the  evidence, 
no  case  for  any  consequential  damages  was  established  in  point  of  fact. 

In  saying,  that  the  actual  condition  of  the  way,  at  the  time  of  the 
reservation,  is  not  the  measure  and  definition  of  the  plaintiff's  right,  it 
is  necessary  to  guard  against  two  misconstructions  of  this  remark.  We 
do  not  mean  to  say,  that  when  a  way  is  actually  located  and  fixed  by 
definite  and  visible  objects,  as  by  buildings  or  fences,  the  grant  or 
reservation  may  not  refer  to  such  way  actually  existing,  and  that  the 
limits  then  would  not  be  fixed  by  the  act  of  the  parties  themselves. 
The  contrary  is  true  in  such  case.  Salisbury  v.  Andrews,  19  Pick.  250. 
Even  where  an  estate  is  granted  with  all  ways  "appurtenant,"  and 
there  is,  strictly  speaking,  no  way  appurtenant,  but  there  is  an  actually 
existing  way  over  the  grantor's  other  land,  it  shall  be  taken,  that  the 
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way  actually  tised  and  existing,  though  miscalled  "  appurtenant,"  shall 
pass ;  because  it  must  be  understood  that  such  was  the  intent  of  the 
parties.  Morris  v.  Edgington,  3  Taunt.  24.  The  other  misconstruc- 
tion, against  which  we  would  guard,  is  this ;  when  it  is  said,  that  in 
such  a  case  as  the  present,  the  actually  existing  state  of  the  passage  way, 
at  the  time  of  the  reservation,  is  not  the  measure  or  description  of  the 
right  reserved,  we  do  not  mean  to  say,  that  such  state  of  the  passage 
way  may  not  be  evidence,  and  often  evidence  of  a  very  forcible  and 
determinate  character,  to  prove  what  is  reasonable  and  convenient,  and 
what  those  most  conversant  with  the  matter  have,  by  their  practice, 
shown  to  be  in  their  opinion  most  reasonable  and  convenient,  under 
given  circumstances.  And  this  goes  far  to  show  what  was  in  the  mind 
of  the  court,  when  they  seemed  to  consider  the  actual  condition  of  the 
way,  at  the  time  of  the  reservation,  as  equivalent  to  the  convenient 
passage  way  reserved  by  the  deed. 

This  cause  again  came  before  the  court  in  June,  1838.  The  judge,  on 
that  trial,  had  instructed  the  jury,  that  as  to  arching  over  the  passage 
way,  if  it  did  not  occasion  any  inconvenience,  by  darkening  it  or  other- 
wise, in  respect  to  the  uses  for  which  it  was  reserved,  the  plaintiff  would 
not  be  entitled  to  any  damage  on  this  ground.  20  Pick.  298.  This  is 
wholly  consistent  with  the  opinion  now  expressed,  but  without  stating 
definitely  what  were  the  rights  of  the  defendants,  as  owners,  over  the 
passage  way,  and  therefore  less  explicit,  than  it  might  have  been  useful 
to  state  it,  under  the  circumstances.  In  regard  to  the  breadth,  the  jury 
were  instructed,  that  the  defendants  were  bound  to  maintain  a  passage 
way,  equal  in  breadth  to  the  distance  between  the  old  gate  posts,  and 
otherwise  convenient  for  the  uses  for  which  it  was  reserved.  20  Pick. 
299.  The  former  part  of  this  direction  was,  we  think,  inaccurate,  in 
taking  the  distance  between  the  gate  posts  as  the  measure  of  the  plain- 
tiff's right;  but  supposing  that  width  and  a  reasonable  width  to  be 
practically  the  same  thing,  this  mode  of  laying  down  the  rule  would 
lead  to  no  practical  error  in  the  result.  The  opinion  of  the  whole  court, 
on  this  part  of  the  case,  was  extremely  brief,  and  we  are  apprehensive 
that  from  its  conciseness,  or  from  the  implications  which  it  carries, 
rather  than  from  any  thing  expressed,  it  may  have  led  to  an  erroneous 
application  of  the  rule  of  law,  in  the  subsequent  trial.  It  is  thus 
stated :  "  The  right  of  way  from  Washington  Street  to  the  rear  of  the 
defendants'  buildings  seems  to  be  definite  and  certain.    The  use  of  it, 
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as  it  existed  in  fact  from  the  date  of  the  reservation  to  the  time  of  the 
trial,  has  been  satisfactorily  ascertained.  It  was  then  uncovered.  No 
right  to  cover  it  was  granted.  The  jury  have  found  it  to  be  darkened 
and  injured  by  the  arch  over  it,  and  have  assessed  damages  for  the 
injury.     Of  this  there  can  be  no  complaint."     20  Pick.  302,  303. 

The  way,  indeed,  was  definite  and  certain  as  to  its  direction  and  the 
purpose  for  which  it  was  reserved ;  and  the  long  use  was  good  evidence 
of  what  the  parties  concerned  understood  as  necessary  and  convenient. 
But  when  it  is  said,  that  the  passage  way  was  then  uncovered,  and  no 
right  to  cover  it  was  granted,  especially  as  the  plaintiff  claimed  a  right 
to  have  it  open  to  the  sky,  it  may  have  been  understood,  though  not  so 
expressed,  that,  without  such  right  granted,  the  defendants  had  no  such 
right.  We  think  it  could  not  have  been  so  intended,  and  that  the  court 
did  not  pass  upon  that  question ;  especially  as  the  opinion  immediately 
proceeds  to  state,  that  the  jury  have  found  that  it  had  been  "darkened 
and  injured  by  the  arch  over  it,"  and  assessed  damages  for  the  injury. 
Supposing,  then,  that  the  defendants  had  a  right  to  arch  the  passage 
over,  yet,  if  in  the  exercise  of  that  right,  they  had  done  it  in  such  a 
manner  as  to  injure  the  plaintiff,  and  that  by  means  thereof  he  had 
suffered  special  damage,  he  might  recover  the  damages  given  in  that 
case,  on  the  principle  of  the  maxim,  that  every  one  shall  so  use  his  own 
property  and  his  own  right,  as  not  to  injure  another.  This  principle 
may  be  well  illustrated  by  a  recent  case.  The  defendants  were  erecting 
a  steam  boiler  and  apparatus  on  land  adjoining  the  premises  of  the 
plaintiff,  and  by  some  mismanagement  it  exploded  and  did  damage  to 
the  plaintiff's  buildings.  The  defendant  was  held  liable.  Witte  v. 
Hague,  2  Dowl.  &  Ryl.  33. 

It  therefore  does  not  appear  whether  the  damage,  given  for  arching 
over  the  passage  way,  was  given  for  a  supposed  violation  of  the  plain- 
tiff's right  in  the  estate,  or  for  a  supposed  consequential  special  damage 
done  to  the  plaintiff,  in  the  exercise  of  the  defendant's  own  right  in  a 
careless  or  improper  manner ;  and  there  was  nothing  in  the  instruc- 
tion to  the  jury,  under  which  that  verdict  was  found,  to  show 
that  it  was  not  given  on  the  latter  ground ,  in  which  case,  there  was 
no  reason  to  set  aside  the  verdict.  The  amount  of  the  damages  was 
not  such  as  to  indicate  that  the  jury  might  not  have  proceeded  on  the 
latter  ground,  or  to  call  the  particular  attention  of  the  court  to  the 
distinction  between  these  grounds      We  think,  therefore,  that  the  ques- 
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tion  now  distinctly  brought  before  the  court  has  not  been  decided  by 
any  of  the  opinions  heretofore  given  by  the  court.  That  question  is, 
whether  the  defendants  had  a  right  to  build  over  the  passage  way.  On 
that  question,  for  the  reasons  herein  before  expressed,  the  court  are  of 
opinion,  that  the  defendants,  as  owners  of  the  land,  had  a  right  to  build 
over  the  ground  on  which  the  passage  way  in  question  was  reserved ; 
that  the  plaintiif,  under  his  reserved  privilege,  had  no  right  to  have  it 
open  above  to  the  sky,  or  to  any  other  height,  except  so  far  as  necessary 
and  convenient  for  the  uses  of  the  footway  reserved,  sufficient  in  height 
and  breadth  for  the  purposes  expressed  in  such  reservation. 

Having  taken  this  more  broad  and  extended  view  of  the  rights  of 
these  parties,  and  the  grounds  of  law  on  which  they  rest,  it  will  be  the 
less  necessary  to  take  into  consideration  the  particular  exceptions  to  the 
charge  of  the  judge,  upon  which  the  cause  now  comes  before  us.  So 
far  as  the  judge  charged  the  jury,  that  the  defendants  had  no  right  to 
arch  over  the  passage,  and  use  the  space  over  it  for  any  purpose  of 
building,  such  charge  was  erroneous,  and  had  a  tendency  to  mislead  the 
jury.  We  are  also  of  opinion,  that  so  far  as  the  judge  instructed  the 
jury,  that  the  defendants  were  bound  to  keep  open  a  passage  way  equal 
in  width  to  the  distance  between  the  old  gate  posts,  it  was  not  strictly 
correct,  although  a  passage  of  such  width,  and  one  of  reasonable  width, 
might  not  particularly  differ.  We  are  aware  that  a  similar  instruction 
had  before  been  given  at  nisi  prius,  but  it  was  before  the  case  had  been 
so  fully  considered  as  at  present. 

For  the  reasons  already  given,  the  court  are  of  opinion  that  the 
instruction  of  the  judge  was  incorrect,  so  far  as  he  directed  the  jury 
that  the  defendants  were  liable  for  damages  if  the  new  passage  was 
rendered  more  inconvenient,  by  being  covered,  by  reason  of  its  being 
made  a  place  of  resort,  or  by  being  darkened,  or  otherwise. 

As  to  the  darkening,  we  think  the  jury  should  have  been  instructed, 
that  the  defendants  were  not  liable  for  damages,  unless,  from  the  length 
of  the  passage  way,  it  was  so  darkened  as  to  render  it  unfit  for  the 
purposes  of  a  passage  way.  We  may  conceive  of  a  covered  passage  of 
eight  or  ten  feet  high,  of  a  length  so  considerable,  that  unless  openings 
were  left,  there  would  not  be  light  enough  admitted  at  the  ends  to 
enable  persons  to  use  it  with  comfort,  for  the  purposes  of  a  passage  way. 
But  unless  darkened  to  that  extent,  it  is  not  a  case  for  damage.  It 
must  render  the  premises  to  a  sensible  degree  less  valuable  for  the 
12 
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purposes  of  business.  Parker  v.  Smith,  5  Car.  &  P.  438.  JSack  v. 
Stacey,  2  Car.  &  P.  465.  Wells  v.  Ody,  7  Car.  &  P.  410,  Pringle  v. 
Wemham,  7  Car.  &  P.  377. 

We  think,  also,  that  the  jury  should  have  been  instructed,  that  the 
defendants  were  not  liable  for  damages  by  reason  of  this  covered 
passage  being  made,  to  a  greater  extent,  a  place  of  resort  by  other 
persons ;  first,  because  the  consequential  damage  from  that  cause  is  too 
remote  to  be  made  the  subject  of  an  action;  but  more  especially, 
because  the  plaintiff  must  either  keep  the  passage  closed,  and  thus  pre- 
vent the  entrance  of  other  persons,  or  seek  his  remedy  by  law,  against 
those  who  do  the  actual  injury. 

One  other  subject,  growing  out  of  this  report,  remains  for  considera- 
tion. In  the  present  action,  the  plaintiff  claimed  damages  for  injury 
done  to  his  tenement  by  darkening  an  attic  window,  which  overlooked 
the  roof  of  the  defendants'  old  building.  From  the  manner  in  which 
the  facts  are  stated  in  the  report,  and  the  plans  exhibited,  I  am  not  sure 
that  the  court  fully  understand  the  question.  As  we  understand  it,  the 
complaint  is,  that  the  defendants'  predecessor,  by  taking  down  the  old 
building  and  erecting  another  somewhat  higher  and  deeper,  that  is, 
further  west,  has  obstructed  the  window  in  question,  and  diminished 
the  air  and  light  formerly  received  through  it  into  the  plaintiff's  house. 
Taking  this  to  be  the  case,  we  think  it  was  determined  in  the  former 
case,  and  rightly  determined.  The  court  did  not,  on  a  former  occasion, 
mean  to  say  that  where  one  person,  owning  two  contiguous  tenements, 
grants  one  to  another  person,  reserving  certain  easements  for  the  benefit 
of  his  own  estate,  and  granting  others  in  his  own  estate  for  the  benefit 
of  the  estate  conveyed,  the  parties  and  their  successors  might  not  acquire 
other  easements  respectively,  by  grant,  or  prescription  arising  subse- 
quently. But  the  principle  was  this ;  that  when  the  enjoyment  of  a 
particular  privilege  may  reasonably  be  referred  to  a  deed,  it  shall  be 
considered  as  derived  from  such  deed,  and  then  the  just  construction  of 
the  deed  will  fix  the  rights  of  the  parties.  In  the  present  case,  Haugh, 
owning  two  tenements  contiguous  to  each  other,  granted  one  in  fee  to 
Tew,  reserving  certain  easements.  Such  right  in  fee  vests  in  the 
grantee  all  the  powers  of  an  owner,  and  of  course  a  right  to  pull  down 
the  buildings  and  erect  new  ones ;  and  such  right  can  be  restrained  and 
qualified  only  by  express  reservation.  The  deed  in  question  contains 
this  clause :   "And  it  is  mutually  agreed  between  the  said  parties,  that 
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whensoever  the  said  Henry  Tew,  (the  grantee,)  his  heirs  or  assigns,  are 
minded  to  make  or  add  any  addition  of  building  backward,  he  or  they 
shall  only  make  the  breadth  thereof  equal  with  the  breadth  of  the  back 
of  the  chimneys  of  the  said  tenement  hereby  granted." 

It  must  be  recollected,  that  building  backward  was  an  expression 
equal  to  building  more  westwardly,  or  more  distant  from  the  street. 
But  a  restriction  against  extending  in  breadth,  prohibited  the  grantee 
from  building  more  northerly,  or  in  other  words,  nearer  the  grantor's 
other  tenement.  The  case,  then,  is  that  of  a  grantor  conveying  a  tene- 
ment adjoining  his  own ;  the  parties  understand  that  the  grantee,  as 
owner,  will  have  a  right  to  alter  the  buildings,  or  erect  new  ones,  and 
they  provide,  by  an  express  stipulation,  that  in  such  event  the  grantee 
shall  not  erect  any  building  nearer  than  a  certain  prescribed  line  to  the 
tenement  of  the  grantor.  But  no  limit  is  prescribed  to  the  height  of 
the  building.  The  construction  we  formerly  put  on  this  agreement 
was,  that  as  expressio  unius  exdusio  est  aUerius,  the  limitation  upon  the 
right  of  the  grantee  as  to  nearness,  without  any  stipulation  as  to  the 
height  of  such  building,  raised  a  fair  implication  that  no  such  restric- 
tion was  intended.  And  we  still  consider  that  this  construction  of  this 
agreement  of  the  parties  was  correct.  The  grantor  owned  both  tene- 
ments ;  he  had  the  full  disposing  power ;  he  might  decline  selling  at 
all,  and  he  might  prescribe  such  conditions  and  limitations  as  he  might 
think  expedient.  The  more  he  charged  the  estate  granted  with  incum- 
brances and  servitudes,  the  less  price  he  would  probably  obtain  for  it. 
And  so,  on  the  other  hand,  the  more  liberal  the  grant,  the  higher  the 
price.  We  are  then  to  presume,  that  when  he  had  the  entire  power  in 
his  own  hands,  he  took  care  to  protect  his  own  estate,  and  secure  the 
quantity  of  air  and  light  necessary  to  the  enjoyment  of  it,  by  prohibit- 
ing his  grantee  from  building  so  near  thereto  as  to  injure  it.  If,  then, 
the  defendants  have  not  built  within  the  limit  so  prescribed,  or,  con- 
formably to  a  former  judgment  of  the  court,  have  removed  their  build- 
ing, so  far  as  it  was  erected  within  that  limit ;  and  if,  as  we  suppose, 
the  darkening  of  the  plaintiff's  attic  window  was  occasioned  by  building 
higher  than  the  old  building,  but  within  the  limit  thus  prescribed  by 
the  deed,  it  was  damnum  absque  injuria,  and  the  plaintiff  can  recover 
no  damage  on  that  account. 

Verdict  set  aside,  and  new  trial  granJted. 
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A  way  is  briefly  defined  by  Blackstone  as  "  the  right  of  going  over 
another  man's  ground."  The  learned  commentator  expressly  excludes 
from  consideration,  under  the  head  of  ways,  the  public  highways  and 
common  ways  leading  from  a  village  into  the  fields.     Com.  Lib.  3,  p.  35. 

A  more  full  definition,  which  we  think  is  sustained  by  the  authorities, 
may  be  given  as  follows  :  A  right  to  use  the  land  of  another  for  the  purpose 
of  passing  and  repassing  on  an  established  line  to  and  from  other  land 
owned  by  the  possessor  of  the  said  right.  See  Atkins  v.  Boardman, 
2  Mete.  451 ;  Sanxay  v.  Hunger,  42  Ind.  44. 

The  way  spoken  of  in  this  note  is  the  technical  easement  known  by  that 
name  and  is  not  to  be  taken  as  including  a  highway,  or,  in  general,  even 
a  private  road  laid  out  by  virtue  and  authority  of  a  statute.  A  road 
of  the  class  last  mentioned  bears  a  greater  resemblance  to  a  highway 
than  to  a  way  properly  so  called,  Perrine  v.  Farr,  22  N.  J.  Law,  356. 
Where  a  private  road  or  street  is  laid  out  in  a  city  with  every  appearance 
of  being  a  public  one,  it  is  open  to  the  public,  who  may  use  it  as  such, 
although  the  street  may  be  a  cul  de  sac,  Danforth  v.  Durell,  8  Allen, 
242.  What  is  called  in  the  West  "a  neighborhood  road,"  which  seems  to 
be  a  road  of  the  character  called  by  Blackstone  a  common  way,  is  said 
by  some  authorities  not  to  be  a  private  way,  Kissinger  v.  Eanselman, 
33  Ind.  80 ;  but  by  others  it  is  held  to  fall  within  the  definition  of  one, 
Dickey  v.  Tennison,  27  Mo.  373. 

Varieties  of  Ways. 

Ways  are  of  different  kinds ;  as  said  by  Coke,  "  There  be  three  kinds  of 
ways  whereof  you  shall  read  in  our  ancient  books :  First,  a  footway  which 
is  called  iter,  quod  est  jus  eundi  vel  ambulandi  hominis,  and  this  was  the 
first  way.  The  second  is  a  footway  and  horseway  which  is  called  aciws, 
ah  agendo  ;  and  usually  this  is  called  pack  and  prime  way  also  because  it 
is  both  a  footway,  which  was  the  first  or  prime  way,  and  a  pack  or  driftway 
also.  The  third  is  via  or  aditus,  which  contains  the  other  two  and  also  a 
cartway,  etc.,  for  this  is  jus  eundi,  vehendi,  et  vehiculum  etjumentum  du- 
cendi;  and  this  is  twofold,  viz.,  regia  via,  the  king's  highway  for  all  men, 
et  communia  strata,  belonging  to  a  city  or  town  or  between  neighbors 
and  neighbors,"  Co.  Lit.  56  a.  It  will  be  seen  that  Lord  Coke  includes  in 
his  description  highways,  which  must  be  excluded  from  consideration  as 
easements.  Under  the  Roman  law,  from  which  Lord  Coke's  statement 
above  given  is  largely  drawn,  a  superior  right  of  way  includes  the  inferior. 
"Ita  qui  iter  habet,  actum  non  habet ;  qui  actum  habet,  et  iter  habet  (eo  que 
riti  potest),  tiam  sine  jumenlo.    Via  est  jus  eundi  et  agendi  et  ambulandi; 
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nam  et  iter  et  actum  viain  se  continet."  Inst.  Just.  Lib.  2,  tit.  III.  This 
rule  does  not  seem  to  be  established  at  the  common  law.  In  Ballard  v. 
Dyson,  1  Taunt.  279,  Lord  Mansfield  held  that  the  existence  of  a  carriage 
way  did  not  give  a  right  to  use  the  way  as  a  driftway  or  way  for  all 
manner  of  cattle,  and  that  the  question  whether  in  any  particular  case  the 
superior  contained  the  inferior  was  for  the  jury ;  and  Mr.  Tudor  seems  to 
be  of  the  same  opinion  in  his  note  to  Sury  v.  Pigot,  Leading  Cases  in 
Real  Prop.  205-6. 

Way  Must  be  Appurtenant— Way  in  Gross. 

A  way,  being  an  easement,  must  like  other  easements  be  appurtenant 
to  some  landed  estate,  Wagner  v.  Eanna,  38  Cal.  111.  What  is  sometimes 
called  a  way  in  gross  is  not  an  easement  but  merely  a  personal  privilege 
granted  to  a  particular  person  to  cross  and  recross  certain  land ;  it  can  be 
exercised  by  the  grantee  alone  ;  it  is  unassignable,  Alley  v.  Carleton,  29 
Tex.  74 ;  L.  &  N.  R.  R.  Go.  v.  Koelle,  104  111.  461 ;  Kuecken  v.  Voltz, 
110  Id.  264;  Moore  v.  Grose,  43  Ind.  80;  and  it  dies  with  the  grantee, 
Whaley  v.  Stevens,  21  S.  C.  221,  it  cannot  be  made  inheritable  or  assign- 
able even  by  the  use  of  express  words  in  its  creation,  Boatman  v.  Lasley,  28 
Oh.  St.  614.  In  the  case  last  cited,  the  question  whether  a  way  in  gross 
could  be  inheritable  was  carefully  considered  and  decided  in  the  negative ; 
McIlvaine,  J.,  in  delivering  the  opinion  of  the  court,  said,  in  answer  to  the 
argument  of  counsel :  "  Such  a  right  is  in  its  nature  personal ;  it  attaches 
itself  to  the  person  of  him  to  whom  it  is  granted  and  must  die  with  the 
person.  If  such  right  be  an  inheritable  estate  how  will  the  heirs  take  ? 
In  severalty,  in  joint  tenancy,  coparcenary,  or  as  tenants  in  common  ?  If 
not  in  severalty  how  can  their  interests  be  severed  ?  If  it  be  assignable 
what  limit  can  be  placed  on  the  power  of  alienation  ?  To  whom  and  to 
how  many  may  it  be  transferred  ?  Why  not  to  the  public  at  large  and 
thus  convert  it  to  a  public  way  that  which  was  intended  to  be  a  private 
and  exclusive  way  only  ?" 

While  a  way  must  exist  as  an  appurtenance  to  an  estate,  it  is  held  that 
the  inhabitants  of  a  town  have  such  an  estate  as  will  support  a  right  of 
way  in  their  favor,  whether  the  right  be  acquired  by  grant  or  by  prescrip- 
tion, Nudd  V.  Hobbs,  17  N.  H.  524 ;  Gommonweallh  v.  Low,  3  Pick.  408  ; 
Deerfield  v.  Connecticut  River  R.  R.,  144  Mass.  825. 

It  is  not  necessary  that  a  way  be  originally  acquired  by  the  owner 
of  a  -freehold  ;  thus  a  tenant  for  years  may  acquire  a  right  of  way  on  be- 
half of  the  land  held  by  him,  and  on  the  expiration  of  his  lease  it  will 
accrue  to  the  lessor  as  an  easement  appurtenant,  Dempsey  v.  Kipp,  61 
N.  Y.  462. 
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Rule  as  to  Terminus. 

While  as  a  rule  the  way  must  have  one  terminus  in  the  land  to  which 
it  is  appurtenant  (see^os<,  p.  183)  yet  this  rule  has  its  exceptions;  thus 
a  way  may  be  appurtenant  to  land  from  which  it  is  separated  by  a  naviga- 
ble stream,  iozare^to  JRoad,  1  Ashm.  417. 

Way  Appurtenant  to  All  of  the  Land  to  Which  it  is  Attached- 
Division  of  Dominant  Tenement. 

A  way  which  is  appurtenant  to  land  is  appurtenant  to  every  part  of  it, 
and  therefore  the  purchaser  of  any  portion  of  the  land  becomes  entitled  to 
the  right  of  way  ;  or,  as  it  is  sometimes  expressed,  a  way  appurtenant  to  a 
close  is  appurtenant  to  every  parcel  into  which  the  close  may  be  divided, 
Watson  V.  Bioren,  1  S.  &  R.  227 ;  Van  Meter  v.  Sankinson,  6  Whart. 
307;  Myers  Y.  Birkey,  5  Phila.  167;  Walker  v.  Gerhard,  d  Id.  116; 
Linkenhoker  v.  Graybill,  80  Va.  835 ;  Underwood  v.  Carney,  1  Cush. 
285 ;  Whitney  v.  Lee,  1  Allen,  198 ;  Hills  v.  Miller,  8  Paige  Ch.  254 ; 
Springer  v.  Mclntire,  9  W.  Va.  196  ;  Lansing  v.  Wiswall,  5  Denio,  213 ; 
Parish  v.  Kaspare,  109  Ind.  586;  and  parol  evidence  will  not  be  ad- 
mitted to  show  that  a  grant  of  way  to  certain  land  was  intended  to 
be  a  way  to  reach  a  certain  part  of  the  land  only.  Miller  v.  Wash- 
burn, 117  Mass.  371.  As  a  consequence  of  this  characteristic  of  a  way, 
where  land  is  cut  in  two  by  a  railroad  and  it  becomes  necessary,  in  assess- 
ing damages,  to  consider  the  effect  upon  the  value  of  the  land  of  a  way 
appurtenant  thereto,  the  way  must  be  considered  as  available  for  reaching 
any  part  of  the  land  and  for  any  use  to  which  it  might  be  put ;  e.  g.,  to 
reach  houses  which  might  be  thereafter  built  upon  the  land,  although  at 
the  time  of  the  building  of  the  road,  the  way  be  used  only  for  the  purpose 
of  reaching  a  pasture,  Fitz  v.  Nantasket  Beach  B.  B.  Co.  (Mass.),  18 
North  East.  Rep.  592.  But  the  right  to  the  way  is  limited,  in  case  of 
subdivision  of  the  dominant  tenement,  to  such  use  as  is  applicable  to  the 
portion  for  which  it  is  claimed,  Dawson  v.  St.  Paul  Fire  and  Marine 
Ins  Co.,  15  Minn.  186  ;  and  the  right  of  way  applicable  to  one  subdivision 
cannot  be  used  for  the  benefit  of  another  so  as  to  increase  the  burden  on 
the  servient  tenement,  Springer  v.  Mclntire,  9  W.  Ya.  196;  Eills  v. 
Miller,  3  Paige,  254. 

Way  Gives  no  Interest  in  Soil.  ' 

A  way  gives  its  owner  no  interest  or  estate  in  the  soil  over  which  it  is 
exercised,  Home  v.  Bichards,  4  Call,  441  ;  Snyder  v.  Warford,  11  Mo. 
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513 ;  it  is,  however,  property  in  such  sense  that  if  it  be  taken  or  de- 
stroyed by  public  authority  the  owner  will  be  entitled  to  compensation 
therefor,  Abbott  v.  Stewartstown,  47  N.  H.  228. 

Private  Way  in  Highway. 

It  is  generally  held  that  no  private  right  of  way  can  exist  in  a  public 
way,  Bailey  v.  Culver,  12  Mo.  175;  State  v.  Jefcoat,  11  Rich.  529;  but 
the  fact  that  a  way  is  granted  in  land  which  by  the  same  deed  is  dedicated 
to  public  use  as  a  street  will  not  prevent  the  existence  of  the  private  way 
until  the  acceptance  by  the  public  of  the  dedication,  Booraem  v.  North 
Hudson  City  B.  B.  Co.,  40  N.  J.  Eq.  557. 

In  Indiana,  it  is  held  that  there  may  be  a  special  right  of  way  existing 
in  a  public  way  and  distinct  from  the  public  right.  This,  the  court  held, 
unequivocally,  in  Tate  v.  Ohio  &  Mississippi  B.  B.  Co.,  7  Ind.  479,  say- 
ing :  "  We  are  well  aware  that  there  are  cases  in  the  books  seemingly  in 
conflict  with  this  conclusion  but  we  think  both  upon  principle  and  weight 
of  authority  we  are  right."  And  see  Common  Council  of  Indianapolis 
V.  Croas,  7  Ind.  9 ;  Haynes  v.  Thomas,  Id.  38 ;  Boss  v.  Thompson,  78 
Id.  90. 

"Way  Must  Have  Limits. 

A  way  is  not  the  right  of  wandering  everywhere  over  the  land  over 
which  it  is  exercisable.  Long  v.  Gill,  80  Ala.  408.  A  way  must,  therefore, 
be  defined,  it  must  have  its  limits  and  termini  fixed,  Oliver  v.  Hook,  47 
Md.  301,  for,  as  said  by  Mokton,  J.,  in  Jones  v.  Percival,  5  Pick.  485 : 
"A  way,  eas  vi  termini,  imports  a  right  of  passing  in  a  particular  line,"  and 
equity  even  will  not  establish  or  protect  a  way  which  is  too  indefinite  for 
a  determinate  description.  Fox  v.  Pierce,  50  Mich.  500.  One  terminus 
of  the  way  must  be  in  the  dominant  tenement,  Moore  v.  Crose,  48  Ind.  30 ; 
Whaley  v.  Stevens,  21  S.  C.  221.  Where  the  limits  are  not  fixed  by  the 
deed  or  other  instrument  creating  the  way,  or,  in  the  case  of  a  way  of  ne- 
cessity, by  express  words  or  agreement,  they  may  become  fixed  by  the  ac- 
quiescence of  the  dominant  and  servient  owners  in  a  particular  user,  as  to 
width  or  direction,  Wynkoop  v.  Burger,  12  Johns.  222 ;  Bannon  v.  Angier,  2 
Allen,  128 ;  George  v.  Cox,  114  Mass.  382.  When  once  so  fixed,  it  will 
be  no  defence  to  an  action  for  an  obstruction  of  a  way  to  show  that  an 
equally  convenient  mode  of  enjoyment  of  a  way  other  than  that  fixed 
exists,  Bannon  v.  Angier,  supra. 
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A  Way  is  an  Incumbrance. 

A  way  exercisable  over  land  granted  is  an  incumbrance  within  the  mean- 
ing  of  a  covenant  against  incumbrances,  Blake  v.  Everett,  1  Allen,  248. 

Creation  of  Ways. 

A  way  may  be  created — 

I.  By  express  grant ;  under  which  head  may  be  also  included  reserva- 
tion.    See  note  of  Judge  Shakswood  to  2  Blacks.  Com.  p.  35. 

II.  By  implication  arising  from  the  words  of  a  grant,  or  from  the  na- 
ture or  circumstances  of  the  subject  of  the  grant ;  under  which  head  may 
properly  be  included  the  implication  arising  from  necessity. 

III.  By  user  or  prescription. 

All  of  the  above  means  rest  upon  a  grant  real  or  supposed.  This  is  not 
doubted,  except  so  far  as  regards  the  third  method  of  creation,  and,  we 
think,  the  better  opinion  as  to  it  is  that  it  too  rests  upon  a  presumed  grant. 

Grant— Estoppel— Dedication. 

As  a  way  is  real  estate  it  cannot  be  created  by  a  mere  parol  license.  Bar- 
hour  V.  Pierce,  42  Cal.  657  ;  Ward  v.  Farwell,  6  Col.  66  ;  although  it  may 
in  effect  be  established  by  way  of  estoppel,  where  the  license  has  been  for 
a  consideration  and  the  licensee  has  erected  buildings  and  gone  to  expense 
on  the  faith  of  the  license.  See  House  v.  Montgomery,  19  Mo.  App.  110; 
and  a  dedication  of  land  as  a  way,  acted  upon,  may  give  an  easement, 
although  the  dedication  be  by  parol;  thus  in  Bhea  v.  Forsyth,  37  Pa.  503, 
four  property  owners  left  an  open  space  in  the  rear  of  their  buildings  and 
agreed,  on  a  certain  condition,  that  the  same  should  be  used  as  a  passage 
way,  the  court  said :  "  If  an  unconditional  dedication  should  be  found, 
or  a  dedication  on  a  condition  that  was  void,  we  do  not  think  it  would  be 
defeated  by  the  statute  of  frauds  and  perjuries  though  it  was  by  parol,  be- 
cause by  the  act  of  dedication  this  alley  became  an  appurtenant  of  the  lot." 
And  see  McGarty  v.  Kitchenman,  47  Id.  239;  Allen  v.  Fandivoort,  20 
W.  N.  C.  349. 

But  where  a  license  is  relied  on  by  way  of  estoppel,  unless  the  exist- 
ence of  the  way  is  evidenced  by  such  buildings  or  marks  as  will  convert 
it  from  a  non-apparent  to  an  open  easement,  the  license,  even  if  good 
against  the  licensor,  will  not  bind  his  successor  in  title,  Barbour  v.  Pierce, 
42  Cal.  657. 

Where  a  right  of  way  is  claimed  by  virtue  of  a  conveyance,  the  deed  must 
speak  for  itself  as  to  the  existence  of  the  way ;  accordingly,  where  a  way  is 
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plainly  granted  or  conveyed  by  a  deed,  parol  evidence  cannot  be  given  to 
show  that  it  was  the  intention  of  the  parties  that  the  way  should  not  pass, 
Shepherd  v.  Watson,  1  Watts,  35 ;  and  where  a  way  is  not  mentioned  in 
a  deed  it  cannot  be  shown  by  parol  that  the  grantor  intended  to  reserve  a 
right  of  way  over  the  premises  granted,  Collam  v.  Hooker,  1  Rawle,  108. 
A  grant  of  way  can  be  made  only  by  the  land  owner ;  therefore,  a  mere 
equitable  owner  of  an  undivided  interest  in  a  possible  reversion  cannot 
give  such  a  right,  Tapert  v.  Detroit  Grand  House  &  Milwaukee  M.  M. 
Co.,  50  Mich.  267. 

Grant  on  Condition — Limitation  as  to  Time. 

A  way  may  be  granted  upon  condition,  or  the  grant  may  be  restricted 
as  to  the  time  of  its  endurance,  either  definitely  or  until  some  certain  act  be 
done  by  the  owner  of  either  servient  or  dominant  tenement,  and  the  condi- 
tion or  restriction  will  attach  itself  to  the  way  ;  thus  in  Atkins  v.  Bordman, 
20  Pick.  291,  where  a  way  was  granted  with  a  provision  that  when  the  own- 
ers of  the  servient  tenement  "  were  minded"  to  make  certain  additions  to 
their  buildings  they  should  do  so  within  certain  limits,  it  was  held  that 
the  way,  which  up  to  the  time  of  "  minding"  had  greater  width,  could 
be  restricted  by  the  building  to  certain  limits,  "  and  the  suspension  of  this 
right  to  build  for  a  century,  and  the  continued  and  the  direct  way  across 
the  yard  for  the  same  length  of  time  would  not  add  to  or  diminish  the 
legal  rights  of  either  party."  In  Hall  v.  Armstrong,  53  Conn.  554,  a 
grant  of  a  right  of  way  was  made  to  E.  and  E.,  Jr.,  and  the  survivor  of 
them,  owners  of  certain  premises,  as  long  as  they  should  carry  on  the 
grocery  business  on  the  said  premises ;  the  court,  in  interpreting  the  deed, 
said  that  the  way  was  one  in  gross  but  that  it  was  not  necessary  to  re- 
sort to  the  distinction  between  a  way  appurtenant  and  a  way  in  gross  in 
order  to  decide  the  case,  for  the  words  plainly  meant  that  when  the  grantees 
ceased  to  carry  on  the  business  the  way  should  cease,  and,  as  the  grantees 
no  longer  carried  on  the  business  for  themselves,  although  they  were  in 
the  employment  of  others  who  carried  on  the  grocery  business  on  the 
same  premises,  the  right  of  way  was  gone. 

Grant  to  be  Construed  against  Giving  Way  in  Gross. 

Where  the  terms  of  a  deed  granting  or  reserving  a  way  can  be  fairly 
construed  to  give  a  way  appurtenant,  the  grant  will  never  be  held  to  be  of 
a  mere  way  in  gross,  Sanxay  v.  Hunger,  42  Ind.  44 ;  Taylor  v.  Dyches, 
69  Ga.  455;  Kuecken  v.  Voltz,  110  111.  264  ;  Kramer  v.  Knauff,  12  111. 
App.   115 ;    indeed,  a  grant  has  been  sometimes  held  to  be  of  a  way 
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appurtenant  although  it  contained  words  seemingly  of  personal  force ; 
thus  a  grant  to  F.,  who  owned  certain  premises,  his  heirs  and  assigns,  "  of 
a  privilege  at  all  times  of  passing  and  repassing  with  carriages  or  other- 
wise as  the  said  F.  may  elect,"  in  a  certain  drive-way,  has  been  held  to 
convey  a  way  appurtenant,  Randall  v.  Chase,  133  Mass.  210;  and  the 
same  was  held  in  Karmuller  v.  Krotz,  18  Iowa,  852,  where  the  language 
of  the  deed  was  "  K.  shall  have  the  privilege  of  a  road  through  the  land 
of  B.  so  as  to  enable  him  to  take  the  nearest  and  best  road  to  Dubuque." 
And  the  same  tendency  exists  in  cases  of  reservation,  although  there  the 
rule  that  the  deed  should  be  taken  most  strongly  against  the  grantor 
would  seem  to  require  that  if  a  way  in  gross  would  be  less  burdensome 
to  the  servient  tenement  the  deed  should  be  interpreted  against  the  reser- 
vation of  a  way  appurtenant ;  thus  in  Winthrop  v.  Fairbanks,  41  Me.  307, 
the  words  "  reserving  forever  for  myself  the  privilege  of  passing  with 
teams  and  cattle  across  the  same  in  suitable  places  to  the  land  I  own  south 
of  the  premises,"  were  held  to  reserve  a  way  for  the  benefit  of  the  land 
"south  of  the  premises;"  and  in  Smith  v.  Ladd,  Id.  314,  a  similar  effect 
was  given  to  the  words,  "  I  do  reserve  a  driftway  [i.  e.,  cattleway]  from 
the  country  road  on  the  east  end  of  said  lots." 

An  allegation  in  pleading  that  A.  "  reserved  to  himself  the  privilege  of 
free  use  and  right  of  way  through  the  premises  conveyed  ...  to  the 
embarcadero,"  has  been  held  not  to  show  an  easement  of  way,  Wagner  v. 
Hanna,  38  Cal.  111. 

As  the  object  of  the  construction  of  papers  is  to  ascertain  the  intention 
of  the  parties  thereto,  and  to  carry  out  that  intention  when  it  may  be 
done — the  same  grant  has  been  so  construed  as  to  convey  a  way  in  gross 
to  certain  of  ,the  grantees,  and  a  way  appurtenant  to  others  of  them,  the 
circumstances  of  the  case  showing  that  such  construction  would  best 
effect  the  intention  of  the  deed,  L.  &  N.  B.  B.  v.  Koelle,  104  111.  455. 

Construction  of  Grant. 

It  sometimes,  in  construing  a  deed  .supposed  to  create  a  way,  becomes 
important  to  discover  for  whose  benefit  the  way  is  created. 

In  Trumbull  v.  Isham,  14  Conn.  400,  A.  conveyed  to  B.  certain  land, 
"  also  the  privilege  of  passing  and  repassing  on  A.'s  land,  lying  between 
the  button  wood  tree  and  A.'s  store,  to  the  horse  barn  from  the  highway, 
and  the  same  is  to  be  kept  open  at  all  times,  for  a  passageway,  for  the  benefit* 
of  B.  and  A."  At  the  time  of  the  deed  A.  owned  other  land,  adjacent  to 
the  premises  conveyed,  on  which  land  was  the  store,  and  the  barn  was  on 
the  land  conveyed,  it  was  held  that  the  deed  was  not  a  reservation  for 
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A.'s  benefit  of  a  way  over  B.'s  land,  but  the  grant  of  a  way  over  the  ad- 
joining land  for  the  common  benefit  of  A.  and  B. 

Grant  of  Undefined  Way. 

It  sometimes  happens  that  a  way  is  expressly  granted  or  reserved,  and 
yet  neither  is  its  route  defined  nor  its  character  given,  or  the  grant  or 
reservation  may  be  indefinite  in  either  of  these  particulars  ;  in  a  case  fall- 
ing within  any  of  these  conditions  circumstances  may  be  resorted  to  to 
ascertain  the  limits  of  the  way.  Sometimes  a  reference  in  the  deed  may 
fix  the  limits,  when  taken  in  connection  with  the  circumstances,  thus  a 
deed  describing  a  way  as  over  a  street  of  a  certain  width,  which  way  is 
owned  by  the  grantor,  fixes  the  way  at  that  width,  Tudor  Ice  Go.  v. 
Cunningham,  8  Allen,  139  ;  and  in  Nash  v.  New  England  Life  Ins.  Co., 
12'7  Mass.  91,  where  a  covenant  was  made  by  adjoining  owners  granting 
a  passage  always  to  lie  open  and  unincumbered  for  the  use  of  the  cove- 
nantors' estates,  which  passage  was  agreed  to  be  in  width  "nine  feet  in  the 
front  on  King  Street,  and  the  upper  end  six  feet  four  inches,"  and  subse- 
quently, by  agreement  of  the  land  owners,  the  passage  was  narrowed  to 
eight  feet  at  one  end,  and  broadened  to  that  width  at  the  other,  it  was 
held  that  the  width  was  fixed  and  that  the  right  of  way  was  not  merely 
to  have  a  passage  of  a  reasonable  width. 

Identificatioin  of  Way  Granted. 

Parol  evidence  may  be  admitted  to  identify  a  way  granted,  O^Brien 
V.  Schayer,  124  Mass.  211.  Evidence  of  the  condition  of  land  may 
show  the  way  granted.  Thus  in  McConnell  v.  Bathbun,  46  Mich.  303, 
a  lot  was  granted  described  as  being  eighty-two  feet  deep  and  extending 
to  within  twenty-four  and  one-half  feet  of  Waterloo  Street,  with  the 
"  right  of  way  of  an  alley  ten  feet  wide  on  rear  end  of  said  eighty-two 
feet."  At  the  time  of  the  grant  the  alley  ran  to  Waterloo  Street.  The 
lot  between  the  land  granted  and  Waterloo  Street  was  subsequently  con- 
veyed by  the  same  grantor  to  another  person,  who  threatened  to  close  up 
the  alley,  contending  that  the  adjoining  owner  had  no  right  therein  con- 
veyed to  him  beyond  the  part  in  the  rear  of  his  own  premises.  The  court 
held  otherwise,  Cooley,  J.,  referring  to  the  fact  that  the  alleyway  was 
actually  in  use  to  the  street,  said,  "  The  grant  must  be  construed  in  the 
light  of  this  fact ;  and  this  makes  it  clear  what  the  alley  was  that  the 
parties  had  in  mind,  and  shows  that  it  was  one  useful,  if  not  necessary, 
to  the  proper  and  full  enjoyment  of  the  land  conveyed."  And  evidence 
which  is  inadmissible  to  show  the  existence  of  a  way,  qua  way,  may  be 
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admitted  to  show  the  location  when  the  right  to  a  way  has  been  estab- 
lished ;  thus,  where  a  private  way  was  claimed,  evidence  was  admitted  to 
show  the  user  of  a  certain  part  by  the  public,  McFerren  v.  Mount  Alto 
Iron  Co.,  76  Pa.  St.  180. 

Circumstances  may  show  that  a  grant  of  a  "  convenient  passage"  is  a 
grant  of  a  way  of  necessity  only :  Smith  v.  Tarhox,  31  Conn.  585  ;  and 
a  grant  in  a  demise  of  land  to  be  divided  amongst  several  "  of  all  privi- 
leges that  they  require  in  the  occupancy  of  their  shares  herein  described," 
has  been  held  to  give  to  each  devisee  such  way  as  is  necessary  for  his 
purpart,    Viall  v.  Carpenter,  14  Gray,  126. 

Where  a  way  is  granted  for  a  certain  purpose,  or  by  a  description 
as  a  way  of  a  certain  kind,  without  defining  its  limits,  they  may  be  fixed  by 
evidence  showing  the  dimensions  of  such  a  way  as  is  necessary  for  the  pur- 
pose recited ;  but  where  the  description  and  purpose  conflict,  the  purpose  must 
control.  Thus  in  Walker  v.  Pierce,  38  Vt.  94,  there  was  a  grant  of  a 
passageway,  "  of  the  width  of  a  common  cartway,  for  all  necessary  and 
ordinary  household  purposes ; "  there  being  evidence  that  a  common 
cartway  was  twelve  feet  in  width,  it  was  argued  that  the  width  of  the 
way  was  fixed  by  such  limit,  but  the  court  held  that  the  grantee  was 
entitled  to  a  way  reasonably  convenient  for  the  household  purposes,  even 
if  the  same  should  require  more  than  twelve  feet.  In  Atkins  v.  Bord- 
man, 2  Mete.  457,  the  deed  recited  that  there  was  on  the  south  side  of  the 
tenement  conveyed  a  passage  way  of  four  feet  in  width,  leading  into  the 
street,  and  reserved  to  the  grantor  a  way  "  through  and  upon  said  gate 
or  passageway  for  carrying  and  recarrying  wood,  or  any  other  thing, 
through  the  same  and  over  the  yard  or  ground  of  the  said  passage  hereby 
granted ;"  it  was  held  that  the  way  was  not  fixed  by  the  recital  and  that  the 
reservation  was  of  a  way  of  convenient  dimensions  for  the  conveyance  to  the 
grantor's  premises — a  dwelling-house — of  fire  wood  and  such  things  as 
are  usually  taken  in  and  out  of  a  dwelling-house,  e.  g.,  furniture,  and  to 
admit  "  wheelbarrows,  hand-sleds  and  such  small  vehicles  as  are  com- 
monly used  for  that  purpose,  in  passing  to  and  from  the  street  to  the 
^dwelling  in  the  rear  through  a  foot  passage  in  a  closely  built  and  thickly 
settled  town."  In  Johnson  v.  Kinnicutt,  2  Cush.  153,  the  owner  of  a 
block  of  stores,  and  the  land  adjoining,  conveyed  a  part  of  the  latter, 
twenty  feet  distant  from  the  stores  and  parallel  thereto,  "  together  with 
the  right  of  passing  and  repassing  over  the  space  of  twenty  feet"  afore- 
said ;  it  was  held  that  the  way  was  not  defined,  and  that  the  grantee  took 
not  the  right  to  have  the  twenty  feet  strip  kept  open  as  a  way,  but  only 
a  convenient  way  within  those  limits,  and  hence  that  the  grantee  had 
no  right  of  action  for  the  obstruction  of  a  portion  of  the  strip  by  boxes 
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and  bales,  provided  he  had  been  left  a  convenient  passage.  In  Stetson 
V.  Curtis,  119  Mass.  266,  where  the  grant  was  in  the  form  of  a  covenant 
to  keep  open  and  maintain  a  carriageway  at  least  twenty-five  feet  wide, 
the  judge  at  nisi  prius  having  charged  that  if  there  was  at  the  time  of 
the  covenant  a  visible  carriageway  forty-five  feet  wide,  the  deed  must  be 
taken  to  have  conveyed  that  way,  it  was  held  error,  and  that  the  grant 
was  of  a  way  suitable  for  the  use  of  carriages,  which,  if  reasonably 
required  for  such  use,  might  be  more  than  twenty-five  feet  but  should 
never  be  less 

In  determining  the  question  whether  a  grant  is  of  a  way  of  definite 
limits  or  one  of  convenience  merely,  the  condition  of  the  premises  over  which 
the  way  is  granted  and  the  uses  and  needs  of  the  dominant  tenement  at 
the  time  of  the  grant  may  be  taken  into  consideration  and  may  modify  the 
words  of  the  grant  or  give  particular  effect  to  particular  provisions  of  the 
instrument.  As  said  by  Shaw,  C.  J.,  in  Salisbury  v.  Andrews,  19  Pick. 
250 :  "  A  right  to  pass  and  repass  if  over  vacant  and  unoccupied  land 
w^en  no  way  actually  exists  or  is  used  would  be  the  grant  of  a  convenient 
way,  the  direction  and  width  of  which  would  be  determined  by  various 
circumstances.  But  similar  words  being  used  in  regard  to  a  place  over 
which  a  way  is  already  fixed  by  buildings  or  permanent  inclosures,  would 
be  construed  to  be  a  grant  of  the  way  thus  located,  fixed,  and  defined. 
Such  a  construction  is  necessary  to  the  security  of  both  parties.  To  the 
grantee  to  insure  him  a  way  of  known  width  and  direction,  the  sufficiency 
of  which  he  may  judge  of  before  he  closes  his  contract  for  the  purchase, 
and  to  the  grantor  to  secure  himself  against  the  claims  of  the  grantee  to 
an  indefinite  right  to  pass  over  his  premises  in  any  direction  at  the 
election  of  the  grantee."  In  Salisbury  v.  Andrews  there  was  a  grant  of 
"  a  right  to  pass  and  repass  on  foot  and  with  horses  and  carriages  .  .  . 
through  said  central  court,"  at  the  time  of  the  grant  there  was  in  ex- 
istence a  passage  with  definite  boundaries ;  it  was  held  that  this  particular 
way  and  not  a  convenient  one  was  granted. 

Ways  by  Implication. 

II.  Ways  may  arise  by  implication ;  and  first  a  grant  may  be  implied 
in  the  words  of  a  deed,  although  the  way  be  not  mentioned  and  even 
where  another  easement  is  mentioned ;  thus  where  land  is  granted  with 
other  land  "  as  an  easement  appurtenant  to  said  premises,  the  use  of  said 
piece  of  ground  for  light,  air,  and  as  an  ornament  to  said  court,"  it  is  held 
a  way  is  given  over  such  land  so  granted,  Gardner  v.  Boston,  106  Mass. 
549  ;  but,  on  the  other  hand,  it  is  held  that  a  mere  provision  that  certain  land 
granted  shall  be  kept  open  is  not  necessarily  a  reservation  of  a  way ;  as  it 
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is  a  restriction  in  derogation  of  the  grant  it  is  not  to  be  taken  favorably 
to  the  grantor,  and  it  is  satisfied  by  keeping  the  land  open  for  the  purpose 
of  affording  light  and  air,  Wilder  v.  Wheeldon,  56  Vt.  344. 

Implication  from  Becital  of  Boundary. 

A  grant  of  land  to  or  bounded  by  a  certain  "  street,"  or  to  an  intended 
street,  where  no  street  in  fact  exists,  where  the  strip  represented  by  the 
expression  is  the  property  of  the  grantor,  will  give  a  way  over  said  strip  to 
the  grantee,  0' Linda  v.  Lathrop,  21  Pick.  292;  Tobey  v.  Taunton,  119 
Mass.  404 ;  Lewis  v.  Beattie,  105  Id.  410  ;  Howe  v.  Alger,  4  Allen,  206  ; 
Franklin  Ins.  Go.  v.  Cousens,  127  Mass.  258  ;  Crow  v.  Wolbert,  7  Phila. 
178 ;  Dodge  v.  Penna.  B.  B.  Co.,  43  N.  J.  Eq.  351  ;  but  the  mere  recital 
of  a  street  as  a  boundary,  such  street  not  being  opened  at  the  time  of  the 
recital,  will  not  amount  to  a  covenant  for,  or  a  grant  of,  a  way  of  a  certain 
width,  although  a  street  of  that  width  appears  upon  a  plan  of  the  property, 
but  merely  for  a  convenient  way,  not  exceeding  that  width,  provided,  of 
course,  that  the  plan  has  not  been  referred  to  to  fix  the  grant.  Walker  v. 
City  of  Worcester,  6  Gray,  548. 

A  grant  of  land  by  reference  to  a  plan  or  map  upon  which  appear  streets, 
paths  or  other  defined  ways  belonging  to  the  grantor  will  carry  to  the 
grantee  a  way  by  implication.  Common  Council  of  Indianapolis  v.  Croas, 
7  Ind.  9 ;  Haynes  v.  Thomas,  Id.  38 ;  Tate  v.  Ohio  &  Miss.  B.  B.  Co., 
Id.  479  ;  Taylor  Y.  Hopper,  62  N.  Y.  649;  Potter  v.  Iselin,  38  N.  Y.  S. 
C.  134 ;  Chapin  v.  Brown,  15  E..  I.  579  ;  but  the  effect  of  the  implication 
has  been  held  to  be  so  far  limited  that  it  will  give  a  right  of  way  only  over 
those  marked  ways,  wiiich  are  requisite  to  enable  the  purchaser  to  reach 
the  public  highway  from  the  premises  conveyed  to  him ;  and,  therefore, 
where  a  map  showed  a  lot  bounded  by  two  highways  and  showed  also 
private  ways,  remote  from  the  premises  granted  although  connecting 
with  the  highways,  it  was  held  that  the  grantee  took  no  rights  in  the 
ways.  Began  v.  Boston  Gaslight  Co.,  137  Mass.  37. 

Where  a  conveyance  recites  the  boundary  of  the  land  conveyed  as 
being  upon  a  "  street,"  and  there  is  nothing  to  show  that  the  fee  of  the 
so-called  "  street"  is  or  was  in  the  grantor,  or  that  he  ever  used  or 
possessed  a  right  of  way  therein,  no  grant  of  a  way  can  be  implied, 
Brainerd  v.  Boston  &  New  York  Central  B.  B.  Co.,  12  Gray,  407.  The 
syllabus  of  this  case  is  at  first  glance  misleading,  because  the  reporter  has 
not  taken  into  consideration  the  absence  of  ownership  of  the  grantor,  in 
the  fee  of  the  land  over  which  way  was  claimed,  and  the  distinction,  re- 
sulting therefrom,  between  the  case  before  the  court  and  the  cases  of  the 
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class  mentioned  supra;  but  the  fact  and  the  distinction  are  plainly 
brought  out  by  Merrick,  J.,  in  delivering  the  opinion  of  the  Court,  in 
the  course  of  which  he  refers  to  O'Linda  v.  Lothrop,  21  Pick.  292. 

Where  the  owner  of  land  bounding  on  a  highway,  who  owns,  subject  to  the 
public  right,  the  fee  to  the  centre  thereof,  grants  the  bounded  land  in  parcels, 
by  metes  and  bounds,  to  several  persons,  reciting  in  the  deeds  that  the  high- 
way is  to  remain  open  as  a  public  street,  there  is  no  grant  of  a  way,  and, 
therefore,  on  the  abandonment  of  the  highway  by  the  public  authorities,  the 
owner  of  one  of  the  lots  granted  cannot  claim  a  way  over  the  soil  formerly 
covered  by  the  street  even  as  against  the  owner  of  other  lots  granted  at 
the  same  time  and  by  a  precisely  similar  deed,  Wheeler  v.  Clark,  58  N. 
Y.  267.  In  view  of  the  position  taken  in  Indiana  that  there  may  be  a 
private  way  in  a  public  highway  the  law  would  be  probably  there  held  to 
be  different. 

Implication  from  Circumstances— Way  of  Necessity. 

Besides  ways  arising  by  implication  from  words  in  the  grant  there  are 
ways  which  arise  by  implication  from  the  circumstance  of  the  grant  itself. 
The  most  marked  way  arising  in  this  manner  is  the  way  of  necessity. 
Where  land  is  sold  or  leased  and  is  so  situated  that  access  to  it  from  the 
highway  cannot  be  had  except  by  passing  over  other  land  of  the  grantor 
or  lessor,  the  grantee  or  lessee  becomes  entitled  to  a  right  to  pass  over  the 
land  of  his  grantor  or  lessor  for  the  purpose  of  reaching  the  highway  and 
returning  to  his  own  land,  Pernam  v.  Wead,  2  Mass.  203 ;  Pierce  v. 
Selleck,  18  Conn.  330 ;  Holmes  v.  Seely,  19  Wend.  507 ;  Lawton  v. 
Rivers,  2  McCord,  445;  Thomas  v.  Bertram,  4  Bush,  Sit;  Tracy  v. 
Atherton,  35  Vt.  52  ;  Wiswell  v.  Minogue,  57  Id.  616  ;  Wissler  v.  Hershey, 
23  Pa.  St.  333 ;  Mitchell  v.  Seipel,  53  Md.  251 ;  Kimball  v.  Gochecho  R. 
R.,  27  N.  H.  448 ;  Alley  v.  Carleton,  29  Tex.  74 ;  Brown  v.  Berry,  6 
Coldw.  98 ;  Taylor  v.  Warnaky,  55  Cal.  350  ;  Snyder  v.  Warford,  1 1 
Mo.  513 ;  Kripp  v.  Curtis,  71  Cal.  62 ;  Mead  v.  Anderson  (S.  C.  of 
Kansas),  19  Pac.  Rep.  708. 

The  case  of  Trask  v.  Patterson,  29  Me.  499,  seems  to  confine  the  implica- 
tion of  a  way  of  necessity  within  even  stricter  bounds  than  the  above  defi- 
•  nition,  and  to  permit  it  to  arise  only  when  the  only  possible  way  of  reaching 
the  premises  is  over  the  land  of  the  grantor,  and  to  decide  that  no  impli- 
cation of  a  grant  will  arise  where  the  land  is  partially  bounded  by  the 
land  of  strangers  over  whose  property  there  is  no  right  of  way  appurtenant 
to  the  land  granted ;  and  in  that  case  a  way  of  necessity  was  denied  to 
land  which  was  bounded  on  two  sides  by  that .  of  strangers  and  on  the 
other  two  by  land  of  the  grantor. 
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Sheplet,  C.  J.,  said :  "  Where  one  conveys  to  another  a  tract  of  land 
wholly  surrounded  by  his  own  land,  or  inaccessible  except  through  his 
own  land,  he  has  been  considered  as  granting  by  implication  a  right  of 
way  to  and  from  it,  Nichols  v.  Luce,  24  Pick.  102.  Where  the  land  can 
be  occupied  without  it  no  implication  can  be  made,  Allen  v.  Kincaid,  2 
Fairf.  155.  That  part  of  the  meadow  released  to  the  defendant  was 
bounded  on  two  sides  by  lands  owned  by  others.  No  implication  of  a 
grant  of  a  right  of  way  can  arise  from  proof  that  the  land  could  not  be 
conveniently  occupied  without  it.  Its  foundation  rests  in  a  necessity  for 
it  not  in  convenience."  This  case  is  supported  by  Kuhlman  v.  Hecht,  11 
111.  570,  in  which  Walker,  J.,  said:  "It  is  true  that  Samuel  Whiteside 
still  owned  land  between  that  and  a  public  road  and  over  which  this  lane 
passed,  but  other  persons  also  owned  lands  adjoining  the  tract  owned  by 
the  appellant,  so  that  the  facts  of  this  case  by  no  means  bring  it  within 
the  rule  as  settled  by  Kent  and  other  text  writers." 

It  is  thought  that  this  distinction  is  not  only  against  the  current  of  au- 
thority but  is  also  against  plain  reason  ;  when  a  man  sells  land  it  is  the  inten- 
tion of  the  buyer  and  of  the  seller  that  the  land  shall  be  available — shall  be 
useful ;  land  which  the  owner  could  not  reach  would  be  useless  to  him  ;  land 
which,  having  reached,  he  could  not  come  forth  from,  would  be  a  prison.  It 
must,  therefore,  be  admitted  that,' ordinarily  speaking,  when  a  man  sells 
land  he  intends  that  the  purchaser  shall  be  able  to  go  to  it  and  come  from 
it ;  in  other  words  he  impliedly  covenants  that,  so  far  as  he  is  able  to  give 
the  buyer  access,  he  shall  have  it,  if  he  have  it  not  already,  or  if  his  obtain- 
ing such  access  from  another  source  is  not  in  the  contemplation  of  both 
parties  to  the  sale.  Now  what  reason  can  either  party  to  a  contract  of  sale 
of  land  which  is  landlocked,  partly  by  the  land  of  the  seller  and  partly  by 
that  of  a  stranger,  have  to  suppose  that  the  stranger  will  permit  his  property 
to  be  burdened  by  a  servitude  for  which  he  receives  no  consideration  ?  If 
it  be  said  that  an  easement  may  be  purchased  by  the  landlocked  proprietor, 
what  assurance  is  there  that  the  stranger  will  grant  such  an  easement  even 
for  a  high  price  ?  And  if  he  will  not,  he  cannot  be  compelled ;  and  if  in 
addition  to  the  refusal  of  the  stranger,  the  buyer  be  confronted  by  the  fact 
that  there  is  no  right  of  way  over  the  seller's  land,  the  buyer  is  in  a  most 
pitiable  condition,  a  condition  in  which  we  cannot  believe  the  law  would 
suffer  him  to  be  placed  when  there  is  so  easy  a  way  out  of  the  difficulty. 

This  position  is  much  strengthened  by  the  consideration  that  a  way  of 
necessity  can  arise  only  where  there  has  been  a  common  ownership  of  the 
servient  and  dominant  tenements.  There  may  be  some  dicta  to  the  con- 
trary, but  the  law  seems  settled  that  the  origin  of  a  way  of  necessity  is  in 
a  grant  express  or  implied,  and  that  where  neither  the  claimant  nor  the 
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person  in  whose  land  the  way  Is  claimed,  nor  any  one  under  whom  either 
takes,  was  ever  owner  of  both  tenements,  no  way  of  necessity  can  exist,  2 
Bl.  Com.  36,  Chitty's  note ;  Tracey  v.  Atherton,  35  Vt.  52  ;  Wiswell  v. 
Minogue,  5T  Id.  616  ;  Stewart  v.  Earfman,  46  Ind.  331  ;  Woodworth  v. 
Raymond,  51  Conn.  70 ;  Linkenhoker  v.  Oraybill,  80  Va.  839. 

In  Louisiana,  under  the  code,  the  law  is  different  and  the  owner  of  land- 
locked property  has  a  right  of  passage  over  adjoining  property  for  himself 
and  also  for  what  is  necessary  for  the  working  of  his  land,  R.  C.  §  102  ; 
and  this  right  extends  to  a  tenant  as  well  as  to  an  owner,  New  Orleans 
City  B.  B.  Co.  v.  McGloskey,  35  La.  Ann.  784;  but  to  establish  a  right 
of  way  over  the  ground  of  an  adjoining  proprietor  the  claimant  must  show 
where  the  shortest  road  to  the  highway  or  way  can  be  obtained  with  the 
least  injury  to  the  person  required  to  submit  to  the  servitude,  in  order 
that  the  court  may  judge  which  one  of  several  contiguous  owners  is  bound 
to  submit  to  the  servitude.  This  is  in  accordance  with  the  provision  of 
the  Code,  Article  696,  which  is  as  follows :  "  The  owner  of  the  estate 
which  is  surrounded  by  other  lands  has  no  right  to  exact  the  passage 
from  which  of  his  neighbors  he  chooses.  The  passage  shall  be  gene- 
rally taken  on  the  side  where  the  distance  is  the  shortest  from  the  inclosed 
estate  to  the  public  road.  Nevertheless  it  shall  be  fixed  at  the  place  least 
injurious  to  the  person  on  whose  estate  the  passage  is  granted,"  and  see 
Adams  v.  Harrison,  4  La.  Ann.  165. 

The  same  implication  of  a  way  of  necessity  will  arise  in  favor  of  land 
retained  as  in  favor  of  that  granted,  Pingree  v.  McDuffield,  56  N.  H. 
307 ;  Bowen  v.  Conner,  6  Cush.  132 ;  Collins  v.  Prentice,  15  Conn.  39  ; 
Pierce  v.  Sellick,  18  Id.  321. 

To  give  rise  to  a  way  of  necessity  it  is  not  requisite  that  there  be  a  for- 
mal conveyance  of  land,  it  is  enough  that  one  having  an  equitable  title, 
and  the  legal  right  of  possession,  transfer  the  title  to  and  possession  of 
land  so  situated  as  to  stand  in  need  of  the  way,  Simmons  v.  Sines,  4 
Abb.  App.  246. 

Such  a  way  will  be  implied  when  the  necessity  arises  on  a  severance  of 
the  title  or  possession  of  land  by  operation  of  law,  as  well  as  by  contract ; 
thus  where,  on  a  levy,  a  part  of  the  debtor's  land  is  so  taken  that  either  it 
or  the  remaining  portion  is  cut  off  from  the  highway,  there  will  be  a  way 
of  necessity  in  favor  of  the  part  so  cut  off  over  the  portion  between  it  and 
the  highway,  Pernam  v.  Wead,  2  Mass.  203;  Allen  v.  Eincaid,  11  Me. 
155 ;  Taylor  v.  Townsend,  8  Mass.  411 ;  Schmidt  v.  Quinn,  136  Mass. 
575 ;  and  where  the  necessity  for  a  way  results  from  successive  levies,  the 
land  taken  by  the  creditor  whose  levy  creates  the  necessity  must  bear  the 
burden  of  the.  easement,  Bussell  v.  Jackson,  2  Pick.  574. 
13 
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A  way  cannot  be  claimed  as  of  necessity  to  give  a  more  convenient 
access  to  all  parts  of  the  land  purchased,  White  v.  Bradley,  66  Me.  254 ; 
or  to  go  to  any  particular  part  thereof ;  for  a  way  of  this  character  is  a 
convenient  way  over  some  part  of  the  servient  to  reach  the  dominant  land, 
Brice  v.  Bandall,  7  G.  &  J.  349 ;  the  necessity  must  be  to  reach  the  land, 
considered  as  a  whole,  and  when  the  claimant  has  a  way  which  reaches  any 
part  of  his  land  his  right  is  satisfied. 

Mere  convenience  and  usefulness  will  not  establish  a  right  to  a  way 
of  necessity,  Oliver  Pitman,  98  Mass.  46 ;  Anderson  v.  Buchanan,  8 
Ind.  132  ;  Screven  v.  Gregorie,  8  Rich.  158;  Motes  v.  Bates,  74  Ala.  376  ; 
Ramirez  v.  McCormick,  4  Cal.  245.  The  right  will  never  exist  where  one 
can  get  to  his  land  by  going  ovef  other  land  owned  by  him,  no  matter  how 
inconvenient  it  may  be  to  do  so,  McDonald  v.  Lindall,  8  Rawle,  492 ; 
Ogden  v.  Grove,  38  Pa,  St.  487.  The  right  cannot  exist  where  the  high- 
way can  be  otherwise  reached,  Motes  v.  Bates,  74  Ala.  376 ;  Jeter  v. 
Mann,  2  Hill  (S.  C),  641 ;  Hyde  v.  Jamaica,  27  Vt.  443 ;  Wilder  v. 
Whelldon,  56  Id.  344 ;  Valley  Falls  Co.  v.  Dolan,  9  R.  I.  489 ;  Lawton 
V.  Rives,  2  McCord,  445 ;  Francies^s  Appeal,  96  Pa.  St.  200  ;  Nichols 
V.  Luce,  24  Pick.  102 ;  Hall  v.  McLeod,  2  Mete.  (Ky.)  98 ;  Parsons  v. 
Phelps,  68  N.  Y.  62 ;  as  where  the  land  fronts  on  a  highway,  although 
not  the  one  it  is  desired  to  reach,  Pentland  v.  Keep,  41  Wis.  490; 
Gayetty  v.  Bethune,  14  Mass.  49  ;  Russell  v.  Jackson,  2  Pick.  574 ;  thus 
where  a  lot  in  a  city  runs  from  one  street  to  another  and  is  divided, 
there  is  no  right  of  way  in  favor  of  either  portion  over  the  other  in  order 
to  reach  the  street  upon  which  that  portion  fronts,  Schrymser  v.  Phelps, 
62  How.  Pr.  1 ;  so  where  the  owner  of  the  landlocked  portion  has  a 
prescriptive  right  of  way  over  other  land,  whereby  the  highway  can  be 
reached,  Leonard  v.  Leonard,  2  Allen,  543 ;  and  where  the  highway  can 
be  otherwise  reached,  even  very  great  inconvenience  will  not  give  rise  to 
a  right  of  way,  Nichols  v.  iwce,.  24  Pick.  102  ;  and  even  the  fact  that  it  is 
extremely  desirable  that  means  of  access,  other  than  those  existing,  should 
be  enjoyed  for  certain  purposes,  will  not  alter  -the  case.  Thus,  in 
Francies's  Appeal,  96  Pa.  St.  200,  there  were  several  houses  with  a  com- 
mon yard,  and  there  was  an  alley  running  between  houses  Nos.  2  and  3  to 
the  street  upon  which  all  the  houses  fronted,  which  was  used  by  the  in- 
habitants of  all  the  houses,  and  which  connected  with  the  yard ;  the  own- 
ership of  the  houses  and  the  portions  of  the  yard  back  of  them  attached 
to  the  houses  respectively,  was  severed,  and  the  owner  of  Nos.  3  and  4 
built  across  the  portion  of  the  yard  acquired  by  him  so  as  to  cut  off  No. 
4  from  the  alley ;  it  was  held  that  No.  4  had  no  easement  of  necessity  in 
the  alley,  although  it  was  proved  that  the  only  way  left  it  of  cleaning  its 
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privy  was  by  carrying  the  contents  through  the  house  to  the  street,  or 
digging  a  subway.  The  fact  that  the  land  granted  is  accessible  only  by 
water,  except  on  the  one  side,  will  not  constitute  such  a  necessity  as  will 
give  rise  to  a  way  over  the  land-side,  Turnbull  v.  Rivers,  3  McCord,  131. 
In  Lawton  v.  Bivers,  2  Id.  445,  there  is  found  what  seems  a  reasonable 
qualification  of  this  rule,  viz :  that  the  distance  to  be  traversed  by  water 
be  not  unreasonably  great. 

While  a  way  of  necessity  must  have  reference  to  a  highway  and  cannot 
be  implied  in  order  to  give  to  the  land-owner  the  right  to  pass  over  land  of 
another  in  order  to  go  from  one  to  another  of  two  tracts  of  land  owned 
by  himself,  Cooper  v.  Maupin,  6  Mo.  624,  yet  it  need  not  lead  directly 
from  the  land  to  a  highway,  it  is  sufficient  if  it  lead  to  a  lane  open  to  the 
public,  and  by  which  the  highway  is  attainable,  Cheney  v.  O'Brien,  69 
Cal.  199  ;  and  such  a  way  may  be  appurtenant  to  land  from  which  it  is 
separated. 

The  implied  reservation,  or  grant,  of  a  way  by  necessity  may  be  rebutted 
by  circumstances,  thus  where  land  is  granted  for  a  particular  purpose 
there  can  be  no  implied  reservation  of  a  way  which  would  be  inconsistent 
with  the  purpose  for  which  the  land  is  acquired,  Seeley  v.  Bishop,  19 
Conn.  128.  In  Prowattain  v.  City  of  Philadelphia,  17  Phila.  158, 
affirmed  on  the  opinion  of  the  court  below,  17  W.  N.  C.  261,  the  facts 
were  as  follows :  Prowattain  owned  land  on  both  sides  of  Wissahickon 
Creek  and  the  fee  of  the  land  under  the  creek.  A  road  ran  along  the 
creek.  The  City,  under  the  delegated  use  of  the  power  of  eminent 
domain,  appropriated,  for  the  purposes  of  a  park,  land  on  each  side  of  the 
creek,  including  the  road,  and  the  creek  itself,  leaving  Prowattain  in  posses- 
sion of  one  acre  of  land,  for  which  there  was  no  outlet,  except  by  pass- 
ing over  the  land  of  other  persons  or  over  the  land  appropriated  by  the 
city  for  park  purposes,  to  the  road  which  had  been  dedicated  by  the  city 
as  a  public  park  drive.  Having  begun  the  erection  of  a  costly  building 
on  his  land,  Prowattain  proceeded  to  haul  material  over  the  park  land  at 
a  point  where  but  about  three  feet  intervened  between  the  road  and  his 
land.  The  park  commissioners  thereupon  erected  a  fence  cutting  off 
access  completely.  Prowattain  brought  case  to  recover  for  the  obstruc- 
tion of  the  way.  The  court  entered  a  nonsuit,  which  the  court  in  banc 
refused  to  take  ofT,  on  the  ground  that  the  taking  of  the  land  was  equiva- 
lent to  a  sale  of  the  same  for  park  purposes  and  subject  to  the  rules 
established  for  the  government  and  use  of  the  park,  which  were  inconsist- 
est  with  the  uses  to  which  the  plaintiff  had  attempted  to  put  that  portion 
of  it  over  which  he  claimed  a  right  of  way.  The  court  also  held  that 
where  land  was  taken  by  the  exercise  of  the  power  of  eminent  domain  there 
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could  be  no  implied  contract,  and  hence  no  implied  reservation  of  a  right 
of  way.  The  decision  is  undoubtedly  a  correct  and  proper  one,  but  the 
position  of  the  court  as  to  the  effect  of  the  exercise  of  the  power  of  emi- 
nent domain  seems  to  us  open  to  some  question,  when  stated  baldly  and 
without  qualification ;  it  may  be  absolutely  true,  when  the  State  herself 
takes  the  land,  but  when  a  delegate  takes,  it  seems  reasonable  that  the 
delegation  should  be  regarded  as  limited  by  the  purposes  for  which  the 
right  to  take  is  given  and,  if  such  purposes  are  not  inconsistent  with  the 
reservation  of  a  right  of  way,  such  right  might  well  be  reserved. 

A  way  of  necessity  cannot  arise  from  an  act  of  the  claimant  of  the 
way,  as  where  one  having  an  outlet  blocks  it  up  and  then  claims  a  way 
across  land  formerly  in  common  ownership  with  his  own:  Mitchell  v. 
Seipel,  53  Md.  251. 

Implied  Reservation  for  Special  Purpose. 

There  may  be  an  implied  reservation  of  a  way  for  a  special  purpose 
only,  thus  in  North  Carolina,  where  the  shore  has  been  granted,  it  is  held, 
on  account  of  the  sovereign  right  to  wrecks,  that  there  is  reserved  such  a 
right  of  way  over  the  sea  bounded  land  that  the  purchaser  of  a  wreck 
may  pass  over  the  land  to  remove  the  wreck,  Eetfield  v.  Baum,  13  Ired. 
L.  394. 

There  may  also  be  ways  of  necessity  for  special  purposes  other  than 
those  dependent  upon  inability  to  otherwise  reach  a  highway,  and  these 
are,  generally  spealking,  those  which  are  connected  with  the  use  of  other 
easements  upon  neighboring  lands.  Thus  in  Mc  Tavish  v.  Carroll,  1  Md. 
352,  a  grantor  conveyed,  without  reservation,  a  portion  of  his  land  on 
which  was  a  dam,  a  race  and  a  road,  used  for  repairing  the  dam,  and  after- 
wards conveyed  the  other  portion  of  his  land,  including  the  mill  to  which 
the  dam  was  subservient,  to  another  grantee,  it  was  held  the  second 
grantee  took  a  right  of  way  in  the  road,  but  for  the  purpose  of  repair- 
ing only,  and  could  use  it  only  as  occasion  required  for  that  purpose. 

The  existence  of  a  statute  providing  for  the  laying  out  of  a  private  way 
will  not  prevent  the  implication  of  a  way  of  necessity,  Collins  v.  Prentice, 
15  Conn.  39. 

Origin  of  Easement  of  Way  on  Severance  of  Estate. 

Whether  a  way  may  pass  as  an  easement  by  implication  on  the  severance 
of  tenements  owned  by  a  person  who  grants  a  part  and  retains  a  part  of 
his  land,  and  who  has  been  in  the  habit  of  using  a  portion  of  the  premises 
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withheld  as  a  way  for  the  benefit  of  the  premises  granted,  the  kindred 
question  whether  a  way  may  be  reserved  by  implication  where  the 
use  has  been  of  the  granted  premises,  and  the  question  of  the  circum- 
stances under  which  the  implication  of  grant  or  reservation  will  arise  have 
been  Aatters  about  which  there  has  been  a  considerable  difference  of  opinion 
amongst  the  authorities  and  a  consequent  conflict  of  decision.  The  ten- 
dency of  the  earlier  English  decisions  was  to  confine  ways  by  implication 
to  those  of  strict  necessity  (although  judges  sometimes  strained  the 
meaning  of  necessity  and  allowed  claims  of  ways  where  the  "  necessity" 
alleged  would  not  fall  within  the  absolute  definition  of  that  word) ;  but 
Bramwell,  B.,  in  Olave  v.  Harding,  21  L.  J.  (N.  S.)  Exch.  286,  showed 
a  tendency  to  hold  that  a  way  might  be,  if  well  defined,  such  a  visible 
and  continuous  easement  as  to  pass  or  be  reserved  by  implication ;  and 
in  the  recent  case  oi  Brown  v.  Alabaster,  Kay,  J.,  held  that  where  during 
unity  of  possession  a  particular  and  defined  way  is  formed  and  used  over 
property  which  is  afterwards  severed  and  granted  by  the  owner  to  diffe- 
rent persons,  the  right  of  using  the  way  may  pass  by  implication  although 
not  a  way  of  necessity. 

In  this  country,  also,  we  find  cases  in  which  it  has  been  held  that  a  way 
will  pass  on  severance  only  where  it  is  a  way  of  necessity,  Warren  v.  Blake, 
54  Me.  276  ;  Hall  v.  McLeod,  2  Mete.  (Ky.)  98  ;  Stevens  v.  Orr,  69  Me. 
323 ;  and  that  a  reservation  of  a  way  will  be  implied  only  under  like 
circumstances,  Carbrey  v.  Willis,  7  Allen,  364 ;  Randall  v.  McLaughlin, 
10  Id.  366;  O'Eorke  v.  Smith,  11  R.  I.  259;  and  in  Outerbridge  v. 
Phelps,  58  How.  Pr.  77,  it  was  said  that  in  the  case  of  a  way  claimed 
as  reserved  by  implication,  strict  necessity  and  visibility  must  concur  in 
order  to  sustain  the  claim. 

But  at 'the  same  time,  even  where  the  requirement  of  necessity  has 
been  maintained,  we  find  that,  judges  feeling  the  pressure  of  the  rule, 
there  has  been  manifested  the  same  tendency  to  enlarge  the  meaning  of 
the  word  "  necessity"  in  the  American  as  in  the  English  cases ;  thus  in 
Pettingill  v.  Porter,  8  Allen,  1,  Chapman,  J.,  said  s  "  The  word  necessity 
cannot  reasonably  be  held  to  be  limited  to  physical  necessity.  If  it  were 
so  the  way  in  question  would  not  pass  with  the  land  if  another  way  could 
be  made  by  any  rmount  of  labor  or  by  any  possibility." 

The  doctrine  advanced  in  support  of  the  positions  taken  above,  viz.,  that 
ways,  not  being  continuous  easements,  are  not  to  be  governed  as  to  their 
reservation  or  creation  by  implication  by  the  rule  which  applies  to  other 
easements,  i.  e.,  that  a  permanent  or  visible  easement  will  pass  or  be  re- 
served by  implication,  seems  to  rest  rather  on  legal  refinement  than  on 
practical  ability,  and  has,  notably  in  Pennsylvania,  been  dissented  from  and 
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the  contrary  doctrine  has  been  acted  upon.  In  Kieffer  v.  Imhoff,  26  Pa. 
St.  438,  the  right  to  an  alleyway  through  the  servient  premises,  where  both 
dominant  and  servient  premises  had  formerly  belonged  to  one  proprietor  and 
had  been  sold  at  sheriff's  sale  with  no  mention  of  the  right,  was  sustained, 
although  it  was  not  a  way  of  necessity;  to  the  same  effect  see  McCarty 
V.  Eitchenman,  47  Id.  239.  In  Phillips  v.  Phillips,  48  Id.  186,  Thompson, 
J.,  said :  "  In  this,  although  we  do  not  recognize  a  way  of  necessity,  we 
see  the  reason  for  the  creation  of  this  private  way  {i.  e.,  that  it  was  the 
only  convenient  way),  why  it  was  opened,  kept  open  and  used  by  the 
owner  and  his  friends  until  his  death,  and,  the  same  condition  of  things  as 
regards  the  surroundings  continuing,  we  may  presume  that  it  must  have 
been  the  intention  of  the  owner  that  it  should  remain  permanent,  inasmuch  as 
he  made  a  final  disposition  by  will  of  both  the  dominant  and  servient  por- 
tions, without  the  slightest  hint  of  a  wish  that  their  relations  to  each  other 
should  be  changed."  In  Overdeer  v.  Updegraff,  69  Id.  119,  Williams, 
J.,  said :  "  But  if  there  had  been  no  express  reservation  of  the  right  to  use 
the  alley  in  the  conditions  of  sale  and  in  the  deed  delivered  to  the  pur- 
chaser, the  latter  would  have  taken  it  subject  to  the  servitude  imposed  upon 
it  by  the  decedent  for  the  use  and  benefit  of  the  occupants  of  the  adjoining 
lot.  It  was  a  continuous  and  apparent  easement,  and  the  law  is  well 
settled  that  in  such  a  case  a  purchaser,  whether  at  private  or  judicial  sale, 
takes  the  property  subject  to  the  easement."  The  same  doctrine  is  upheld 
in  Pennsylvania  B.  R.  v.  Jones,  50  Pa.  St.  417  ;  Gannon  v.  Boyd,  73 
Id.  179 ;  and  see  Huttenmeier  v.  Albro,  18  N.  Y.  48,  wherein  it  is  said  by 
Strong,  J.,  "whether  a  right  of  way  or  other  easement  is  embraced  in  a 
deed  is  always  a  question  of  construction  of  the  deed,  having  reference  to 
its  terms  and  the  practical  incidents  belonging  to  the  grantor  of  the  land 
at  the  time  of  the  conveyance."  In  Gihak  v.  Krek,  117  Ilh  643,  the 
court  regarded  an  alley  as  a  permanent,  open  and  visible  easement,  and 
applied  to  it  the  rule  that  when  the  owner  of  two  tenements,  or  of  an 
entire  estate,  has  arranged  and  adapted  them  or  it  so  that  one  tenement, 
or  one  portion  of  the  estate,  derives  a  benefit  and  advantage  from  the 
other  of  a  permanent,  open  and  visible  character,  and  he  sells  the  same, 
a  purchaser  takes  the  tenement  or  portion  sold  with  all  the  benefits  and 
burdens  which  appear  at  the  time  of  the  sale  to  belong  to  it,  citing,  inter 
alia,  Jones  v.  Jenkins,  34  Md.  1;  Huttenmeier  v.  Albro,  18  N.  T.  50; 
Kieffer  v.  Imhoff,  26  Pa.  St.  438  ;  Cannon  v.  Boyd,  73  Id.  179 ;  Sey- 
mour V.  Lewis,  13  N.  J.  Eq.  439. 

In  Thompson  v.  Miner,  30  Iowa,  386,  where  a  building  had  been 
erected  covering  three  lots,  and  containing  but  one  staircase  to  the  upper 
stories,  the  defendant  purchased  the  centre  lot,  on  which  was  the  stair- 
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case,  and  proceeded  to  close  it  up ;  it  was  held  that  he  purchased  subject 
to  ■the  right  of  way  to  the  upper  floors  on  behalf  of  the  other  lots ;  in 
Morrison  v.  King,  62  111.  30,  the  facts  were  similar,  and  the  decision  was 
to  the  same  effect.  These  cases  were  doubted  in  Dillman  v.  Hoffman,  38 
Wis.  559,  where  a  common  hall  was  so  reduced  that,  while  a  way  was 
left,  it  was  less  convenient  than  before  its  reduction  ;  this  case  does  not, 
however,  necessarily  conflict  with  the  two  cases  just  cited,  for  the  court 
held  that  the  easement,  if  one  had  ever  existed,  was  extinguished  by  the 
act  of  the  plaintiff,  and  that  the  building  of  the  partition  wall  which  it 
was  sought  to  enjoin  was  a  mere  ratification  by  the  defendant  of  the 
plaintiff's  act. 

But  it  is  not  every  use  that  has  been  made  of  land  by  the  grantor  by 
way  of  passage,  combined  with  the  fact  that  such  a  passage  would  be 
convenient  for  a  grantee,  that  will  cause  the  implication  of  a  grant  of  a 
way  on  severance,  Stuyvesant  v.  Woodruff,  21  N.  J.  L.  183  ;  Standiford 
V.  Goudy,  6  W.  Va.  364  ;  Fetters  v.  Humphreys,  18  N.  J.  Eq.  260;  the 
passage  must  be  such,  either  in  appearance  or  from  its  great  convenience, 
that  it  must  reasonably  be  supposed  to  have  been  contemplated  at  the  time 
of  the  grant  or  reservation  of  the  land  for  which  it  is  claimed ;  accordingly 
it  is  held  that  where  there  has  been  a  user  of  the  character  indicated,  and 
the  heirs  or  devisees  in  common  of  the  landowner  make  partition  among 
themselves  without  mention  of  the  passage,  no  easement  of  way  will 
arise,  Payne  v.  Williams,  2  Spears,  1 5 ;  and  a  right  of  way  over  the 
land  of  decedent  will  not  be  given  by  a  conveyance  in  partition  "  together 
with  all  rights  of  way  and  travel"  enjoyed  by  the  decedent  in  connection 
with  such  premises,  where  the  definite  way  appears  to  have  been  used  by 
the  decedent  over  the  land  which  it  is  sought  to  render  servient,  and 
which  is  set  off  in  the  partition  to  another  person,  Haywood  v.  Davison, 
127  Mass.  525.  The  case  of  Stillwell  v.  Foster,  80  Me.  336,  goes  very  far 
in  the  direction  of  requirement  of  strict  necessity  to  support  an  implied 
grant  upon  severance.  There  one  H.  owned  two  stores  which  had  but 
one  stairway,  which  was  wholly  within  one  store  and  to  which  access  was 
had  through  a  door  in  the  partition  wall,  he  sold  the  store  in  which  there 
was  no  staircase;  the  court  held  that  no  right  of  way  over  the  stairs 
existed. 

Location  of  Way. 

We  may  here  consider  the  question  of  the  location  of  a  way  after  it  has 
been  grafted,  either  expressly  or  impliedly,  and  we  may  the  more  appro- 
priately do  this  in  the  present  stage  of  our  note,  because,  though  a  way 
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acquired  by  prescription  must  be  located,  yet  it  is  located  in  the  very  pro- 
cess of  its  acquirement,  whereas  a  way  may  be  expressly  granted  or  arise 
by  implication  and  yet  require  to  have  its  limits  and  directions  afterward 
assigned.  The  result  of  the  authorities  is  that  the  right  to  locate  any  un- 
defined way,  whether  by  express  grant  or  of  necessity,  rests,  in  the  first 
place,  with  the  owner  of  the  servient  tenement,  for  so  long  as  the  owner 
of  the  easement  has  a  convenient  way  he  has  no  reason  to  complain  and 
the  easement  must  be  exercised  with  as  little  inconvenience  to  the  servient 
owner  as  possible  ;  but  if  he  do  not  exercise  his  right  of  location,  then  the 
owner  of  the  dominant  tenement  may  fix  the  route  of  the  way,  Russell  v. 
Jackson,  2  Pick.  574  ;  Chase  v.  Perry,  132  Mass.  582;  Holmesv.  Seeley, 
19  Wend.  507  ;  Powers  v.  Harlow,  53  Mich.  507 ;  and  the  location  when 
once  fixed  binds  both  the  dominant  and  servient  owner^  Nichols  v.  Luce, 
24  Pick.  102 ;  Smith  v.  Lee,  14  Gray,  473 ;  Wynkoop  v.  Burger,  12 
Johns.  222 ;  Karmuller  v.  KrUz,  18  Iowa,  352  ;  Garraty  v.  Duffy,  7  K 
I.  476  ;  Kraut's  Appeal,  71  Pa.  St.  64. 

Acquirement  of  Way  by  Prescription, 

The  last  method  of  acquiring  a  right  of  way  is  by  prescription,  Derrickson 
V.  Springer,  5  Harrington,  21.  The  law,  as  generally  held  upon  this  sub- 
ject, is  that  by  adverse  user  for  a  time  equal  to  that  required  by  the  statute 
of  limitations  to  bar  an  action  to  recover  the  land  an  easement  of  way  may 
be  gained,  Barnes  v.  Haynes,  13  Gray,  188  ;  Nicholls  v.  Wentworth,  100  N. 
Y.  455 ;  Barbour  v.  Pierce,  42  Cal.  657  ;  Ghollar  Potosi  Mining  Go.  v. 
Kennedy,  3  Nev.  361 ;  French  v.  Marstin,  24  N.  H.  440  ;  Cuthbert  v.  Law- 
ton,  3  McCord,  194  ;  Ferrell  v.  Ferrell,  57  Tenn.  329 ;  Blake  v.  Everett,  1 
Allen,  248 ;  Kuhlman  v.  Hecht,  77  111.  570 ;  Puryear  v.  Clements,  bd  Ga.  233. 
The  length  of  time  is  fixed  by  statute  with  especial  reference  to  easements, 
in  Massachusetts,  Pub.  Stat.  (1882),  Ch.  122,  §  2;  Maine,  Rev.  Stat. 
(1883),  Ch.  105,  §13;  Indiana,  Rev.  Stat.  (1881),  §  4321,  at  twenty 
years;  in  Connecticut,  Ann.  Laws  (1881),  Ch.  161,  §  1,  at  fifteen  years; 
in  Georgia,  at  seven  years  when  claimed  over  improved  and  twenty  when 
claimed  over  wild  lands,  Code  (1882),  §§  731,  2235. 

Whether  the  right  of  way  by  prescription  or  long  user  rests  solely  upon 
the  analogy  of  the  statute  of  \limitations,  or  the  unexplained  user  for  the 
period  of  the  statute  simply  raises  a  presumption  of  a  grant  of  the  ease- 
ment is  a  question  as  to  which  there  is  a  difference  of  opinion.  There  is 
no  doubt  that  originally  the  latter  ground  was  the  only  one  regarded  by 
the  law,  but  some  later  cases  place  the  acquirement  of  the  easement  solely  on 
the  analogy  of  the  statute  of  limitations.    See  Krier's  Private  Bead,  73  Pa. 
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St.  109 ;  Stuber's  Road,  28  Id.  199  ;  Washburn  on  Easements,  p.  68  ;  and 
in  England,  Angus  v.  Dalton,  L.  R.  4  Q.  B.  Div.  162.  The  old  doctrine, 
however,  is  strenuously  maintained  in  Tennessee,  and  its  application  has, 
there,  the  practical  effect  of  causing  the  time  of  the  statute  as  to  realty  to 
be  neglected  and  the  old  period  of  presumption  of  grant  to  be  regarded  as 
the  prescriptive  time  for  the  acquirement  of  an  easement.  In  Ferrell  v. 
Ferrell,  57  Tenn.  329,  where  the  question  was  carefully  considered, 
Freeman,  J.,  after  referring  to  the  fact  that  the  principle  of  analogy  of  the 
statute  of  limitations  had  been  followed  in  several  States  so  as  to  vary  the 
time  of  prescription  in  accordance  with  the  time  of  the  statute  of  limita- 
tions in  the  particular  State,  said : — 

"  The  rule  of  a  presumption  of  a  grant  from  the  State  has  been  settled 
in  Tennessee  by  several  cases  to  be  twenty  years,  and  we  think  this  rule 
may  be  as  well  applied  to  a  right  of  the  character  now  under  considera- 
tion as  to  grants  from  the  State.  It  is  based  on  reasons  of  public  policy 
and  to  quiet  titles,  and  is  a  presumption  of  law  in  favor  of  a  long-contin- 
ued possession :  see  Chilton  v.  Wilson^s  Heirs,  9  Hum.  405 ;  Gannon 
V.  Phillips,  2  Sneed,  213-214.  We  think,  therefore,  these  cases,  recogniz- 
ing the  period  for  presumption  of  a  grant,  furnish  a  sounder  analogy  on 
which  to  fix  the  rule  of  presumption  of  a  deed  when  it  is  to  be  made  out 
solely  by  the  user,  than  the  period  of  seven  years  in  our  statute  of  lim- 
itations as  to  real  property."  That  the  old  doctrine  is  maintained  in 
Kentucky,  see  Butt  v.  Napier,  14  Bush,  39. 

A  practical  result  of  the  contrary  theory  is  that  a  way  acquired  by  pre- 
scription may  be  destroyed  by  statutory  action  of  a  general  character.  This 
was  held  in  Stuber's  Boad,  28  Pa.  St.  199,  where  the  constitutionality  of 
a  statute  providing  for  the  vacation  of  private  roads  acquired  by  prescription 
was  involved  and  was  upheld,  on  the  ground  that  the  title  acquired  by  adverse 
user  rested  solely  on  the  legislative  limitation  of  adverse  remedies,  and  that 
it  was  competent  for  the  legislature  by  removing  the  limitation  or  giving 
a  remedy  to  divest  or  provide  means  of  divestiture  of  the  quasi  right ;  as 
said  by  Lowrie,  J.,  "  Long  continuance  has  no  moral  force  in  converting 
wrong  into  right,  and,  therefore,  a  title  by  lapse  of  time  is  not  founded 
upon  any  meritorious  quality  in  the  title  itself.  But  it  is  a  moral  duty  of 
government  to  declare  a  limit,  beyond  which  it  will  not  run  the  risk  of 
doing  wrong  by  investigating  old  transactions,  in  favor  of  those  who  have 
been  guilty  of  negligence  in  asserting  their  rights.  This,  however,  does 
not  directly  confer  title  upon  a  wrongdoer,  but  only  indirectly  by  its 
limitation  of  the  adverse  remedy.  He  has  no  moral  claim  upon  the  per- 
manence of  such  legislation,  however  it  may  be  with  those  to  whom  he 
may  sell,  and  he  can  appeal  to  no  constitutional  provision  intended  to 
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ratify  his  claim,  except  those  assuring  him  that  his  rights  shall  be  pro- 
tected ,  by  the  law  of  the  land,  and  his  remedies  administered  '  by  due 
course  of  law.'  These  assurances  save  him  from  being  singled  out  from 
his  fellow-citizens  as  a  special  subject  of  legislation ;  but  they  furnish  no 
guaranty  that  the  law  of  the  land  and  the  due  course  of  law  shall  remain 

unalterable Legislation  gives  this  right  in  one  form  and  takes  it 

away  in  another  when  it  becomes  useless ;  and  we  see  no  objection  to 
such  legislation.  In  principle  it  is  only  declaring  that  the  law  will  not 
furnish  remedies  for  perpetuating  servitudes  thus  operating  by  its  indul- 
gence if  it  can  be  ascertained  that  they  have  become  useless."  In  Krier's 
Private  Road,  in  commenting  on  Stuber's  Road,  the  court  said:  "It  ex- 
tends only  to  private  roads  existing  by  prescription  or  lapse  of  time  and 
not  to  private  roads  resting  upon  express  grant,  drawing  a  clear  line 
between  the  two  kinds  of  title.  The  latter  title  is  founded  upon  contract, 
the  former  upon  mere  lapse  of  time  by  an  uninterrupted  use  of  it  for  more 
than  twenty-one  years,  by  analogy  to  the  statute  of  limitations.  This  is 
the  true  title  to  such  an  easement  and  not  the  fiction  of  a  grant  which  has 
sometimes  been  resorted  to  as  a  reason  for  such  a  right  gained  only  by 
prescription  or  by  adverse  user  for  a  long  period  of  time." 

Character  of  User  requisite  to  acquire  Way. 

To  sustain  the  claim  of  a  way  by  prescription  the  user  shown  must 
be  strictly  of  a  way  falling  within  the  legal  definition  thereof,  i.  e.,a 
right  to  pass  and  repass  by  virtue  of  the  ownership  of  certain  property ; 
when,  therefore,  the  claimant  of  a  way  shows  a  use  by  himself  and 
those  whose  title  he  has,  for  a  sufficient  time,  and  it  also  appears  that 
the  way,  or  road,  was  used  by  all  others  as  well  as  the  claimant,  no 
right  of  way  is  established  for  the  obstruction  of  which  a  private 
action  would  lie.  Prince  v.  Wilhourn,  1  Rich.  58 ;  Day  v.  Allender, 
22  Md.  521.  So  the  claim  of  a  private  way  from  user  cannot  be  assisted 
by  the  user  of  other  persons  standing  in  the  same  relative  position  to 
the  land  used ;  thus,  in  Dodge  v.  Stacy,  39  Vt.  558,  T.  conveyed  certain 
land,  adjoining  that  in  which  the  way  was  claimed,  to  W.,  and  there 
was  evidence  to  show  that  the  owners  of  some  of  the  lots  to  the 
north  of  the  way  generally  used  it  as  they  had  occasion ;  a  charge  to  the 
efi'ect  that  such  user,  under  claim  of  right,  would  show  a  way,  was  held 
erroneous,  the  Supreme  Court  saying :  "  We  think  this  part  of  the  charge 
was  erroneous  and  calculated  to  mislead  the  jury.  They  must  infer  that 
the  Court  supposed  the  use  of  the  alley  as  a  private  way  by  the  owners 
and  occupiers  of  other  lots,  would  enure  to  the  benefit  of  the  plaintiff.   .   . 
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It  is  obvious,  we  think,  that  the  plaintiff  could  derive  no  aid  from  the 
use  of  the  alley  as  a  private  way  by  the  owners  or  occupiers  of  other 
lots." 

That  the  claimant  has  spoken  of  the  road,  in  which  he  claims  a  way, 
as  a  public  road  or  had  admitted  it  to  be  one,  may  be  shown  to  rebut  a 
claim  by  prescription,  Turner  v.  Williams,  76  Mo.  611. 

The  way  must  be  shown  by  reasonably  defined  boundaries,  Turnhull 
V.  Rivers,  3  McCord,  131 ;  Johnson  v.  Lewis,  47  Ark.  66 ;  there  must 
appear  termini,  Oliver  v.  Hook,  47  Md.  301,  an  a  quo  and  an  ad  quum, 
Golding  v.  White,  Dudl.  Law,  92 ;  for  a  right  of  way  in  all  directions 
where  most  convenient  to  the  claimant  of  the  way,  and  least  prejudicial 
to  the  land  owner,  cannot  be  prescribed  for,  Jones  v.  Percival,  5  Pick. 
485 ;  but  where  the  termini  appear,  the  mere  fact  that  way,  as  used, 
diverges  a  few  feet  and  for  a  short  distance  from  the  way  described,  is 
not  fatal,  Ross  v.  Thompson,  78  Ind.  90.  So,  where  a  defined  way  is 
shown,  the  presumption  in  its  favor  cannot  be  rebutted  by  showing  that 
other  persons  had  crossed  the  land  in  other  directions,  Smith  v.  Lee,  14 
Gray,  473 ;  and  a  way  has  been  held  to  be  well  pleaded  where  the  plead- 
ing merely  set  out  the  termini,  and  that  it  passed  over  the  defendant's 
land,  Fearce  v.  McGlenaghan,  5  Rich.  178. 

The  appearance  of  a  worn  track  over  the  land  in  which  a  way  is 
claimed,  and  evidence  of  user  of  the  same  for  a  very  long  period,  will 
justify  the  finding  of  a  way  by  prescription.  Baker  v.  Crosby,  9  Gray, 
421. 

Mere  use  and  enjoyment  of  way  are  not  sufficient ;  the  user  must  be 
adverse.  Smith  v.  Bennett,  1  Jones  L.  372;  Golding  v.  Williams,  Dudl. 
Law  R.  92 ;  Hall  v.  McLeod,  2  Mete.  (Ky.)  98 ;  Thomas  v.  England,  71 
Cal.  456;  Dexter  v.  Tree,  117  111.  532;  and  the  moment  a  user  is 
shown  to  have  originated  in  a  license  or  permission,  there  can  be  no  pre- 
sumption of  adverse  user,  Flora  v.  Carbean,  38  N.  Y.  Ill,  until  the  license 
is  shown  to  have  been  repudiated,  and  the  right  asserted  adversely 
to  the  licensor.  Hill  v.  Hagaman,  84  Ind.  287  ;  thus,  if  a  user  originate  in  a 
lease  it  is  permissive,  and  if  the  tenant  afterward  purchase  the  demised 
land,  no  part  of  his  user  of  a  way,  qua  tenant,  can  be  included  in  the  com- 
putation of  the  time  of  his  adverse  user,  O'Brien^s  Appeal,  11  W.  N.  C. 
229;  Kuhlman  v.  Hecht,  77  111.  570;  but  it  is  said  that  where  there  has 
been  user  of  a  way,  whenever  the  claimant  saw  fit,  extending  over  a  time 
equal  to  that  required  to  establish  a  prescriptive  way,  the  burden  is  upon 
the  land  owner  to  show  that  the  user  was  by  license,  or  contract,  inconsistent 
with  a  claim  of  right  of  way  on  the  part  of  the  claimant,  Bachelder  v. 
Wakefield,  8  Gush.  243 ;  Garrett  v.  Jackson,  20  Pa.  St.  331 ;  Cox  v.  For- 
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rest,  60  Md.  74 ;  Pierce  v.  Cloud,  42  Pa.  St.  102 ;  Stefy  v.  Carpenter, 
3,  Id.  41. 

What  constitutes  adverse  user  has  been  sufficiently  considered  in  the 
note  on  easements  in  general,  see  pages  139-147.  We  may,  however,  here 
remark  that  the  open  and  continuous  character  of  the  user  will  be  given 
weight  in  establishing  its  adverse  character. 

In  Esling  v.  Williams,  10  Pa.  St.  126,  Chief  Justice  Shaeswood,  then 
President  Judge  of  the  District  Court,  instructed  the  jury  that  the  quest' 
tion  was  whether  there  had  been  a  continuous,  uninterrupted  and  ad- 
verse use  of  the  way  under  a  claim  of  right,  with  knowledge  that  the  use 
was  adverse,  that  a  claim  of  right  might  be  inferred  from  the  nature  of 
the  use ;  that  if  it  was  occasional  for  some  purpose,  or  on  some  extraor- 
dinary occasions,  it  would  not  do,  or  if  the  circumstances  showed  that  it 
was  under  leave  and  favor,  or  courtesy,  or  by  the  permission  of  or  at  the 
will  of  the  owner ;  but  if  the  use  was  open  and  notorious,  in  the  manner 
in  which  a  right  is  exercised,  the  owner  was  presumed  to  know  and  ac- 
quiesce.    This  instruction  was  affirmed  by  the  Supreme  Court. 

In  Iowa,  adverse  user  must  be  established  otherwise  than  by  mere  open 
use,  and  express  notice  must  be  shown  to  the  person  to  be  adversely 
affected,  Zigefoose  v.  Zigefoose,  69  Iowa,  392. 

In  Georgia,  to  obtain  a  prescriptive  right,  the  claimant  must  have  main- 
tained a  permanent  way  not  exceeding  fifteen  feet  in  width,  and  used  and 
kept  the  same  in  repair  for  seven  consecutive  years,  Aaron  v.  Gunnels, 
68  Ga.  528 ;  Short  v.  Walton,  61  Id.  28 ;  Code,  §  721. 

To  show  adverse  user  it  is  not  necessary  to  show  that  it  has  been  during 
the  lapse  of  the  period  of  prescription  the  subject  of  litigation  between  the  ' 
parties.  Craven  v.  Rose,  3  S.  C.  72. 

Question  of  User  AfTected  by  the  Character  of  the  Land  in  wluch 
the  Way  is  claimed. 

Whether,  considered  independently  of  a  statute,  the  character  of  the 
land  over  which  the  way  is  claimed  will  affect  the  question  of  adverse 
use  is  one  upon  which  the  courts  before  whom  it  has  come  have  differed. 
In  South  Carolina  it  is  held  that  mere  habitual  passage  over  or  through 
uninclosed  wild  or  woodland  will  not  confer  a  right  of  way,  unless  it  be 
accompanied  by  some  act  which  would  more  certainly  manifest  a  claim 
of  right;  in  Watt  v.  Trapp,  2  Rich.  136,  O'Neall,  J.,  in  delivering  the 
opinion  of  the  Court  of  Appeals  said  :  "  To  say  that  he  rode  through  the 
plaintiff's  woodland  for  any  length  of  time  would  not  enable  him  to  pre- 
scribe for  a  bridle-path,  much  less  could  it  be  the  beginning  of  a  prescrip- 
tion  for  a  wagonway     .     .     .     the  way,  even  for  the  time  proved,  ran 
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through  woodland  and  it  is  perfectly  clear  that  such  an  use  is  not  enough. 
To  give  a  right  of  way  through  woodland,  there  must  be  some  notorious 
assertion  of  right  by  an  act  done  which  would  be  equivalent  to  a  pedis 
possessio;  such  as  in  Smith  v.  Kinard,  2  Hill,  642,  cutting  out  a  road; 
or  working  on  it  habitually,  as  is  said  in  Sims  v.  Davis,  Chev.  R.  1 ;" 
and  see  Nash  v.  Peden,  1  Spear,  17  ;  Gibson  v.  Durham,  3  Rich.  85.  In 
earlier  cases,  the  opinion  had  been  expressed  that  in  no  case  could  a  pre- 
scriptive way  be  acquired  over  uninclosed  ground,  Roland  v.  Wolfe,  1  Bail. 
56  ;  McKee  v.  Garrett,  Id.  341,  but  the  South  Carolina  doctrine  may  be 
taken  to  be  that  announced  in  Sims  v.  Davis,  Chev.  1,  viz.,  that  a  pre- 
scriptive way  in  open  land  may  be  acquired,  but  cannot  be  acquired  by 
mere  continuous  passage,  there  must  be  some  more  positive  act  attended 
by  permanent  results. 

So  in  Kentucky,  it  is  held  that  the  common  practice  of  passing  over 
uninclosed  land,  indulged  in  by  all  wayfarers,  negatives  any  claim  of  a 
right  resting  merely  upon  the  fact  that  the  claimant  has  passed  whenever 
it  suited  his  purposes,  even  for  a  very  great  length  of  time,  for  that  the 
use  is  permissive  will  be  assumed  from  the  knowledge  of  the  common 
practice  or  custom,  Boioman  v.  Wickliffe,  15  B.  Mon.  84. 

In  Pennsylvania  the  common  law  is  held  to  be  otherwise.     The  matter 
was  very  fully  considered  in  Worrall  v.  Rhoads,  2  Whart.  423,  decided  in 
1837,  in  which  case  a  user  for  over  twenty -one  years  having  been  shown, 
the  court  below  held  that  the  presumption  of  a  grant  might  be  weakened 
or  rebutted  by  the  character  of  the  land,  Darlington,  P.  J.,  saying,  "  I 
think  the  presumption  of  a  grant  may  also  be  weakened  and  rebutted  by 
the  nature  and  situation  of  the  land  over  which  the  way  is  claimed,  for  I 
cannot  believe  that  the  mere  travelling  of  a  neighbor  or  neighbors  over  one 
track,  or  over  many  and  promiscuous  ones,  over  uninclosed  commons  or 
uninclosed  woodland,  even  for  twenty-one  years  or  more,  ought  to  be  con- 
sidered as  the  adverse  enjoyment  of  an  easement  from  which  a  jury  should 
be  bound  to  presume  a  grant. "     This  position  was  reversed  by  the  Supreme 
Court,  Kennedy,  J.,  saying  :  "I  am  not  aware  that  before  this  case,  it  was 
even  thought,  much  less  adjudicated,  that  the  circumstance  of  the  land 
being  uninclosed,  whether  clear  or  woodland,  over  which  a  way  or  road  was 
used  and  occupied  for  the  space  of  twenty-one  years  or  upwards,  was  suf- 
ficient to  repel  or  rebut  the  presumption.     It  cannot  be  pretended  that 
one  man  has  a  right  to  enter  or  pass,  even  for  a  single  occasion,  upon  the 
land  of  another,  without  some  authority,  either  of  law  or  by  the  consent 
of  the  latter,  notwithstanding  it  may  be  clear  or  woodland  uninclosed. 
And  certainly  much  less  can  it  be  claimed  that  he  has  a  right  to  do  so  and 
to  use  it  at  all  times  and  continuously  for  all  purposes  as  his  right  of  way, 
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as  would  seem  to  have  been  the  case  here,  without  having  a  title  to  warrant 
it.     '  The  land,'  says  the  author  of  Doctor  and  Student,  Dial.,  1,  c.  8,  page 
30,  'of  every  man  is  in  the  law  inclosed  from  other  though  it  be  in  the  open 
field;  and  therefore,  if  a  man  do  a  trespass  therein,  the  writ  shall  be  quare 
clausum  fregit,'  .  .  .  now  according  to  the  principle  of  all  these  cases  and 
the  authorities  cited,  there  seems  to  be  no  reason  for  making  any  dis- 
tinction between  the  legal  effect  of  a  person's  occupying,  for  the  space  of 
twenty-one  years,  a  way  over  the  clear  land  of  another  which  is  inclosed 
by  a  visible  fence  and  his  clear  or  woodland  that  is  uninclosed  or  inclosed 
merely  by  an  ideal  one.     For  all  are  considered  inclosed  by  the  law;  and 
the  owner  is  entitled  to  be  protected  in  the  quiet,  exclusive  and  undis- 
turbed enjoyment  of  the  latter  description  of  land,  as  much  and  to  as  great 
an  extent  as  in  that  of  the  former.     It  is,  therefore,  obvious  that  such  an 
occupation  of  a  way  over  either  is  equally  opposed  to  the  absolute  right 
and  dominion  of  the  owner  of  his  land,  and  can  only  be  lawfully  exer- 
cised by  another,  either  as  a  matter  of  right,  under  a  grant  from  him,  or 
by  leave   and   favor."     This  decision  was  followed  in  Reimer  v.  Stuber, 
20  Pa.   St.   458,   and  seems  to  more  correctly  present  the  common  law  as 
existing  in  England  at  this  time  of  the  Revolution  than  the  views  of  the 
courts  of  South  Carolina  and  Kentucky,  notwithstanding  the  reasonable- 
ness of  the  decisions  embodying  those  views,  which  indeed  seem  to  us  much 
better  adapted  to  the  circumstances  of  this  country  than  is  the  English  doc- 
trine ;  this  reasonableness  has  been  recognized  and  the  common  law  in  this 
respect  has  been  altered  in  Pennsylvania  by  a  statute.  Act  of  April  25,  1850, 
providing  that  "No  right  of  way  shall  hereafter  be  acquired  by  user  where 
such  way  passes  through  uninclosed  woodland-;   but   on   clearing   such 
woodland  the  owner  or  owners  thereof  shall  be  at  liberty  to  inclose  the 
same  as  if  no  such  way  had  been  used  through  the  same  before  such  clear- 
ing and  inclosure."     This  Act  is  not,  however,  retroactive,  and  since  its 
passage  actions  have  been  sustained  for  a  disturbance  of  ways  acquired 
through  woodlands  and  perfected  by  prescription  before  the  passage  of  the 
Act,  Fisher  v.  Farley,  23  Pa.  St.  501 ;  Okeson  v.  Patterson,  29  Id.  22. 

Right  of  Way  May  be  Acquired  Across  a  Kailroad. 

The  public  may  have  a  right  of  way  across  a  railroad,  and  this  right 
may  be  acquired  by  prescription,  Fitchburg  B.  R.  Go.  v.  Page,  131  Mass. 
391 ;  this  right  may  also  be  acquired  by  an  owner  of  land  adjoining 
a  railroad,  Fisher  v.  N.  Y.  &  N.  E.  R.  R.  Co.,  135  Mass.  107 ;  Oay  v. 
Boston  and  Albany  R.  B.  Co.,  141  Mass.  407;  and  the  existence  of 
statutes  imposing  a  penalty  upon  one  who  walks,  drives,  or  rides  upon  a 
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railroad  track,  without  the  assent  of  the  company  owning  the  same,  will 
not  prevent  the  acquirement  of  the  right.  Turner  v.  Fitchburg  E.  B.  Co. 
145  Mass.  433;  Fitchburg  B.  B.  v.  Frost,  6  N.  Eng.  Rep.  374  (S.  J.  C. 
of  Mass.). 

Layingr  Out  of  Way  for  Special  Purpose  wiU  not  Prevent  Ac- 
quirement of  Way. 

The  fact  that  a  way  or  road  is  laid  out  for  a  certain  purpose  by  the  owner 
of  the  alleged  servient  tenement  will  not  prevent  the  acquirement  of  a  right 
of  way  upon  it  by  other  persons — accordingly  where  a  tow  path  is  laid  out, 
adjacent  owners  may  acquire  a  right  upon  it,  Curtis  v.  Angier,  4  Gray, 
547  ;  so  where  a  private  way  is  laid  out  for  the  benefit  of  certain  tene- 
ments, an  adjoining  owner  fronting  on,  or  in  direct  communication  with 
the  way,  may  acquire  a  right,  Webster  v.  Lowell,  142  Mass.  324.  But, 
when  a  right  of  way  has  been  granted  for  one  purpose,  a  prescriptive 
right  over  it  for  another  purpose  cannot  be  established  by  a  use  which 
is  consistent  with  the  rights  of  the  owner  of  the  soil  and  of  other  per- 
sons entitled  to  the  way.  Harper  v.  Parish  of  the  Advent,  7  Allen,  478. 

Origin  of  User  in  Trespass  will  not  Bar  Prescription. 

That  user,  if  adverse  and  open,  has  originated  in  a  trespass  will  not  pre- 
vent the  establishment  of  a  way  by  prescription,  Sibley  v.  Ellis,  11  Gray, 
417. 

Evidence  Against  Easement. 

Admissions  or  declarations  of  the  claimant  may  be  given  in  evidence  to 
show  that  the  user  was  not  under  claim  of  right,  Wilder  v.  Wheeldon, 
56  Vt.  344;  Turner  v.  Williams,  76  Mo.  617;  but,  where  the  user  has 
been  long  continued,  mere  loose  expressions  of  the  claimant  will  not  be 
regarded  as  very  satisfactory  evidence,  Wanger  v.  Hippie,  11  Cent.  Rep. 
776  (S.  C.  of  Pa.). 

Payment  of  a  rental  is  inconsistent  with  the  idea  of  an  adverse  pos- 
session, O^Brien^s  Appeal,  11  W.  N.  C.  229. 

A  way  once  acquired  by  prescription  will  not  be  divested  by  proof 
of  the  fact  that  the  claimant  has  subsequently  asked  leave  to  use  it,  or 
has  offered  to  buy  the  privilege,  Kana  v.  Bolton,  36  N.  J.  Eq.  21,  but 
such  request  or  offer  will  be  strong  evidence  to  prove  that  the  use  before 
the  running  of  the  statutory  period  was  permissive,  Tracy  v.  Atherton, 
36  Vt.  503. 
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User  Must  be  Adverse  to  Some  one. 

The  user  to  be  adverse  must,  of  course,  be  adverse  to  some  person  and, 
in  this  respect,  much  the  same  rules  apply  as  in  the  case  of  ordinary  adverse 
possession.  The  person  whom  it  is  sought  to  affect  must  be  in  a  position  to 
assert  his  rights,  accordingly  a  way  by  prescription  cannot  be  acquired 
against  a  reversioner  or  remainderman  during  the  existence  of  a  lease  for 
years  or  an  estate  for  life,  Reimer  v.  Stuber,  20  Pa.  St.  458,  but  where  the 
lease  is  from  year  to  year  the  reversioner  will  be  affected,  for  he  can  bring 
an  action  at  the  end  of  any  year,  Id.  On  the  same  principle,  it  is  held  that 
a  right  of  way  cannot  be  acquired  as  against  a  railroad  when,  without 
complying  with  the  law,  it  has  laid  its  tracks  on  the  premises  of  the  person 
claiming  the  easement,  for  the  company,  being  at  best  a  mere  occupier  by 
sufferance  or  license,  is  not  in  a  position  to  assert'  any  claim  against  the 
user.  Smith  v.  N.  T.  rfc  E.  R.  R.  Co.  142  Mass.  21 ;  an  additional  support 
to  this  decision  can  be  found  in  the  doctrine  that  when  a  user  can  be  re- 
ferred either  to  ownership  of  the  land  or  to  an  easement,  the  former  explana- 
tion should  be  adopted.  In  accordance  with  this  doctrine,  until  the  railroad 
company  had  complied  with  the  law,  the  land  owner's  dominion  was  not 
at  all  affected  and  he  could  have  at  any  time  asserted  dominion  and  ousted 
the  company,  his  passage  over  the  land  was  merely  an  exercise  of  his 
right  of  ownership  of  the  soil  and  not  a  proceeding  in  any  way  adverse 
to  the  railroad  company,  or  the  use  of  a  way  at  all. 

Disabilities  Becogrnized. 

The  usually  recognized  disabilities  are  to  be  regarded  as  affecting  the 
question  of  adverse  user,  accordingly  no  presumption  of  adverse  enjoyment 
can  be  raised  against  an  infant  or  a,  feme  covert,  as  in  cases  under  the  stat- 
ute of  limitations,  Reimer  v.  Stuber,  20  Pa.  St.  458,  but  in  analogy  to  the 
same  statute,  one  disability  cannot  be  tacked  to  another.  Id.,  and  the  inter- 
vention of  a  disability  has  been  held  not  to  interrupt  the  time  of  the  user  so 
as  to  prevent  it  from  supporting  the  prescription,  as  where  after  user  has 
commenced  the  servient  estate  descends  to  an  infant,  Tracy  v.  Atherton,  36 
Tt.  503,  but  the  law  was  said  to  be  aliter  in  Lamb  v.  Grosland,  4  Rich. 
536,  and  see  pp.  141,  144. 

No  Easement  in  Estate  Belonging  to  the  Claimant. 

As  it  is  impossible  for  one  to  have  an  easement  in  his  own  estate,  a  way 
cannot  arise  by  prescription  where  the  title  to  both  the  alleged  servient 
and  dominant  estates  is  in  the  same  person,  Wheeler  v.  Gilsey,  35  How. 


Atkyns  v.  Boedman.  209 

Pr.  139,  although  the  tenements  may  be  occupied  by  different  tenants  of  the 
same  landlord  and  the  tenants  of  one  tenement  have  used  a  passage  de  facto 
over  the  other  by  permission  of  the  landlord,  Gayetty  v.  Bethune,  14 
Mass.  49.  But  a  way  may  be  acquired  where  title  to  part  of  the  land 
covered  by  it  is  in  the  dominant  land  owner,  thus  where  two  houses 
stood  on  each  side  of  an  alley  which  covered  land  on  each  side  of  the  divid- 
ing line  between  the  two  premises,  and  was  used  by  each  for  twenty  years 
— it  was  held  that  from  such  user  there  should  be  implied  a  grant  to  the 
owner  of  each  lot  of  an  easement  in  that  part  of  the  passage  way  which 
was  upon  the  other  lot,  Barnes  v.  Haynes,  13  Gray,  188 ;  under  similar 
circumstances,  it  is  said  the  inference  will  be  that  the  user  is  under  a 
claim  of  right  and  is  adverse,  Townsend  v.  Bissell,  6  N.  Y.  S.  C.  565  ; 
S.  C.  11  N.  Y.  S.  C.  297. 

User  must  be  Continuous,  not  necessarily  Constant. 

The  user  must  be  continuous.  Watt  r.  Trapp,  2  Rich.  136 ;  Puryear  v. 
Clements,  53  Ga.  232;  by  this  it  is  not  meant  that  there  must  be  actual  use 
made  of  the  way  every  day  during  the  time  of  acquirement,  or  even  that 
there  must  be  actual  use  at  very  short  intervals,  Cox  v.  Forrest,  60  Md.  74; 
the  character  of  the  easement  must  be  considered  in  applying  these  terms ; 
while  of  course  a  mere  occasional  passing  over  land,  even  against  the  owner's 
will,  at  intervals  during  a  long  period  of  time  would  not  give  rise  to  an 
easement,  yet,  as  said  by  Ames,  J.,  "'Continuous  use'  does  not  necessarily 
mean  constant  use.  A  right  of  way  means  a  right  to  pass  over  another's 
land,  more  or  less  frequently,  according  to  the  nature  of  the  use  to  be 
made  of  the  easement,  and  how  frequently  is  immaterial  provided  it 
occurred  as  often  as  the  claimant  had  occasion  or  chose  to  pass.  It  must 
appear  not  to  have  been  interrupted  by  the  owner  of  the  land  across  which 
the  right  is  exercised  nor  voluntarily  abandoned  by  the  claimant.  Mere 
intermission  is  not  interruption."  Bodfish  v.  Bodfish,  115  Mass.  307,  and 
see  also  the  opinion  of  Judge  Sharswood  in  Esling  v.  Williams,  supra ; 
these  two  opinions  are  in  accord  with  the  current  of  authority,  and  we 
may  lay  down  the  rule  that  a  way  may  be  acquired  by  continuous,  unin- 
terrupted, adverse  and  open  user  for  the  period  of  the  statutory  limitations, 
with  the  qualification  that  the  continuous  use  requii'ed  means  use  by  the 
claimant  whenever  he  has  occasion  or  will. 

The  mere  occasional  departure  from  the  line  of  the  way  at  a  given  point, 
on  account  of  the  soft  condition  of  the  ground  the  general  direction  being 
maintained  will  not  defeat  the  claim  of  continuity,  Cheney  v.  O'Brien,  69 
Cal.  199. 
14 
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Interruption. 

We  now  come  to  the  consideration  of  what  acts  o^  the  owner  of  the 
land  will  amount  to  an  interruption  of  the  user  so  as  to  prevent  the 
acquirement  of  the  right  of  way.  Some  judges  are  of  the  opinion  that 
to  prevent  such  acquirement  the  land  owner  must  bring  an  action  or 
make  an  entry;  see  Okeson  v.  Patterson,  29  Pa.  St.  22,  or  occupy  the  land 
adversely  so  as  to  prevent  the  user,  see  Ferrell  v.  Ferrell,  51  Tenn.  329 ; 
but  there  seems  to  be  no  doubt  that  mere  protestations  and  objections 
will  not  be  sufficient,  see  ante,  pp.  145-147,  and  that  the  owner  must  do 
something.  In  addition  to  what  has  been  held  generally  with  regard  to 
the  acquirement  of  easements,  it  has  been  held,  with  special  reference  to 
ways,  that  plowing  up  the  land  covered  by  an  alleged  way,  accompanied 
by  declarations  denying  the  right  of  way,  is  evidence  of  interruption 
although  when  the  declarations  are  made  the  claimant  of  the  way  is  not 
present.  Barker  v.  Clark,  4  N.  H.  380. 

If  the  interruption  of  user  is  not.  known  to  the  claimant,  and  is  not 
of  such  a  character  that  knowledge  thereof  on  his  part  may  be  reasonably 
inferred,  it  would  seem  that  he  should  not  be  affected  by  such  interrup- 
tion, see  Willey  v.  B.  B.,  96  N.  C.  408. 

The  maintenance  of  gates  has  been  held  to  negative  the  presumption 
of  a  grant  to  such  an  extent  as  to  prevent  the  acquirement  of  a  way  by 
prescription,  Commonwealth  v.  Newbury,  2  Pick.  51,  in  which  case  Paekee, 
J.,  said  that  the  maintenance  of  the  gate  by  the  proprietors  of  the  land 
was  "a  sufficient  indication  that,  although  they  were  willing  people  should 
pass  over  their  pasture,  they  did  not  mean  to  give  the  land  over  which  the 
way  passed  or  surrender  their  right  of  discontinuing  the  use,"  and  see 
Ingraham  v.  Hough,  1  Jones  L.  39. 

But  it  is  also  held  that  the  mere  existence  of  a  gate  will  not  negative 
the  claim  of  the  dominant  owner,  if  he  is  able,  notwithstanding  the  gate, 
to  use  the  way  and  does  so  at  his  pleasure,  Demuth  v.  Amweg,  90  Pa.  St. 
181.  The  true  rule,  in  this  regard,  would  seem  to  be  that  whether  a  gate 
be  or  be  not  an  interruption  must  depend  in  each  case  on  the  character  of 
the  gate  and  the  control  exercised  over  it  by  the  owner  of  the  way  and  the 
land  owner  respectively. 

In  case  of  interruption  of  the  user  the  burden  lies  on  the  claimant  to 
show  that  the  interruptions  were  consistent  with  his  claim  of  an  easement, 
not  on  the  land  owner  to  show  that  they  were  inconsistent  therewith,  for 
the  presumption  is  that  a  man  uses  his  land  as  of  right,  Plimpton  v.  Con- 
verse, 42  Yt.  712. 
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Statutory  Provisions  for  Prevention  of  Acquirement. 

la  some  States  there  are  statutory  provisions  for  the  prevention  of  the 
acquirement  of  an  easement,  by  service  of  notice  upon  the  person  maljing 
use  of  the  land  as  for  an  easement,  see  ante,  p.  148.  These  provisions  will 
cover  ways. 

Calculation  of  Time. 

To  make  up  the  time  of  continuous  user,  necessary  to  acquire  a  right  of 
way  by  prescription,  the  user  of  an  ancestor  or  devisor  may  be  tacked  to 
that  of  the  heir  or  devisee,  Hill  v.  Crosby,  2  Pick.  466  ;  Kent  v.  Waite, 
10  Id.  138 ;  and  so  may  the  user  of  a  grantor  to  that  of  a  grantee  of  the 
land  for  which  the  way  is  claimed,  if,  in  any  way,  it  appear  that  there 
was  an  intention  to  convey  the  user  or  way  de  facto,  as  an  appurtenance, 
Leonard  v.  Leonard,  1  Allen,  277.  But  the  user  which  it  is  sought  to 
tack  to  that  of  the  claimant  must  immediately  precede  it,  there  must  be 
no  break,  Kilburn  v.  Adams,  1  Mete.  33. 

The  time  during  which  an  action  is  pending  to  determine  the  validity 
of  a  way,  as  trespass,  cannot  be  counted  as  part  of  the  time  of  prescription 
by  those  who  claim  the  way  under  the  person  against  whom  the  action  is 
brought,  Workman  v.  Curran,  89  Pa.  St.  226. 

User  must  be  Independent. 

It  is  sometimes  said  that  to  sustain  a  right  of  way  the  user  relied  on 
must  have  been  "  exclusive,"  but  by  this  it  is  not  meant  that  no  one  but 
the  claimant  must  have  used  the  way,  in  this  sense  the  user  need  not,  for 
instance,  even  have  been  exclusive  of  the  servient  owner,  Wanger  v.  Hip- 
pie (S.  C.  of  Penna.),  11  Cent.  Rep.  776;  but  the  meaning  simply  is  that 
the  right  of  the  claimant  must  not  depend  for  its  enjoyment  upon  a  similar 
right  in  others — his  right  must  be  independent  and  exclusive  as  against 
the  public  at  large,  Cox  v.  Forrest,  60  Md.  74 — it  is  accordingly  held  that 
where  a  public  way  is  discontinued  as  such,  a  private  way  therein  cannot 
be  acquired  by  tacking,  to  a  use  subsequent  to  the  discontinuance,  a  use 
by  the  claimant,  as  one  of  the  public,  prior  thereto,  Wheeler  v.  Clark,  58 
N.  Y.  267;  Black  v.  O'Hara,  54  Conn.  17;  Glaze  v.  The  Western  & 
Atlantic  R.  R.  Co.,  67  Ga.  761 ;  and  when  land  is  left  open  for  the  common 
use  of  adjacent  proprietors,  one  of  them  cannot  by  passing  over  it  more 
frequently  than  the  others,  for  a  time  which  would,  otherwise,  be  sufficient, 
acquire  a  right  of  way,  even  though  the  constant  use  should  wear  the 
ground  into  a  distinguishable  track,  for  the  user  would  be  regarded  as  per- 
missive, Kilburn  et  al.  v.  Adams,  7  Mete.  33 ;  and  this  is  not  altered  by 
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the  fact  that  the  claimant  has  during  lys  use  repaired  the  ground  so  as  to 
render  it  passable  by  a  horse  and  chaise,  Burnham  et  al.  y.  McQuester, 
48  N.  H.  446. 

User  for   Special   Purpose  will   not   Support   Claim  of  General 
Right. 

A  way  may  be  acquired  for  a  special  purpose  only ;  and  user  for  a  single 
purpose  will  not  prove  a  general  right  of  way ;  but  proof  of  user  for  a 
variety  of  purposes,  covering  all  the  purposes  actually  required  by  the 
dominant  estate,  will  be  evidence  of  a  right  of  way  for  all  purposes  which 
may  be  reasonably  required  by  such  estate,  while  in  substantially  the  same 
condition,  Parker  v.  Biship,  120  Mass.  340 ;  but  if  the  character  of  the 
dominant  estate  be  substantially  changed,  the  right  of  way  cannot  be 
used  for  new  purposes  required  by  the  altered  condition  of  the  property 
and  imposing  a  greater  burden  on  the  servient  estate,  Atwater  v.  Bodfish, 
11  Gray,  150. 

Question  of  Acquirement  of  Way,  whether  for  Court  or  for  Jury. 

Whether  the  acquirement  of  a  way  by  user  is  a  question  for  the  court  or 
the  jury  is  one  which  has  been  mooted,  and,  in  common  with  its  applica- 
tion to  other  easements,  has  been  considered  in  Lehigh  Valley  B.  B.  Go.  v. 
M'Farlan,  43  N.  J.  L.  605  ;  Cooper  v.  Smith,  9  S.  &  R.  26.  In  Lansing 
V.  Wiswall,  5  Denio,  213,  Beaedsley,  C.  J.,  intimates  that  the  distinction  is 
a  nominal  rather  than  a  real  one,  saying,  "  Twenty  years'  uninterrupted 
and  unqualified  enjoyment  of  such  a  right  is  decisive  evidence  of  a  grant. 
I  shall  not  say  that  the  law  on  such  evidence  will  conclusively  presume  a 
grant;  but  whatever  the  distinction  may  be  worth,  the  law  does  require 
the  jury  to  presume  and  find  it."  It  would  seem,  however,  that  the  case 
should  always  be  submitted  to  the  jury,  for  the  adverse  character  of  the 
possession  or  user  must  be  found  by  it,  Sill  v.  Crosby,  2  Pick.  466. 

Statutes  Bearing  on  Acquirement  of  Way. 

In  Rhode  Island,  Pub.  St.  (1882),  Ch.  It5,  §  6,  and  Iowa,  Rev.  Code 
(1880),  §  2033,  no  footway,  except  one  claimed  in  connection  with  right 
to  pass  with  carriages,  can  be  acquired  by  prescription  or  adverse  use. 
See  Willard  v.  Calhoun,  70  Iowa,  654. 

Use  of  Way— Purpose. 

A  right  of  way,  granted  or  reserved  without  any  limit  as  to  its  use,  may 
be  used  for  any  purpose  to  which  the  dominant  premises  may  be  reason- 
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ably  and  naturally  devoted.  In  Abbott  v.  Butler,  59  N.  H.  317,  where  agri- 
cultural land  had  been  converted  into  a  quarry  after  the  grant  of  the 
"way,  it  was  held  not  to  be  a  nuisance  to  haul  stone  therefrom  across  the 
servient  premises ;  and  see  Gunson  v.  Healy,  100  Pa.  St.  42 ;  but  a  way 
which  exists  for  certain  purposes  only  must  be  used  but  for  such  purposes, 
French  v.  Marstin,  24  N.  H.  440  ;  Atwater  v.  Bodfish,  11  Gray  150  ;  thus 
a  way  confined  by  the  grant  to  a  right  "to  pass  to  and  from"  a  wood- 
shed, can  be  used  only  for  the  purpose  of  going  to  and  from  the  woodshed, 
Valley  Falls  Co.  v.  Bolan,  9  R.  I.  489. 

A  limitation  of  the  use  may  be  implied  in  the  grant ;  thus  where  a  way 
of  a  certain  width  is  granted,  with  a  proviso  that  the  grantee  is  not  to  in- 
jure or  destroy  the  fruit  trees  thereon,  and,  at  the  time  of  the  grant,  trees 
are  so  planted  that  it  would  be  impossible  for  a  carriage  to  be  driven  along 
the  way  without  cutting  away  its  branches  or  the  trees,  the  way  cannot 
be  used  for  a  carriageway,  Rowell  v.  Doggett,  143  Mass.  483.  This  rule 
is  applied  to  ways  of  necessity  as  well  as  to  others,  Mc  Tavish  v.  Carroll, 
t  Md.  352  ;  Rowell  v.  Doggett,  supra. 

For  what  Land  Way  may  be  Used. 

The  user  cannot  be  for  the  beuefit  of  any  other  land  than  that  to  which 
it  is  appurtenant,  even  if  the  land  belong  to  the  same  owner  as  that  to 
which  the  way  is  attached  aad  adjoin  it,  and  although  in  using  the  way 
the  owner  pass  over  the  land  to  which  the  way  is  appurtenant,  for,  if  the 
law  were  not  so,  the  dominant  owner,  by  purchasing  adjoining  pieces  of 
land,  might  indefinitely  and  unreasonably  increase  the  burden  upon  the 
servient  tenement.  This  rule  applies  whether  the  way  has  been  acquired 
by  prescription  or  by  grant  or  exists  by  a  reservation,  Eirkham  v.  Sharp, 
1  Whart.  323;  Lewis  v.  Carstairs,  6  Id.  193;  Shroder  v.  Brenneman, 
23  Pa.  St.  348;  French  v.  Marstin,  32  N.  H.  316;  Davenport  v.  Lami- 
son,  21  Pick.  72;  Atwater  y., Bodfish,  11  Gray,  156;  Parks  v.  Bishop, 
120  Mass.  342;  Greene  v.  Canny,  137  Id.  64;  Springer  v.  Mclntire, 
9  W.  Va.  196  ;  Walker  v.  Gerhard,  9  Phila.  116;  Brightman  v.  Chapin, 
15  R.  I.  166. 

Use,  by  Whom. 

But  it  does  not  follow  from  the  rule  that  no  one  but  the  owner  of  the 
dominant  land  may  use  the  way — his  tenants,  or  any  one  using  or  having 
the  right  of  access  to  the  dominant  land  for  a  legitimate  purpose,  may, 
with  the  assent  of  the  dominant  owner,  use  it  for  the  purpose  of  such 
access  without  becoming  a  trespasser ;  thus  in  Gunson  v.  Eealy,  100  Pa. 
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St.  42,  Gunson  owned  a  way  across  Healy's  land.  He  gave  leave  to  one 
Kelso  to  land  lime  at  his  (Ganson's)  wharf  and  haul  it  over  the  way. 
Healy  objected  and  erected  a  fence.  It  was  held  that  the  use  by  Kelso 
was  authorized  and  that  Healy  had  no  right  to  exclude  Kelso. 

In  Bartlett  v.  Prescott,  41  N.  H.  493,  it  was  held  that  one  who  owns 
timber  land  and  has  for  himself,  tenants  and  occupiers  a  right  of  way, 
may  by  a  sale  of  the  timber  extend  the  right  to  the  purchaser  to  use 
the  way  for  the  purpose  of  removing  the  timber,  the  purchaser  being  re- 
garded for  that  purpose  as  a  tenant.  In  Powers  v.  Harlow,  53  Mich.  507, 
a  way  to  pass  from  a  house  was  held  properly  usable  by  the  children  of 
the  way  owner  to  take  to  him  his  meals  while  at  work.  In  Hetfield  v. 
Baum,  13  Ired.  L.  394,  it  was  held  that  the  purchaser  of  a  wreck  might 
use  the  State's  right  of  way  over  sea-bounded  land  for  the  purpose  of  re- 
moving his  purchase. 

Direction  of  Use. 

The  use  of  the  way  must  be  in  the  direction  of  the  way  itself;  accord- 
ingly a  right  of  way  across  land  cannot  justify  going  upon  the  land,  going 
partly  across  and  coming  out  at  another  point  on  the  same  side.  Corn- 
stock  V.  Van  Deusen,  5  Pick.  163;  and  the  use  of  it  must  be  as  a  way, 
thus  a  right  of  waj/,  will  not  justify  drawing  timber  upon  the  servient  land 
for  the  purpose  of  turning  it  round,  Gomstock  v.  Van  Deusen,  5  Pick. 
163;  and  the  use  must  be  within  the  limits  and  boundaries  of  the  way, 
French  v.  Marstin,  24  N.  H.  440,  whether  circumstances  may  arise 
which  will  authorize  the  owner  of  a  way  is  a  question  as  to  which  there 
have  been  several  well  reasoned  decisions,  and  is  a  matter  of  considerable 
interest. 

Where  a  way  has  become  impassable,  the  mere  fact  of  impassability  will 
give  no  right  to  the  owner  of  the  way  to  pass  over  the  land  of  the  servient 
tenant,  extra  viam.  Capers  v.  McKee,  1  Strobh.  164 ;  Williams  v.  Saf- 
ford,  1  Barb.  309 ;  this  seems  to  follow  from  the  obligation  resting  upon 
the  owner  of  the  way  to  keep  it  in  repair,  and  is  applied  as  well  where 
the  obstruction  arises  by  the  fault  of  nature  as  where  it  arises  by  the  act 
of  the  land  owner  or  of  a  stranger,  Williams  v.  Safford ;  it  is  also  applied 
to  ways  of  necessity  as  well  as  to  others,  Id.,  notwithstanding  an  observa- 
tion of  Buller,  J.,  in  Taylor  v.  Whitehead,  Dougl.  744,  to  the  effect  that 
in  the  case  of  a  way  of  necessity  the  claim  of  a  right  to  go  extra  viam 
would  require  consideration,  Williams  v.  Safford,  supra.  In  Farnum  v. 
Piatt,  8  Pick.  339,  the  court  held  that  where  a  way  was  not  defined  and 
the  usual  path  was  stopped  by  the  land  owner,  the  owner  of  the  way 
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would  have  a  right  to  pass  over  another  part  of  the  land  ;  In  the  syllabus 
of  Leonard  v.  Leonard,  2  Allen,  543,  the  position  is  stated  generally  that 
where  the  owner  of  land  obstructs  the  way,  the  way  owner  may  pass  over 
adjoining  land;  there  is  no  limitation  of  this  statement  to  the  case  of  an 
undefined  way,  but  such  general  rule  is  not  laid  down  expressly  in  the 
opinion  and  from  the  citation  of  Farnum  v.  Flatt,  it  is  thought  Leonard 
V.  Leonard  cannot  be  considered  as  authority  for  anything  more  than  is 
contained  in  the  older  case,  although  no  notice  is  taken  of  the  distinction 
between  a  defined  and  an  undefined  way,  the  words  "particular  way" 
being  apparently  employed  in  the  sense  of  "way  commonly  used," 
which  were  the  words  in  Farnum  v.  Piatt.  Bass  v.  Edwards,  126 
Mass.  445,  however  apparently  goes  further  than  either  of  the  cases  just 
considered;  in  this  ease,  the  court,  Morton,  J.,  delivering  the  opinion, 
after  holding  that  the  defendant  was  entitled  to  a  way  of  necessity 
and  not  to  a  certain  defined  way  as  an  appurtenance,  said:  "It  may  be 
that  the  use  of  this  way  by  the  grantor  before  the  conveyance,  and  by 
the  grantee  after,  may  operate  as  an  assignment  or  designation  of  this 
way  as  a  convenient  one,  which  would  deprive  the  grantee  of  the  right  to 
use  any  other  route  while  this  was  unobstructed.  If  this  be  so,  yet  it 
was  a  way  of  necessity,  not  limited  by  grant  to  a  particular  route,  and  it 
is  well  settled,  that  if  the  owner  of  the  servient  estate  obstructs  or  closes 
such  a  way,  the  owner  of  the  dominant  estate  has  the  right  to  deviate 
from  the  usual  way  and  go  over  other  parts  of  the  land,  doing  no  unne- 
cessary damage."  The  court  cited  Leonard  v.  Leonard  and  Farnum  v. 
Piatt.  In  Haley  v.  Colcord,  59  N.  H.  7,  it  was  held  that  the  owner  of  a  way 
of  necessity  obstructed  by  the  land  owner  might  go  extra  viam  and  was  not 
compelled  to  abate  the  nuisance  or  bring  to  an  action  for  damages,  Doe,  C. 
J.,  saying :  "  There  is  no  reasonable  necessity  for  leaving  the  defendant  to 
the  inadequate  remedies  of  his  own  removal  of  the  obstruction  and  a  suit 
for  damages  .  .  .  the  fundamental  principle  of  such  a  natural,  immediate 
and  adequate  remedy  as  can  be  justly  and  safely  allowed  without  legal 
process,  gave  the  defendant  such  partial  relief  as  he  could  reasonably  ob- 
tain by  going  round  the  plaintiff's  obstructions."  In  this  case,  the  way 
obstructed  is  spoken  of  as  a  prescriptive  way,  but  it  appears  to  have  been 
also  one  of  necessity  although  the  court  does  not  put  its  decision  upon 
that  ground;  Kent  v.  Judkins,  53  Me.  160,  also  asserts  the  right  of  the 
way  owner  to  go  out  of  the  beaten  path,  when  obstructed  by  the  land 
owner  and  the  distinction  between  a  way  of  necessity  and  a  way  of 
another  character  is  not  adverted  to,  the  court,  speaking  by  Walton,  J., 
puts  its  decision  rather  on  the  ground  that  the  land  owner  cannot  be  bound 
to  complain  of  the  reasonable  consequence  of  his  own  act.   "  Frustrd  legis 
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auxilium  quaerit  qui  in  legem  committit.  Vainly  does  he  who  offends 
against  the  law  seek  the  help  of  the  law.  The  law  will  not  allow  the 
owner  to  complain  of  a  breach  of  his  close  which  his  own  unlawful  acts 
have  made  necessary."  There  certainly  seems  excellent  reason  in  the 
position  that  where  the  way  has  been  stopped  by  the  land  owner,  the  way 
owner  should  be  permitted  to  go  extra  viam,  and,  it  may  be  said,  there  is 
eren  much  that  is  in  favoi"  of  according  to  him  the  same  permission  during 
the  time  necessary  for  making  repairs,  when  the  stoppage  has  been 
brought  about  through  the  act  of  a  stranger  or  by  a  force  of  nature — while 
to  allow  him  that  privilege  where  the  impassibility  has  come  about  through 
his  neglect  to  repair,  or  to  extend  it  beyond  the  time  necessary  for  making 
repairs,  when  the  impassibility  resulted  from  the  act  of  either  himself  or 
the  land  owner,  would  seem  to  be  a  legal  condonation  of  negligence. 

Way  G-ives  no  Doininion  Over  the  Soil. 

As  a  right  of  way  gives  no  ownership  in  the  soil,  so  it  gives  no  right 
to  take  from  the  soil  any  thing  thereon,  accordingly,  in  Emans  v.  Turn- 
bull  et  ah,  2  Johns.  313,  it  was  held,  that  "the  liberty  of  egress  and 
regress,  and  of  fishing  and  fowling,"  gave  no  right  to  take  sea-weed  from 
the  servient  premises;  in  Phillips  v.  Bowers,  1  Gray,  21,  tort  in  the 
nature  of  trover  was  sustained,  \Vhen  brought  by  the  owner  of  the  'soil 
of  a  street  against  the  owner  of  the  way,  who  took  earth  therefrom  which 
was  not  necessary  for  the  construction  or  repair  of  the  street ;  the  owner 
of  the  way  may,  however,  disturb  the  soil  for  the  purpose  of  paving  or 
repairing  the  way,  if  he  make  do  material  change  in  the  condition  and 
state  of  the  soil,  Brown  v.  Stone,  10  Gray,  61 ;  Meehan  v.  Barry,  97 
Mass.  441 ;  but  he  has  no  right  to  cut  ditches  for  the  improvement  of  the 
way.  Capers  v.  McEee,  1  Stroth.  164. 

The  fact  that  no  title  to  the  land  is  in  the  owner  of  the  way  will,  of 
course,  exclude  all  acts  of  dominion  on  his  part  over  the  soil ;  thus,  he 
cannot  use  the  land  covered  by  the  way  for  a  pasture,  Brill  v.  Brill,  108 
N.  Y.  511 ;  but  it  is  held,  that  the  mere  placing  of  a  gate  or  door  on  the 
dominant  premises  at  the  end  of  the  way,  so  that,  when  opened,  the  gate 
or  door  swings  over  the  locum  of  the  way,  is  not  a  trespass,  O'Linda  v. 
Lothrop,  21  Pick.  292,  and,  in  the  same  case,  in  which  the  proper  use 
of  way  is  carefully  considered,  it  is  said  that  allowing  horses  and  car- 
riages to  occasionally  stand  upon  the  ground  covered  by  the  way,  throw- 
ing earth  upon  it  from  the  cellar  of  a  house  for  the  purpose  of  removal, 
placing  materials  upon  it  to  be  used  in  building  on  the  dominant  premises, 
spreading  earth  upon  it  to  improve  it,  are  not  unreasonable  uses  of  the 
way  or  trespasses  on  the  soil ;  provided  always,  that  no  harm  be  done  to 
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the  owner  of  the  soil,  that  the  way  be  not  improperly  obstructed  and  that 
what  is  placed  thereon  be  removed  within  a  reasonable  time.  And  in  a 
very  recent  case,  Joyce  v.  Conlin,  72  Wise.  607,  the  Supreme  Court  of 
Wisconsin  has  held  that  the  dominant  owner  may  lawfully  stake  out  a 
boundary  of  his  way  through  a  farm,  if  in  so  doing  he  do  no  unnecessary 
damage  to  the  servient  owner's  grain  or  grass. 

Use  by  Tenants  in  Common  of  the  Way. 

Where  the  way  is  for  the  common  benefit  of  several  properties,  each 
dominant  owner  must  so  malie  use  of  his  right  as  not  to  interfere  with 
the  use  by  others.  Bump  v.  Sanner,  37  Md.  fi21,  and  less  than  all  the 
owners  of  way  cannot  make  any  alteration  in  it  to  the  prejudice  of  any 
one  owner,  as  by  changing  the  grade,  although  the  property,  as  to  which 
the  way  is  rendered  less  convenient,  can  be  adapted  to  the  new  grade  and 
the  owners  changing  the  way  are  willing  to  bear  the  expense  of  the  adap- 
tation, Killion  V.  Kelly,  120  Mass.  47  ;  and  it  is  to  be  remembered  that 
the  right  of  each  proprietor  is  to  the  whole  of  the  way  applicable  in  any 
way  to  his  premises ;  where,  therefore,  several  are  entitled  to  the  way, 
each  is  entitled  to  the  use  thereof  for  its  full  width  throughout  the  entire 
distance  over  which  he  has  a  right  to  pass.  Freeman  v.  Sayre,  48  N.  J. 
Law,  37., 

Remedy  for  Illegral  Use. 

An  illegal  or  excessive  use  of  a  way  will  not  justify  the  servient  owner 
in  closing  the  way  ;  he  must  resort  to  his  action  for  damages.  Walker  v. 
Gerhard,  9  Phila.  116,  and  the  mere  fact  that  a  way  owner  claims  that 
the  way  is  usable  for  another  piece  of  property  than  the  properly  domi- 
nant one,  will  not  justify  a  stoppage  of  the  way;  if  it  be  stopped  under 
such  circumstances,  the  dominant  owner  may  destroy  the  obstruction, 
Hayes  v.  Di  Vito,  141  Mass.  233 ;  and  in  general  the  dominant  owner 
may  remove  obstructions  to  the  way,  Joyce  v.  Conlin,  72  Wise.  607. 

Repairs. 

The  owner  of  the  servient  tenement  is  not,  in  the  absence  of  an  express 
contract,  even  if  he  be  the  grantor  of  the  way,  compellable  to  keep  in  re- 
pair the  means  whereby  the  right  of  way  is  enjoyed.  Walker  v.  Pierce, 
38  Vt.  94  ;  he  has  no  right  to  destroy  or  interfere  with  the  means,  but  his 
obligation  in  general  stops  there ;  and  this  is  so  where  the  right  of  way 
has  been  acquired  over  a  road  which  has  been  constructed  by  the  servient 
owner  for  his  own  purposes,  he  is  under  no  obligation  to  keep  it  in  good 
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condition  for  those  who  afterwards  acquire  rights  over  it,  Furyear  v. 
Clements,  53  Ga.  232. 

The  right  and  the  duty  of  repairing  belong  to  the  owner  of  the  way,  Wyn- 
koop  V.  Burger,  12  Johns.  222 ;  McMillen  v.  Gronin,  57  How.  Pr.  53. 

The  servient  owner  is  not  compellable  to  fence  a  way,  and  while  he 
must  prevent  his  cattle  from  doing  any  harm  to  it  or  obstructing  it,  yet 
if  he  leave  it  uafeneed,  the  owner  of  the  way  must  see  that  no  harm  is 
done  to  the  land  of  the  servient  owner  by  the  cattle  or  beasts  of  the  domi- 
nant owner  by  trespass.  Brill  v.  Brill,  108  N.  Y.  111. 

What  Acts  of  Servient  Tenant   are  Actionable  Injuries  to  the 
Dominant  Owner. 

We  now  come  to  the  consideration  of  the  question,  what  acts  on  the  part 
of  the  owner  of  the  servient  tenement  amount  to  such  an  interference  with 
the  rights  of  the  dominant  owner  as  to  constitute  an  actionable  injury  to 
him  ?  In  this  connection  it  must  be  remembered  that  the  servient  tenant 
retains  full  dominion  over  his  land,  except  so  far  as  it  is  necessary  to  re- 
strict that  dominion  in  order  to  permit  the  enjoyment  of  the  easement 
granted  or  acquired  therein,  Maxwell  v.  McAtee,  9  B.  Mon.  20  ;  Bean  v. 
Coleman,  44  N.  H.  539  ;  therefore,  it  is  not  every  action  upon  the  ground 
covered  by  a  way  which  amounts  to  an  invasion  of  the  right  of  the  domi- 
nant owner.  The  servient  owner  may  make  any  use  of  the  land  which 
does  not  interfere  with  the  reasonable  use  of  the  way ;  he  may  even  do 
some  acts  which,  at  first  sight,  would  seem  to  be  adverse ;  thus  gates  and 
bars,  which  the  owner  of  the  way  must  remove  in  order  to  make  use  of 
his  right,  may  be  maintained  or  placed  in  the  way  if  they  do  not  unrea- 
sonably interfere  with  the  use  thereof,  Maxwell  v.  McAtee,  9  B.  Mon. 
20 ;  Bean  v.  Coleman,  44  N.  H.  539 ;  Garland  v.  Furber,  41  N.  H. 
301;  Capers  y.  Wilson,  3  McCord,  170  ;  Amondson  v.  Severson,  37  Iowa, 
602;  Bakeman  v.  Talbot,  31  N.  Y.  366;  Baker  v.  Frick,  45  Md.  337; 
Short  V.  Devine  (S.  J.  C.  of  Mass.),  5  New  Bng.  Rep.  592  ;  and  a  gate  will 
not  necessarily  be  an  infringement  of  the  right  of  way,  even  where  the 
grant  is  of  a  /ree  way ;  in  Cannery  v.  Brooke,  73  Pa.  St.  80,  reversing 
Brooke  v.  Connery,  7  Phila.  193,  the  plaintiff  was  entitled  to  the  "free 
use,  right  and  privilege  of  a  passage  way"  ten  feet  wide;  the  defendant 
hung  a  gate  across  the  passage ;  the  plaintiff  brought  an  action  in  the 
District  Court  to  recover  for  the  obstruction.  At  nisi  prius  a  verdict 
was  directed  for  the  plaintiff,  subject  to  the  reservation  of  the  ques- 
tion whether  the  gate  were  an  obstruction.  The  Court  in  banc  entered 
judgment  on  the  verdict,  Hare,  P.  J.,  saying:  "By  'the  free  use,  right 
and  privilege  of  a  passage  way'  we  can  only  understand  a  way  unim- 
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peded  by  any  means  whatever.  If  the  defendant  can  erect  one  gate,  he 
may  put  up  another  or  close  the  access  to  the  road  by  movable  bars.  It 
has  been  said  that  some  precaution  of  the  kind  was  requisite  to  prevent 
cattle  from  trespassing  on  the  lot  through  which  the  way  passed.  If  the 
gate  was  the  only  means  of  effecting  this  object  it  does  not  follow  that  it 
could  have  been  used.  But  there  are  other  methods  which  might  have 
been  resorted  to ;  as,  for  instance,  a  fence  separating  the  lane  from  the 
field.  That  this  would  be  more  expensive  and  less  convenient  than  a  gate 
is  no  reason  for  detracting  from  the  words  of  the  grant."  The  judgment 
was  reversed  by  the  Supreme  Court,  which  held  that  the  question,  whether 
the  gate  was  in  fact  an  obstruction,  should  have  been  submitted  to  the 
jury,  Williams,  J.,  saying:  "A  gate  may  be  so  placed  as  to  be  a  practi- 
cal and  unreasonable- obstruction  to  the  free  use  of  a  passage  way ;  and  it 
may  be  so  constructed  and  placed  as  not  to  amount  to  any  practical  ob- 
struction to  its  use.  Whether  the  gate  in  this  case  amounted  to  a  wrong- 
ful obstruction  was,  therefore,  a  question  of  fact  for  the  jury.  If  it  was 
not  a  practical  hindrance,  and,  under  the  circumstances,  an  unreasonable 
obstruction  to  the  plaiutiflf's  use  of  the  passage  way,  then  it  was  not  a 
wrongful  or  illegal  obstruction  for  which  an  auction  will  lie."  Where  the 
grant  is  of  the  "free  and  uninterrupted"  right  in  a  defined  passage  way, 
and,  at  the  time  of  the  grant,  certain  bars  and  gates  are  in  existence  and 
are  reasonably  necessary  to  the  convenient  use  of  the  grantor's  remaining 
land,  the  grant  must  be  taken  as  subject  to  the  existing  gates  and  bars. 
Garland  v.  Farber,  47  N.  H.  301 ;  but  where  a  grant  is  of  a  way  "as  now 
laid  out,"  and  at  the  time  of  the  grant  there  are  no  gates,  the  servient 
owner  will  have  no  right,  in  the  absence  of  proof  of  a  contrary  usage,  to 
erect  gates,  Welch  v.  Wilcox,  101  Mass.  162  ;  in  this  case  the  passage  ran 
to  a  public  street ;  and  it  is  manifest  that  the  purpose  of  the  way  and 
character  of  the  servient  land  must  affect  the  question  of  the  right 
to  erect  gates,  thus  in  Amondson  v.  Severson,  37  Iowa,  602,  where  the 
servient  land  was  agricultural,  it  was  held  that,  notwithstanding  the  deed 
granting  th'e  way  stipulated  that  the  dominant  owner  should  erect  and 
maintain  a  gate  at  the  point  where  the  way  adjoined  his  premises,  the 
servient  owner  might  nevertheless  erect  a  gate  at  the  juncture  of  the  way 
with  the  highway,  and  it  was  further  held  that  the  owner  of  the  way  was 
bound  to  close  the  gate  when  he  had  passed  through  in  the  use  of  his 
right,  and  see  Dickinson  v.  Whiting,  141  Mass.  414 ;  Huson  v.  Young, 
4  Lans.  63. 

Of  course,  where  the  contract  granting  the  way  is  inconsistent  with  the 
erection  of  gates  by  the  servient  owner,  or  with  any  other  act  done  or 
proposed  to  be  done  upon  the  servient  tenement,  the  contract  must  govern. 
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Therefore,  a  covenant  or  reservation  that  a  way  of  certain  dimensions  is 
to  be  kept  free  or  open,  although  the  way  may  have  been  granted  for  a  cer- 
tain purpose  which  does  not  require  the  dimensions  specified,  must  control 
and  will  prevent  the  erection  of  gates  or  the  inclosure  of  the  way,  Brownell 
V.  Dyer,  5  Mason,  22T.  Patton  v.  Western  Carolina  Educational  Co. 
(S.  C.  of  North  Carolina),  8  S.  W.  Rep'r,  140.  It  is  to  be  noted  that  the 
existence  of  a  permanent  obstruction  at  the  time  of  the  grant  of  a  defined 
way  will  not  limit  the  grant,  therefore,  the  existence  of  a  wall  or  a  fence, 
when  the  deed  grants  a  defined  way  will  not  justify  their  retention  or 
replacement,  or  restrict  the  way,  Miller  v.  Washburn,  11*1  Mass.  371; 
Fisher  v.  Smith,  9  Gray,  441. 

Servient  Owner  may  Build  Over  Way. 

The  owner  of  the  land  over  which  a  way  exists  may  lawfully  cover  or 
build  over  the  way,  provided  he  leave  sufficient  space  in  width  and 
height,  and  allow  to  it  enough  light  for  the  purpose  for  which  it  was 
granted,  Sutton  v.  Groll,  42  N.  J.  Eq.  213.  This  matter  was  very  fully 
considered  in  Atkins  v.  Bordman,  2  Mete.  457,  and  the  doctrine  announced 
results  from  the  fact  that  the  ownership  of  the  servient  land  is  not  destroyed 
by  the  existence  of  the  easement.  In  delivering  the  opinion  of  the  court, 
Shaw,  C.  J.,  said:  "Cujus  est  solum,  ejus  est  usque  ad  ccelum.  If  any 
other  person  has  an  easement  in  it,  the  owner  has  still  all  the  beneficial 
use  which  he  can  have  consistently  with  the  other's  enjoyment  of  that 
easement.  If  the  easement  is  a  right  of  way,  this  consists  in  a  right  to 
use  the  surface  of  the  soil,  for  the  purpose  of  passing  and  repassing,  and 
the  incidental  right  of  properly  filling  the  surface  for  that  use  ;  .  .  .  . 
all  which  the  person  having  the  easement  can  lawfully  claim  is  the  use  of 
the  surface,  for  passing  and  repassing,  with  a  right  to  enter  upon  and  pre- 
pare it  for  that  use  by  levelling,  gravelling,  ploughing  or  paving,  accord- 
ing to  the  nature  of  the  way  granted  or  reserved  ;  that  is,  for  a  footway, 
a  horseway,  or  a  way  for  all  teams  and  carriages."  In  Burnham  v. 
Nevins,  144  Mass.  88,  the  erection  of  bay  windows  which,  at  some  dis- 
tance from  the  ground,  narrowed  a  passage  way,  and  hence  interfered  with 
light  and  air,  but  did  not  interfere  with  the  actual  passage  through  the 
way,  was  held  not  an  actionable  injury,  although  the  way  was  reserved 
as  a  five  feet  passage  way.  And  see  Atkins  v.  Bordman.  20  Pick.  291, 
and  Stevenson  v.  Stewart,  7  Phila.  293. 

Obstructions. 

The  mere  erection  in  an  alley  of  a  platform  for  business  purposes,  which 
does  not  cause  any  unusual  inconvenience  to  the  other  persons  entitled  to 
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use  the  alley,  is  said  to  be  not  necessarily  an  actionable  obstruction.  This 
was  said  by  Marston,  C.  J.,  in  Bagley  v.  The  People,  43  Mich.  355,  and 
may  be  regarded  as  dictum  tantum,  as  the  question  was  not  directly  in- 
volved in  the  case  before  the  court,  which  required  merely  a  decision  that 
such  an  erection  in  an  alley  was  not  an  indictable  nuisance,  the  alley  being 
a  private  way. 

Where  a  way  is  for  a  certain  purpose,  for  which  the  actual  use  of  the 
way  can  be  only  occasional,  the  servient  owner  is  entitled  to  notice  of  the 
intention  to  make  use  of  the  way  before  being  liable  for  obstructing  it, 
as  where  the  way  is  for  the  purpose  of  repairing  a  dam,  Mansfield  v. 
Shepard,  134  Mass.  520. 

Injury  to  Way,  an  Injury  to  all  Persons  Entitled. 

Where  a  way  is  owned  in  common,  an  injury  to  or  interference  with  any 
part  of  it  is  an  injury  to  all  who  are  entitled  to  use  it,  and  any  one  of  the 
dominant  tenants  may  bring  an  action  for  the  disturbance,  McEee  v. 
Perchment,  69  Pa.  St.  842. 

Way  ■will  Pass  as  an  Appurtenance. 

A  way  of  necessity,  or  a  way  which  has  in  any  manner  become  an- 
nexed to  premises  as  an  easement  and  right,  will  pass  by  the  description 
"  appurtenance,"  on  a  conveyance  of  the  premises,  Voorhees  v.  Burchard, 
55  N.  Y.  98 ;  Brown  v.  Berry,  6  Caldw.  98 ;  Barker  v.  Clark,  4  N.  H. 
E80;  Lanier  v.  Booth,  50  Miss.  410;  Barnes  v.  Lloyd,  112  Mass.  224; 
Peck  V.  Loyd,  38  Conn.  566 ;  Moore  v.  Crose,  43  Ind.  30 ;  Edbinson  v. 
Thrailkill,  110  Ind.  117;  and  this,  although  it  has  arisen  by  a  parol 
dedication,  Rhea  v.  Forsyth,  37  Pa.  St.  503 ;  but  the  use  of  the  words, 
"privileges  and  appurtenances,"  will  not  create  an  easement  where  no 
actual  legal  way  exists,  but  only  a  modus  of  permissive  user,  Oayetty  v. 
Bethune,  14  Mass.  49;  or  a  modus  of  user  while  both  servient  and  domi- 
nant tenements  are  in  a  common  ownership,  Oliver  v.  Hook,  47  Md.  301 ; 
or  a  licensed  use,  Ward  v.  Farwell,  6  Col.  66. 

It  has  been  held  that  a  way.  de  facto,  more  properly  a  user  which  has 
as  yet  not  ripened  into  a  legal  way,  will  pass  under  the  description 
"privileges  and  appurtenances;"  as  where  there  was  a  plain  cartway 
visible,  Leonard  v.  Leonard,  7  Allen,  277. 

A  way  which  has  been  given  by  devise  or  deed  will  pass  with  the  land, 
or  as  a  charge  upon  the  servient  land  without  any  mention  of  appurte- 
nances in  the  deed  or  devise  conveying  the  dominant  or  servient  land, 
Lide  V.  Hadley,  36  Ala.  627;  Bangs  v.  Parker,  71  Me.  458;  Patterson 
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V.  Harlan,  23  W.  N.  C.  230 ;  and  so  where  the  way  has  become  fixed  by 
prescription,  Leonard  v.  Leonard,  2  Allen,  543.     ' 

But  the  mere  fact  that  a  way  has  been  reserved,  it  being  one  of  conve- 
nience and  not  of  necessity,  to  the  grantor  and  his  heirs,  will  not  render  it 
such  an  appurtenance  that  it  will  pass  on  a  subsequent  conveyance  of  the 
grantor's  land ;  thus  in  Smith  v.  Eighee,  12  Yt.  113,  Elnathan  Higbee 
conveyed  to  Lewis  Higbee  certain  land  with  a  reservation  as  follows : 
"  Except  I  reserve  unto  myself,  my  heirs  and  assigns  the  right  of  a  road 
across  said  land  to  my  quarry  of  stone."    The  land  conveyed  was  between 
the  grantor's  farm  and  other  land.     He  subsequently  conveyed  the  land 
retained  by  him,  other  than  the  farm,  to  Isaac  Higbee.     No  mention  was 
made  of  the  way,  but  "all  the  right,  title,  interest,  estate,  property,  and 
demand"  of  the  grantor  was  conveyed.     The  court  held  that  the  way  did 
not  pass  to  Isaac.     Redpield,  J.,  in  delivering  the  opinion  of  the  court, 
said:  "When  Elnathan  Higbee  conveyed  the  'strip'  of  land  to  Lewis 
Higbee,  it  was  convenient  that  he  should  reserve  a  right  of  way  across  it 
to  his  other  lands,  which  were  thus  cut  off  from  his  farm.     But  when  he 
conveyed  these  other  lands  to  Isaac  Higbee,  and  not  the  principal  farm, 
there  was  no  necessity  of  granting  to  him  this  reserved  right  of  way.     It 
is  true  he  did  convey  '  all  the  right,  title,  interest,  and  property  or  de- 
mand' he  had  in  or  to  the  land  described,  but  he  expressly  excepted  what 
he  had  before  that  time  conveyed  to  Lewis  Higbee.     This  right  of  way 
existed  not  in  the  land  conveyed,  but  in  that  excepted  from  the  convey- 
ance, and  was  in  no  sense  necessary  or  convenient  to  the  enjoyment  of 
the  land  conveyed  to  Isaac  Higbee.     It  was  not  a  thing  appurtenant  to 
the  land  conveyed,  but  existing  by  way  of  reservation  in  another  piece  of 
land.     It  is  vain,  then,  to  pretend  that  it  passed  by  the  deed." 

While  the  rule  is  that  a  way,  not  of  necessity  or  apparent  and  of  the 
grant  which  there  is  no  record,  cannot  be  maintained  as  against  a  bona  fide 
purchaser  of  the  servient  tenement  without  notice,  yet  notice  may  be  given 
by  the  condition  of  the  land,  as  in  McCann  v.  Day,  57  111.  101,  where  the 
fact  that  a  passage  across  the  servient  tenement  was  fenced  on  both  sides, 
was  held  to  give  notice  to  a  purchaser  of  the  existence  of  a  right  of  way, 
and  see  Gannon  v,  Boyd,  73  Pa.  St.  179.  And  there  are  many  authorities 
which  hold  that  where  a  road  or  path  is  well  worn,  or  expensively  con- 
structed, its  appearance  may  be  held  to  give  notice  of  the  burden  to  the 
purchaser,  the  fact  of  the  sufBciency  of  the  notice  being  for  the  jury  in 
each  case. 

But  where  a  way  is  taken  as  an  apparent  easement,  the  claimant  of  the 
way  is  chargeable  with  notice  of  the  history  of  the  way,  and  takes  subject 
to  all  the  conditions  attached  to  its  use,  O'Brien's  Appeal,  11  W.  N.  C. 
229. 
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Exchange  of  Ways. 

One  way  over  the  servient  premises  may  by  the  agreement  of  the 
parties,  express  or  implied,  be  exchanged  for  another  over  the  same,  or 
perhaps  to  speals  more  correctly  one  mode  of  enjoyment  of  the  right  of 
way  may  be  substituted  for  another,  Lawton  v.Tison,  12  Rich.  88  ;  Butt 
V.  Napier,  14  Bush,  39 ;  and  the  substitution  may  be  made  without 
writing,  and  may  be  inferred  from  the  words  and  conduct  of  the  parties, 
jRumill  V.  Bobbins,  11  Me.  193. 

In  Smith  v.  Barnes,  1 01  Mass.  275,  where  it  appeared  that  the  defendants 
owned  a  right  of  way  across  the  plaintiff's  premises,  that  the  plaintiff  shut 
up  the  way  against  the  will  of  the  defendants  and,  afterwards,  notified  them 
that  they  should  pass  over  his  land  by  a  different  way,  which  new  way  the 
defendants  used  for  several  years,  and  that  the  plaintiff  had  sued  his  grantor 
for  breach  of  warranty  against  incumbrances  and  had  recovered,  it  was 
held  that  there  was  shown  a  grant  of  the  new  way  in  consideration  of  the 
surrender  of  the  old,  notwithstanding  the  fact  that  the  plaintiff,  when  he 
acquired  his  land,  had  no  suspicion  that  there  existed  a  way  across  it  and 
never  in  terms  acknowledged  such  a  right.  But  a  right  which  has  been 
lost  cannot  be  recovered  under  the  form  of  a  substitution,  therefore,  when 
the  right  to  the  first  road  has  been  lost,  or  the  road  itself  has  been  de- 
stroyed before  the  construction  of  the  second,  there  can  be  no  substitution, 
there  must  be  a  new  grant  with  the  proper  formalities,  Lawton  v.  Tison, 
12  Rich.  88. 

When  Change  of  Possession  of  Servient  Tenement  will  not  Aflfect 
Right  of  Way. 

As  the  right  of  way  does  not  depend  upon  the  ownership  of  the  servient 
premises,  it  follows  that  a  recovery  of  them  in  an  ejectment  by  a  stranger 
will  not  affect  the  right  of  way,  Gordon  v.  Sizer,  39  Miss.  805  ;  this,  it  is 
thought,  must  be  taken  with  the  qualification  that  the  title  upon  which 
recovery  is  had  is  such  as  will  not  avoid  the  grant  of  the  creator  of  the 
way. 

Extinguishment. 

The  vesting  of  the  title  to  both  dominant  and  servient  tenements  in  the 
same  person  will  extinguish  a  way,  Atwater  v.  Bodfish,  1 1  Gray,  150 ;  but  the 
title  so  vesting  must  be  a  fee,  if  it  be  merely  a  life  or  other  less  estate,  the  way 
will  not  be  extinguished,  Pearce  v.  McClenaghan,  5  Rich.  178.  Whether 
a  way  so  extinguished  will  revive  on  the  severance  of  the  tenements  is  a 
mooted  question,  it  certainly  will  not  where  it  is  not  of  necessity,  or,  as 
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sometimes  put,  necessary  for  the  convenient  enjoyment  of  the  property  for 
which  it  is  claimed,  and  apparent  as  to  its  use,  Plimpton  v.  Converse,  42 
Vt.  712  ;  Brown  v.  Berry,  6  Cold.  98 ;  but  where  it  is  so  necessary  and 
apparent,  it  is  held  it  may  revive,  Brown  v.  Berry;  but  on  the  other 
hand  it  is  held  that  there  can  be  no  revivor,  because  the  way  is  not  a 
visible  or  continuous  easement,  and  that  the  way  of  necessity  arising  on 
a  severance  must  be  regarded  as  newly  created  by  implied  grant  or  reser- 
vation, Grant  v.  Chase,  IT  Mass.  443.' 

The  dominant  owner  may  lose  his  right  of  way  by  licensing  the  erec- 
tion of  buildings,  or  other  permanent  obstructions,  which  destroy  the  use 
of  the  way,  Vogler  v.  Geiss,  51  Md.  40T,  and  he  may  lose  his  right,  by 
estoppel,  when  he  stands  by  and  permits  the  erection  of  such  buildings 
without  remonstrance,  Arnold  v.  Cornman,  50  Pa.  St.  361 ;  but  where  he 
licenses  an  erection  across  his  way,  which  by  itself  would  destroy  it,  and  at 
the  same  time  requires  as  a  condition  of  the  license  that  another  passage  be 
allowed  him  so  as  to  permit  a  continuance  of  his  use  of  the  way,  as  when 
he  allows  a  barn  to  be  erected  across  the  way  and  obtains  from  the  licensee 
a  right  to  pass  around  the  house  a  short  distance  from  the  original  line  of 
the  way,  there  is  no  abandonment  or  extinction  of  the  way,  Feck  v.  Loyd, 
38  Conn.  566. 

A  way  which  does  not  exist  by  express  grant  or  reservation  may  be 
lost  by  non-user,  with  intention  to  surrender  the  way,  or  to  suffer  the  right 
to  die  out,  and  the  approved  rule  is  that  non-user,  for  a  time  equivalent  to 
that  required  to  gain  a  right  of  way,  amounts  presumptively  to  an  abandon- 
ment, but  the  non-user  may  be  so  explained  as  to  prevent  the  conclusion  of 
abandonment  being  drawn,  Pratt  v.  Sweetser,  68  Me.  844,  accordingly,  where 
the  non-user  is  because  the  owner  has  a  more  convenient  way,  and  he  has 
no  intention  of  abandoning  the  way  which  he  does  not  nse,  there  will  be 
no  abandonment,  Hayford  v.  Spokesfield,  100  Mass.  491;  Jamaica  Pond 
Aqueduct  Co.  v.  Chandler,  121  Id.  3,  in  the  former  of  these  cases  it  was 
held  that  non-user  under  such  circumstances,  although  accompanied  by  the 
maintenance  of  a  fence  across  the  way  for  seven  years,  would  not  show  an 
abandonment. 

Under  the  code  in  Louisiana  a  right  of  way  is  lost  by  non-user  for 
ten  years,  Thompson  v.  Meyers,  34  La.  Ann.  615. 

Where  the  way  exists  by  grant  or  reservation,  it  is  held  that  mere  non- 
user,  unaccompanied  by  any  adverse  possession  even  if  continued  for  a 
very  long  time,  will  not  work  a  forfeiture  of  the  easement,  Hall  v. 
McGaughey,  51  Pa.  St.  43;  White  v.  Crawford,  10  Mass.  183;  Hayford 
V.  Spokesfield,  100  Mass.  i:^i  ;' Biehle  v.  Heulings,  38  N.  J.  Eq.  20; 
Longendyck  v.  Anderson,  59  How.  Pr.  1 ;  Pope  v.  O^Hara,  48  N.  Y. 
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446  ;  Kuecken  v.  VoUz,  110  111.  264;  and  in  White  y.  Crawford  it  was 
held  that  a  way  by  prescription  could  not  be  lost  by  mere  non-user,  or 
tortuous  interruption,  where  there  was  evidence  of  use  beyond  the  time 
of  memory  previous  to  the  interruption  or  neglect. 

Adverse  possession  of  the  land,  covered  by  a  way,  so  maintained  as  to  pre- 
vent the  exercise  of  the  right,  will  bar  the  right  itself,  after  the  lapse  of 
the  time  of  the  statute  of  limitation  and  subject  to  the  exceptions  to  the 
operation  of  the  statute,  on  the  principle  that  what  would  bar  the  right 
to  land  itself  will  have  the  same  effect  upon  an  appurtenance  thereto, 
Yeakle  v.  Nace,  2  Whart.  123. 

In  South  Carolina,  adverse  possession  of  the  ground  covered  by  a  way 
has  been  held  to  extinguish  a  way,  in  a  time  less  than  that  required  in 
which  to  gain  the  easement,  and  a  distinction  has  been  taken  between  a 
loss  of  a  way  by  this  method  and  by  non-user,  Bowen  v.  Team,  6  Rich. 
298.  The  distinction  does  not  seem  a  logical  one.  The  only  right  the  dom- 
inant owner  has  is  to  go  upon  the  servient  land  to  make  use  of  his  way,  it 
is  the  use  which  shows  his  claim  and  his  right,  and  the  mere  fact  that, 
while  he  is  not  making  use  of  the  way,  the  servient  owner  incloses  it  and 
shuts  him  out  would  not  seem  to  be  a  reason  for  shortening  the  period 
within  which  he  must  assert  his  right. 

What  will  constitute  adverse  possession  as  against  a  way  must,  of  course, 
be  determined  by  a  consideration  of  the  nature  of  the  right  of  way  and 
upon  this  subject  the  cases  cited  under  the  head  of  interruption  totheacquire- 
ment  of  a  way  by  prescription,  p.  210,  may  be  consulted ;  we  may  note  besides 
that  a  board  fence  with  a  gate  in  it,  erected  across  an  alley,  has  been  held 
not  such  an  obstruction  as  would  give  rise  to  the  presumption  of  a  release  ; 
Vogler  v.  Geisa,  51  Md.  407 ;  and  much  less  will  the  maintenance  of  a 
gate,  which  can  be  opened  and  shut  at  pleasure,  across  a  way,  although 
long  continued,  work  an  extinguishment,  although  it  .in  course  of  time 
might  modify  the  right  of  way.  State  v.  Pettis,  t  Rich.  390 ;  Einks  v. 
Einks,  46  Me.  423,  and  in  Van  Blarcom  r.  Frike,  29  N.  J.  L.  517,  it  was 
'  held  that  where  sliding  bars  instead  of  swinging  gates,  which  were  author- 
ized by  statute,  were  erected  across  a  private  way  and  maintained  for  forty 
years,  there  was  no  presumption  that  the  right  to  use  the  road  had  ceased, 
the  court,  speaking  by  Kennedy,  J.,  saying,  "  Our  statute  does  not  contem- 
plate that  private  roads  and  by-roads  shall  be  open  roads.  It  gives  the 
owner  of  the  land  the  right  to  hang  swinging  gates  thereon  inclosing  the 
land.  If  bars  are  an  obstruction  so  are  gates.  If  bars  are  a  fence  and  fence 
in  the  road  so  do  gates.  While  the  statute  says  gates  may  be  put  up,  it 
does  not  say  that  bars  shall  not  be  used  for  the  same  purpose  of  gates,  for 
the  passage  of  the  traveller  and  the  protection  of  the  crops." 
16 
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A  way  is  extinguished  by  the  location  of  a  street  or  highway  which  in- 
terferes with  it,  Mussey  v.  Proprietors  of  Union  Wharf,  41  Me.  34 ; 
[and  where  there  is  such  extinction  and  the  owner  suffer  damage  thereby, 
there  must  be  compensation  made,  even  though  the  way  destroyed  is  of 
necessity  only,  Abbott  v.  Stewartstown,  47  N.  H.  228],  and  so  where  by 
public  authority  that  in  respect  to  which  the  way  was  enjoyed  or  grapted 
is  destroyed,  as  where  a  way  extended  to  certain  houses  and  the  public 
constructed  a  highway  over  the  site  of  the  houses,  Hancock  v.  Wentworth, 
5  Mete.  446  ;  but  it  is  not  extinguished  by  the  mere  building  of  a  sidewalk, 
Keucken  v.  Volts,  110  111.  264. 

A  way  of  necessity  is  extinguished  when  the  necessity  which  gave  rise 
to  its  existence  ceases,  as  where  the  owner  of  the  dominant  tenement  pur- 
chases adjoining  land  through  which  has  been  access  to  the  highway, 
Collins  V.  Prentice;  15  Conn.  39 ;  Pierce  v.  Selleck,  18  Id.  321 ;  Seeley  v. 
Bishop,  19  Id.  128 ;  Smith  v.  Tarbox,  82  Conn.  585  ;  Viall  v.  Carpenter, 
14  Gray,  126  ;  N.  Y.  Life  Ins.  &  Trust  Co.  v.  Milnor,  1  Barb.  Ch.  353  ;- 
Baher  v.  Crosby,  9  Gray,  421;  Abbott  v.  Stewartstown,  47  N.  H.  228; 
Bowell  V.  Doggett,  143  Mass.  483 ;  but  the  mere  permission  to  pass  over 
land  in  another  direction  than  that  in  which  a  way  has.  become  established 
will  not  work  a  destruction  of  the  way,  for  permission  may  be  revoked, 
Lide  V.  Hadley,  36  Ala.  627 ;  and  the  way  of  necessity  is  not  extin- 
guished where  the  owner  of  the  land  to  which  it  is  appurtenant  acquires 
for  other  land  from  which  the  land  locked  tract  may  be  reached  a  way,  for 
he  would  have  no  right  to  use  that  way  except  for  the  land  to  which  it  is 
appurtenant,  Kripp  v,  Curtis,  71  Cal.  62.  This  method  of  extinction  by 
cesser  of  necessity  is  confined  to  ways  of  necessity,  for  when  a  way  has 
become  an  appurtenance,  the  dominant  owner,  on  purchasing  other  land 
over  which  there  can  be  access  from  the  dominant  premises  to  the  high- 
way, or  to  any  other  point  to  which  his  Way  led,  is  not  obliged  to 
relieve  the  servient  premises  by  using  for  such  access  his  newly  acquired 
land,  Zell  r.Universalist  Society,  119  Pa.  St.  390, 
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Supreme  Court  of  New  York,  May,  18S8. 
[Reported  19  Wendell,  309.] 

The  doctrine  of  presumption  of  right  by  grant  or  otherwise  as  applied  to  the 
•windows  of  one  person  overlooking  the  land  of  another,  so  that  by  an  unin- 
terrupted enjoyment  for  twenty  years  the  owner  acquires  a  right  of  action 
against  his  neighbor  for  stopping  the  lights  by  the  erection  of  a  building 
upon  his  own  land,  forms  no  part  of  our  law  ;  such  a  rule  is  not  adapted 
to  the  circumstances  or  existing  state  of  things  in  this  country. 

The  question  of  presumption  of  right  by  grant  or  otherwise,  although  there  has 
been  an  uninterrupted  enjoyment  of  an  incorporeal  hereditament  for  more 
than  twenty  years,  must  be  submitted  to  the  jury  ;  a  judge  is  not  justified 
in  telling  that  they  must,  but  should  instruct  them  that  they  may  presume  a 
grant,  except  in  a  plain  case  where  there  is  no  evidence  to  repel  the  pre- 
sumption arising  from  twenty  years'  uninterrupted  adverse  user. 

To  authorize  the  presumption  of  a  grant,  the  enjoyment  of  the  easement  must 
not  only  be  uninterrupted  for  the  period,  of  twenty  years,  but  it  must  be 
adverse,  not  by  leave  or  favor,  but  under  a  claim  or  assertion  of  right ;  and 
it  must  be  with  the  knowledge  and  acquiescence  of  the  owner. 

Whether  when  it  is  affirmatively  proved  that  in  fact  there  never  was  a  grant,  a 
jury  would  be  warranted  in  a  proper  case  to  presume  a  grant,  quere. 

The  doctrine  that  there  may  be  cases  relating  to  the  use  of  water,  which  form 
exceptions  to  the  rule  that  the  enjoyment  must  be  adverse  to  authorize 
the  presumption  of  a  grant,  questioned. 

This  was  an  action  on  the  case  for  stopping  lights  in  a  dwelling  house, 
tried  at  the  Oneida  circuit  in  April,  1836,  before  the  Hon.  Hiram 
Denio,  then  one  of  the  circuit  judges. 

In  1808  the  defendant  being  the  owner  of  two  village  lots  situate  in 
the  village  of  Clinton,  adjoining  each  other,  sold  one  of  them  to  Joseph 
Stebbins,  who  in  the  same  year  erected  a  dwelling  house  thereon  on  the 
line  adjoining  the  other  lot  with  windows  in  it  overlooking  the  other 
lot.  The  defendant  also  in  the  same  year  built  an  addition  to  a  house 
which  stood  on  the  lot  which  he  retained,  leaving  a  space  of  about  six- 
teen fed  between  the  house  erected  by  Stebbins  and  the  addition  put  up 
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by  himself.  This  space  was  subsequently  occupied  by  the  defendant 
as  an  alley  leading  to  buildings  situate  on  the  rear  of  his  lot,  and  was 
so  used  by  him  until  the  year  1832,  when  (twenty-four  years  after  the 
erection  of  the  house  by  Stebbins),  he  erected  a  store  on  the  alley,  filling 
up  the  whole  space  between  the  two  houses,  and  consequently  stopping  the 
lights  in  the  house  erected  by  Stebbins.  At  the  time  of  the  erection  of 
the  store,  the  plaintiffs  were  the  owners  of  the  lot  originally  conveyed 
to  Stebbins,  by  title  derived  from  him,  and  were  in  the  actual  posses- 
sion thereof,  and  brought  this  action  for  the  stopping  of  the  lights. 
Stebbins  (the  original  purchaser  from  the  defendant)  was  a  witness  for 
the  plaintiffs,  and  on  his  cross-examination,  testified  that  he  never  had 
any  written  agreement,  deed  or  writing  granting  permission  to  have  his 
windows  overlook  the  defendant's  lot,  and  that  nothing  was  ever  said 
upon  the  subject.  The  village  of  Clivimi  is  built  upon  a  square  called 
Clinton  Green,  the  sides  of  the  square  being  laid  out  into  village  lots, 
and -contained  at  the  time  of  the  trial  about  1000  inhabitants.  On  mo- 
tion for  a  nonsuit,  the  defendant's  counsel  insisted  that  there  was  no 
evidence  of  a  vser  authorizing  the  presumption  of  a  grant  as  to  the 
windows  J  that  the  user  in  this  case  was  merely  permissive,  which  ex- 
plained and  rebutted  all  presumption  of  a  grant.  That  if  the  user,  in 
the  absence  of  other  evidence,  authorized  the  presumption  of  a  grant, 
still  that  here  the  presumption  was  rebutted  by  the  proof,  that  in  fact 
there  never  had  been  a  grant.  The  circuit  judge  expressed  a  doubt 
whether  the  modern  English  doctrine  in  regard  to  stopping  lights,  was 
applicable  to  the  growing  villages  of  this  country,  but  said  he  would 
rule  in  favor  of  the  plaintiffs,  and  leave  the  question  to  the  determina- 
tion of  this  court.  He  also  decided  that  the  fact,  whether  there  was  or 
was  not  a  grant  in  writing  as  to  the  windows,  was  not  for  the  jury  to 
determine ;  that  the  law  presumed  it  from  the  user,  and  it  could  not  be 
rebutted  by  proving  that  none  had  in  truth  been  executed.  After  the 
evidence  was  closed,  the  judge  declined  leaving  to  the  jury  the  question 
of  presumption  of  right,  and  instructed  them  that  the  plaintiffs  were 
entitled  to  their  verdict.  The  jury  accordingly  found  a  verdict  for  the 
plaintiffs,  with  $225  damages.  The  defendant  having  excepted  to  the 
decisions  of  the  judge,  now  moved  for  a  new  trial. 

W.  C.  Noyes,  for  the  defendant,  insisted  that  the  plaintiffs  ought  to 
have  been  nonsuited ;  that  although  in  England,  it  had  been  holden  in 
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the  later  cases,  that  an  action  lies  for  stopping  or  obstructing  lights 
founded  on  a  user  of  twenty  years,  such  formerly  was  not  the  law  there, 
and  the  new  rule  has  never  been  adopted  here.  In  Bury  v.  Pope,  Cro. 
Eliz.  118,  it  is  said  :  "  It  was  argued  by  all  the  justices,  that  if  two  men 
be  owners  of  two  parcels  of  land  adjoining,  and  one  of  tlwrn  doth  build 
a  house  upon  his  land,  and  makes  windows  and  lights  looking  into  the 
other's  lands,  and  this  house  and  the  lights  have  continued  for  the  space 
of  30  or  40  years,  yet  the  other  may  upon  his  own  land  and  soil  lawfully 
erect  a  house  or  other  thing  against  the  said  lights  and  windows,  and 
the  other  can  have  no  action,  for  it  was  his  folly  to  build  his  house  so 
near  to  the  other's  land;"  and  it  was  adjudged  accordingly.  The  same 
doctrine  is  holdcn  in  1  Shower,  7.  Presumptions  of  grants  in  support 
of  long  and  uninterrupted  enjoyment  of  easements  had  prevailed  for 
centuries  in  England,  but  an  action  on  the  case  for  stopping  and  ob- 
structing lights  was  never  sustained  until  1761,  when  Wilmot,  J.,  at 
the  Assizes,  for  the  first  time,  ruled  that  such  action  lay,  and  he  after- 
wards held  the  same  doctrine  at  the  G.  B.  Sittings  in  9  Geo.  III.  (1769), 
as  stated  by  Serj.  WUliams,  in  2  Saund.  175,  a;  but  it  does  not  appear 
to  have  been  adopted  in  the  K.  B.  until  26  Greo.  III.  (1786),  when  on 
a  motion  for  a  new  trial  as  said  by  Buller,  J.,  it  had  been  held  that 
twenty  yeari  quiet  and  uninterrupted  possession  of  ancient  lights  was  a 
sufficient  ground  from  which  a  jury  might  presume  a  grant,  3  T.  R. 
159,  n.  e.  In  1809  however,  in  the  case  of  Daniels  v.  North,  11  East, 
371,  the  doctrine  appears  to  have  been  conceded  by  all  the  judges,  and 
the  later  decisions  are  all  in  conformity  to  it.  The  counsel  however 
contended  that  those  decisions  were  not  obligatory  upon  our  courts,  be- 
cause they  were  a  departure  from  the  common  law  as  it  existed  in  1776 
when  adopted  here,  and  were  not  supported  by  the  principle  of  the  law 
upon  which  was  based  the  doctrine  of  presumption  of  grants.  In  the 
case  of  ways,  commons,  fisheries,  the  flomng  of  lands  and  the  like,  a  grant 
is  presumed  after  a  continued  and  uninterrupted  enjoyment  of  twenty 
years,  upon  the  ground  that  the  right  exercised  is  in  hostility  to  the 
title,  and  in  derogation  of  the  rights  of  the  original  owner — an  actual 
ouster  of  him ;  for  to  lay  the  foundation  for  the  presumption  of  a  grant, 
the  enjoyment  must  be  adverse,  under  a  daim  of  title,  and  with  the 
knowledge  and  acquiescence  of  the  opposite  party :  in  such  cases  a  grant 
is  presumed  for  the  purpose  of  quieting  the  possession  thus  adversely 
held  and  used.     All  which  is  totally  inapplicable  in  reference  to  win- 
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dows  or  lights  overlooking  the  land  of  another.  The  enjoyment  in 
such  cases  is  no  encroachment  upon  the  rights  of  another ;  no  occupa- 
tion of  that  which  before  belonged  to  another ;  no  adverse  possession 
under  a  claim  of  title;  it  is  the  exercise  of  a  lawful  right  for  which  no 
action  lies ;  and  it  would  be  strange  indeed  that  the  mere  continuance 
of  such  enjoyment,  lawful  in  itself  interfering  with  no  one,  exercising 
no  dominion  over  the  property  of  another,  and  asserting  no  title  in  op- 
position to  the  title  of  such  other,  should  by  the  lapse  of  time  on  the 
one  hand  ripen  into  a  right,  and  on  the  other  deprive  a  party  of  his 
own ;  and  yet  it  is  part  of  the  modern  doctrine  upon  this  subject  that 
such  will  be  the  effect,  unless  the  owner  of  the  adjoining  land  does 
within  twenty  years  build  opposite  to  the  windows  which  thus  overlook 
his  property.  The  counsel  farther  insisted,  that  if  in  this  case,  it  could 
be  deemed  that  there  was  such  an  user  as,  unexplained,  would  have 
warranted  the  presumption  of  a  grant,  that  the  evidence  was  conclusive 
to  rebut  the  presumption;  and  that  the  judge  erred  in  refusing  to  sub- 
mit the  question  to  the  jury. 

C.  P.  KirMand  and  J.  A,  Spencer,  for  the  plaintiffs. 

Sy  the  Court,  Beonson,  J.  The  modern  doctrine  of  presuming  a 
right,  by  grant  or  otherwise,  to  easeinents  and  incorporeal  heredita- 
ments after  twenty  years  of  uninterrupted  adverse  enjoyment,  exerts  a 
much  wider  influence  in  quieting  possession,  than  the  old  doctrine  of 
title  by  prescription,  which  depended  on  immemorial  usage.  The 
period  of  20  years  has  been  adopted  by  the  courts  in  analogy  to  the 
statute  limiting  an  entry  into  lands ;  but  as  the  statute  does  not  apply 
to  incorporeal  rights,  the  adverse  user  is  not  regarded  as  a  legal  bar, 
but  only  as  a  ground  for  presuming  a  right,  either  by  grant  or  in  some 
other  form.  The  case  of  Hohrofi  v.  Hed,  1  Bos.  &  Pull.  400,  appa- 
rently proceeds  on  the  ground  of  a  legal  bar ;  but  the  report  is  inaccu- 
rate, as  will  be  seen  by  the  explanation  of  Le  Blanc,  J.,  in  Campbell 
v.  WUsm,  3  East,  298. 

To  authorize  the  presumption,  the  enjoyment  of  the  easement  must? 
not  only  be  uninterrupted  for  the  period  of  20  years,  but  it  must  be  ' 
adverse,  not  by  leave  or  favor,  but  under  a  claim  or  assertion  of  right ; 
and  it  must  be  with  the  knowledge  and  acquiescence  of  the  owner. 
Campbell  v.    Wilson,  3  East,  294.      Daniel  v.  North,  11  East,  372. 
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Barker  v.  Richardson,  4  B.  &  Aid.  579.  HiU  v.  Crosby,  2  Pick.  466. 
Sargent  v.  Ballard,  9  Pick.  251.  Bolivar  Comp.  v.  Neponset  Comp., 
16  Pick.  241.  Chalker  v.  DioUnscm,  1  Conn.  R.  382.  See  also  Doe  v. 
Butler,  3  Wendell,  149.  It  is  said  that  there  may  be  cases  relating  to 
the  use  of  water,  which  form  exceptions  to  the  rule  that  the  enjoyment 
must  be  adverse  to  authorize  the  presumption  of  a  grant.  See  Beaky 
V.  Shaw,  6  East,  208.  Ingraham  v.  Hutchinson,  2  Conn.  R.  584.  To 
this  doctrine  I  cannot  subscribe.  Without  reviewing  the  cases  in  rela- 
tion to  the  rights  of  different  riparian  proprietors  on  the  same  stream, 
I  think  it  sufficient  at  this  time  to  say,  that  in  whatever  manner  the 
water  may  be  appropriated  or  enjoyed,  it  must  of  necessity  be  either 
righful  or  wrongful.  The  use  of  the  stream  must  be  such  as  is  au- 
thorized by  the  title  of  the  occupant  to  the  soil  over  which  the  water 
flows,  or  it  must  be  a  usurpation  on  the  rights  of  another.  If  the  en- 
joyment is  rightful,  there  can  be  no  occasion  for  presuming  a  grant. 
The  title  of  the  occupant  is  as  perfect  at  the  outset,  as  it  can  be  after  the 
lapse  of  a  century.  If  the  user  be  wrongful,  a  usurpation  to  any  ex- 
tent upon  the  rights  of  another,  it  is  then  advei^se ;  and  if  acquiesced  in 
for  20  years,  a  reasonable  foundation  is  laid  for  presuming  a  grant.  If 
the  enjoyment  is  not  according  to  the  title  of  the  occupant,  the  injured 
party  may  have  redress  by  action.  His  remedy  does  not  depend  on  the 
question  whether  he  has  built  on  his  mill-site  or  otherwise  appropriated 
the  stream  to  his  own  use.  It  is  enoUgh  that  his  right  has  been  invaded ; 
and  although  in  a  particular  case  he  may  be  entitled  to  recover  only 
nominal  damages,  that  will  be  a  sufficient  vindication  of  his .  title,  and 
will  put  an  end  to  all  ground  for  presuming  a  grant.  Hobson  v.  Todd, 
4  T.  R.  71.  Bolivar  Co.  v.  Neponset  Co.,  16  Pick.  241.  Butman  v. 
Hussey,  3  Fairfield  (Me.),  407. 

The  presumption  we  are  considering  is  a  mixed  one  of  law  and  fact. 
The  inference  that  the  right  in  him  who  has  the  enjoyment,  so  long  as 
nothing  appears  to  the  contrary,  is  a  natural  one — it  is  a  presumption 
of  fact.  But  adverse  enjoyment,  when  left  to  exert  only  its  natural 
force  as  mere  presumptive  evidence,  can  never  conclude  the  true  owner. 
No  length  of  possession  could  work  such  a  consequence.  Hence  the 
necessity  of  fixing  on  some  definite  period  of  enjoyment,  and  making 
that  operate  as  a  presumptive  bar  to  the  rightful  owner.  This  part  of 
the  rule  is  wholly  artificial ;  it  is  a  presumption  of  mere  law.  In  gen- 
eral, questions  depending  upon  mixed  presumptions  of  this  description 
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must  be  submitted  to  the  jury,  under  proper  instructions  from  the 
court.  The  difference  between  length  of  time  which  operates  as  a  bar 
to  a  claim,  and  that  which  is  only  used  by  way  of  evidence,  was  very 
clearly  stated  by  Lord  Mansfield,  in  the  Mayor,  &c.  v.  Homer, 
Ckmp.,  102.  "A  jury  is  concluded,"  he  says,  "by  length  of  time  that 
operates  as  a  bar,  as  where  the  statute  of  limitations  is  pleaded  in  bar  to 
a  debt ;  though  the  jury  is  satisfied  that  the  debt  is  due  and  unpaid,  it 
is  still  a  bar.  So  in  the  case  of  prescription,  if  it  be  time  out  of  mind, 
a  jury  is  bound  to  conclude  the  right  from  that  prescription,  if  there 
could  be  a  legal  commencement  of  the  right.  But  length  of  time  used 
merely  by  way  of  evidence,  may  be  left  to  the  consideration  of  a  jury  to 
be  credited  or  not,  and  to  draw  their  inference  one  way  or  the  other, 
according  to  circumstances."  In  Darwin  v.  Upton,  2  Saund.  175,  note 
(2),  the  question  related  to  lights,  and  it  was  said  by  the  same  learned 
judge,  that  "acquiescence  for  20  years  is  such  decisive  presumption  of 
a  right  by  grant  or  otherwise,  that  unless  contradicted  or  explained, 
the  jury  ought  to  believe  it ;  but  it  is  impossible  that  length  of  time  can 
be  said  to  be  an  absolute  bar,  like  a  statute  of  limitations ;  it  is  certainly 
a  presumptive  bar  which  ought  to  go  the  jury."  "Willes,  J.,  men- 
tioned a  case  before  him,  in  which  he  held  uninterrupted  possession  of 
a  pew  for  twenty  years  to  be  presumptive  evidence  merely ;  in 
Avhich  opinion  he  was  afterwards  confirmed  by  the  C.  B.  The  other 
judges  concurred  ;  and  Gould,  J.,  before  whom  the  action  was  tried, 
said,  he  never  had  an  idea  but  it  was  a  question  for  the  jury  ;  and  he 
compared  it  to  the  case  of  trover  where  a  demand  and  refusal  are  evi- 
dence of,  but  not  an  actual  conversion. 

Some  of  the  cases  speak  of  the  presumption  as  conclusive.  JBealey  v. 
Shaw,  6  East,  208.  Tyler  v.  Wilkinson,  4  Mason,  397.  This  can  only 
mean  that  the  presumption  is  conclusive,  where  there  is  no  disputa 
about  the  facts  upon  which  it  depends.  It  has  never  been  doubted  that 
the  inference  arising  from  20  years'  enjoyment  of  incorporeal  rights, 
might  be  explained  and  repelled :  nor,  so  far  as  I  have  observed,  has  it 
ever  been  decided  that  questions  of  this  description  belong  to  the  jury. 
The  presumptionwe  are  considering  has  often  been  likened  to  the  inference 
which  is  indulged  that  a  bond  or  mortgage  has  been  paid,  when  no  interest 
has  been  demanded  within  20  years.  Such  questions  must  be  submitted  to 
the  jury  to  draw  the  proper  conclusion  from  all  the  circumstances  of 
each  particular  case.     Jackson  v.  Wood,  1 2  Johns.  E.  242.     Jackson  v. 
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Sackeit,  7  "Wendell,  94.  In  Sivett  v.  Wilson,  3  Bing.  115,  the  question 
was  on  a  right  of  way  :  the  defendant  pleaded  a  grant,  and  the  judge 
left  it  to  the  jury  to  say,  whether  they  thought  the  defendant  had  ex- 
ercised the  right  of  way  uninterruptedly  for  more  than  20  years,  by 
virtue  of  a  deed  ;  and  Best,  C.  J.,  said  that  the  direction  was  perfectly 
right.  He  added :  "  I  do  not  dispute  that  if  there  had  been  an  uninter- 
rupted usage  for  twenty  years,  the  jury  might  be  authorized  to  presume 
it  originated  in  a  deed ;  but  even  in  such  a  case  a  judge  would  not  be 
justified  in  saying  that  they  must,  but  that  they  may  presume  the  deed. 
If,  however,  there  are  circumstances  inconsistent  with  the  existence  of 
a  deed,  the  jury  should  be  directed  to  consider  them,  and  to  decide  ac- 
cordingly." In  HUl  V.  Crosby,  2  Pick.  466,  the  court  set  aside  the 
verdict,  although  they  thought  it  right,  because  the  question  had  not 
been  referred  to  the  jury. 

In  a  plain  case,  where  there  is  no  evidence  to  repel  the  presumption 
arising  from  20  years'  uninterrupted  adverse  user  of  an  incorporeal 
right,  the  judge  may  very  properly  instruct  the  jury  that  it  is  their  duty 
to  find  in  favor  of  the  party  who  has  had  the  enjoyment ;  but  still  it  is 
a  question  for  the  jury.  The  judge  erred  in  this  case  in  wholly  with- 
drawing that  question  from  the  consideration  of  the  jury.  On  this 
ground,  if  no  other,  the  verdict  must  be  set  aside. 

The  bill  of  exceptions  presents  another  question  which  may  probably 
arise  on  a  second  trial,  and  it  seems  proper  therefore  to  give  it  some  ex- 
amination. 

As  neither  light,  air  nor  prospect  can  be  the  subject  of  a  grant,  the 
proper  presumption,  if  any,  to  be  made  in  this  case,  is,  that  there  was 
some  covenant  or  agreement  not  to  obstruct  the  lights.  Gross  v.  Lewis, 
2  Barn.  &  Cress.  628,  per  Bayley,  J.  Moore  v.  Rawson,  3  Barn.  & 
Cress.  332,  per  Littlbdale,  J.  But  this  is  a  matter  of  little  moment. 
Where  it  is  proper  to  indulge  any  presumption  for  the  purpose  of 
quieting  possession,  the  jury  may  be  instructed  to  make  such  an  one  as 
the  nature  of  the  case  required.     Eldridge  v.  Knott,  Cowp.  214. 

Most  of  the  cases  on  the  subject  we  have  been  considering,  relate  to 
ways,  commons,  markets,  water-courses,  and  the  like,  where  the  user  or 
enjoyment,  if  not  rightful,  has  been  an  immediate  and  continuing  in- 
jury to  the  person  against  whom  the  presumption  is  made.  His  prop- 
erty has  either  been  invaded,  or  his  beneficial  interest  in  it  has  been 
rendered  less  valuable.     The  injury  has  been  of  such  a  character  that 
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he  might  have  immediate  redress  by  action.  But  in  the  case  of  mrin 
dows  overlooking  the  land  of  another,  the  injury,  if  any,  is  merely  ideal 
or  imaginary.  The  light  and  air  which  they  admit  are  not  the  sub- 
jects of  property  beyond  the  moment  of  actual  occupancy ;  and  for  over- 
looking one's  privacy  no  action  can  be  maintained.  The'  party  has  no 
remedy  but  to  build  on  the  adjoining  land  opposite  the  offensive  win- 
dow. Chandler  v.  Thompson,  3  Campb.  80.  O'oss  v.  Lewis,  2  Barn. 
&  Cress.  686,  per  Bayley,  J.  Upon  what  principle  the  courts  in 
England  have  applied  the  same  rule  of  presumption  to  two  classes  of 
cases  so  essentially  different  in  character,  I  have  been  unable  to  dis- 
cover. If  one  commit  a  daily  trespass  on  the  land  of  another,  under  a 
claim  of  right  to  pass  over,  or  feed  his  cattle  upon  it ;  or  divert  the 
water  from  his  mill,  or  throw  it  back  upon  his  land  or  machinery ;  in 
these  and  the  like  cases,  long  continued  acquiescence  affords  strong  pre- 
sumptive evidence  of  right.  But  in  the  case  of  lights,  there  is  no  ad- 
verse  user,  nor  indeed  any  use  whatever  of  another's  property ;  and  no 
foundation  is  laid  for  indulging  any  presumption  against  the  rightful 
owner. 

Although  I  am  not  prepared  to  adopt  the  suggestion  of  Gould,  J., 
in  Ingraham  v.  Hutchinson,  2  Conn.  R.  597,  that  the  lights  which  are 
protected  may  be  such  as  project  over  the  land  of  the  adjoining  proprie- 
tor ;  yet  it  is  not  impossible  that  there  are  some  considerations  con- 
nected with  the  subject  that  do  not  distinctly  appear  in  the  reported 
cases.  See  Knight  v.  Hcdsey,  2  Bos.  &  Pull.  206,  per  Rooke,  J.,  1 
Phil.  Ev.  125. 

The  learned  judges  who  have  laid  down  this  doctrine  have  not  told 
upon  what  principle  or  analogy  in  the  law  it  can  be  maintained.  They 
tell  us  that  a  man  may  build  at  the  extremity  of  his  own  land,  and  that 
he  may  lawfully  have  windows  looking  out  upon  the  lands  of  his  neighbor. 
2  Barn..&  Cres.  686.  3  Id.  332.  The  reason  why  he  may  lawfully 
have  such  windows,  must  be,  because  he  does  his  neighbor  no  wrong.; 
and  indeed,  so  it  is  adjudged  as  we  have  already  seen ;  and  yet  some 
how  or  other,  by  the  exercise  of  a  lawful  right  in  his  own  land  for  20 
years,  he  acquires  a  beneficial  interest  in  the  land  of  his  neighbor.  The 
original  proprietor  is  still  seized  of  the  fee,  with  the  privilege  of  paying 
taxes  and  assessments :  but  the  right  to  build  on  the  land,  without 
which  city  and  village  lots  are  of  little  or  no  value,  has  been  destroyed 
by  a  lawful  window.     How  much  land  can  thus  be  rendered  useless  to 
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the  owner  remains  yet  to  be  settled.  2  Barn.  &  Ores.  686.  2  Carr. 
&  Payne,  465.  5  Id.  438.  Now  what  is  the  acquiescence  which  con- 
cludes the  owner  ?  No  one  has  trespassed  upon  his  land,  or  done  him 
a  legal  injury  of  any  kind.  He  has  submitted  to  nothing  but  the  ex- 
ercise of  a  lawful  right  on  the  part  of  his  neighbor.  How  then  has  he 
forfeited  the  beneficial  interest  in  his  property  ?  He  has  neglected  to 
incur  the  expense  of  building  a  wall  20  or  50 'feet  high,  as  the  case  may 
be — not  for  his  own  benefit,  but  for  the  sole  purpose  of  annoying  his 
neighbor.  That  was  his  only  remedy.  A  wanton  act  of  this  kind,  al- 
though done  in  one's  own  land,  is  calculated  to  render  a  man  odious. 
Indeed,  an  attempt  has  been  made  to  sustain  an  action  for  erecting  such 
a  wall.     Mahan  v.  Brovm,  13  Wendell,  261. 

There  is,  I  think,  no  principle  upon  which  the  modern  English  doc- 
trine on  the  subject  of  lights  can  be  supported.  It  is  an  anomaly  in 
the  law.  It  may  do  well  enough  in  England ;  and  I  see  that  it  has 
recently  been  sanctioned  with  some  qualification,  by  an  act  of  parlia- 
ment. Stat.  2  &  3,  Will.  4,  c.  71,  §  3.  But  it  cannot  be  applied  in 
the  growing  cities  and  villages  of  this  country,  without  working  the 
most  mischievous  consequences.  It  has  never,  I  think,  been  deemed  a 
part  of  our  law.  3  Kent's  Comm.  446,  note  (a.)  Nor  do  I  find  that 
it  has  been  adopted  in  any  of  the  states.  The  case  of  Story  v.  Odin,  12 
Mass.  R.  157,  proceeds  on  an  entirely  different  principle.  It  cannot  be 
necessary  to  cite  cases  to  prove  that  those  portions  of  the  common  law 
of  England  which  are  hostile  to  the  spirit  of  our  institutions,  or  which 
are  not  adapted  to  the  existing  state  of  things  in  this  country,  form  no 
part  of  our  law.  And  besides,  it  would  be  difiicult  to  prove  that  the 
rule  in  question  was  known  to  the  common  law  previous  to  the  19th  of 
April,  1775.  Const.  N.  Y.,  art.  7,  §  13.  There  were  two  nisi  prius 
decisions  at  an  earlier  day  (Lewis  v.  Price  in  1761,  and  Dongal  v.  Wil- 
son, in  1763),  but  the  doctrine  was  not  sanctioned  in  Westminster  Hall 
until  1786,  when  the  case  of  Darwin  v.  Upton  was  decided  by  the  K. 
B.  2  Saund.  175,  note  (2).  This  was  clearly  a  departure  from  the  old 
law.    Bury  v.  Pope,  Cro.  Eliz.  118. 

There  is  one  peculiar  feature  in  the  case  at  bar.  It  appears  aiBrma- 
tively  that  there  never  was  any  grant,  writing  or  agreement  about  the 
use  of  the  lights.  A  grant  may  under  certain  circumstances  be  pre- 
sumed, although,  as  Lord  Mansfield  once  said,  the  court  does  not 
really  think  a  grant  has  been  made.     Eldridge  v.  Knott,  Cowp.  214. 
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But  it  remains  to  be  decided  that  a  right  by  grant  or  otherwise  can  be 
presumed  when  it  plainly  appears  that  it  never  existed.  If  this  had 
been  the  case  of  a  way,  common,  or  the  like,  and  there  had  actually 
been  an  uninterrupted  adverse  user  for  20  years  under  a  claim  of  right, 
to  which  the  defendant  had  submitted,  I  do  not  intend  to  say  that  proof 
that  no  grant  was  in  fact  made  would  have  overturned  the  action.  It 
will  be  time  enough  to  decide  that  question  when  it  shall  be  presented. 
But  in  this  case  the  evidence  of  Stebbins,  who  built  the  house,  in  con- 
nection with  the  other  facts  which  appeared  on  the  trial,  proved  most 
satisfactorily  that  the  windows  were  never  enjoyed  under  a  claim  of 
right,  but  only  as  a  matter  of  favor.  If  there  was  anything  to  leave  to 
the  jury,  they  could  not  have  hesitated  a  moment  about  their  verdict. 
But  I  think  the  plaintiffs  should  have  been  nonsuited. 

The  Chief  Justice  concurred  on  both  points. 

CowEN,  J.,  only  concurred  in  the  opinion  that  the  question  of  pre- 
sumption of  a  grant  should  have  been  submitted  to  the  jury. 

New  trial  granted. 


The  easement  of  light  and  air  may  be  defined  as  the  right  which  one 
man  has  to  receive  on  his  premises  light  and  air  coming  across  the  land  of 
another.  In  this  country,  the  easement  may  be  said  to  exist  only  under 
peculiar  circumstances  and  the  cases  differ  as  to  what  circumstances,  in  the 
absence  of  an  express  grant  of  the  right,  will  give  rise  to  an  implication  of 
the  right. 

The  right  cannot  arise  from  the  mere  fact  that  a  building  has  been  erected 
so  situated  as  to  be  dependent  upon  the  neighboring  land  for  light  and  air, 
Mahan  v.  Brown,  13  Wend.  261,  for  in  that  case  the  property  rights  of 
every  one  would  be  at  the  mercy  of  any  adjoining  owner  who  might 
choose  to  build,  and  the  maxim  cujus  est  solum  ejus  est  usque  ad  caelum, 
would  become  of  no  avail,  and  even  where  there  is  an  express  covenant 
not  to  build  nearer  than  a  certain  distance  to  the  line  of  an  adjoining  prop- 
erty, the  covenantor  may  still  carry  his  building  to  any  height,  although 
by  so  doing  he  interrupt  the  light  and  air  coming  to  the  land  or  building 
of  the  covenantee,  Atkins  v.  Bordman,  %()  Pick.  291 ;  Same  v.  Same,  2 
Mete.  457. 
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English  Doctrine  of  Ancient  Lights  not  generally  recognized  in 
tills  Country. 

The  English  rule  as  to  the  acquirement  of  the  easement  of  light  and  air, 
known  as  the  doctrine  of  ancient  lights,  is  one,  the  applicability  of  which 
in  this  country  has  been  a  subject  much  fought  over  in  the  courts  with 
the  result,  as  will  be  seen,  that  there  has  been  a  general  denial  that  the  doc- 
trine is  in  force  here  or  is  at  all  applicable  to  the  condition  of  our  society. 

As  will  readily  appear  upon  a  little  thought,  the  reasons  which  support* 
the  acquirement  of  an  easement  by  adverse  possession  do  not  apply  to  the 
acquirement  of  an  easement  of  light  and  air  by  user,  for  the  user  does  not 
imply  any  adverse  possession  or  any  infringement  of  the  rights  of  the 
owner  of  the  premises  which  it  is  sought  to  render  servient ;  if  a  way  is  to 
be  acquired  by  user,  the  acquirer  must  go  upon  or  walk  over  his  neighbor's 
land,  if  a  right  of  drip  is  to  be  acquired  he  must  cause  the  water  to  fall  from 
his  roof  upon  the  neighbor's  land  or  house,  and  so  on  with  regard  to  other 
easements,  in  each  case  something  is  done  upon  the  land  of  another  and  no- 
tice is  presumably  in  each  case  brought  home  to  him,  and,  in  each  case,  what 
is  done  is  a  trespass  for  which  an  action  will  lie  ;  if  then  the  owner  of  the 
tenement  trespassed  upon  abstains  from  bringing  an  action  or  asserting  his 
rights  with  the  strong  hand,  the  presumption  naturally  is  that  his  inaction 
is  because  he  has  assented  to  what  has  been  done  ;  but  where  one  merely 
opens  windows  to  receive  light  and  air  which  pass  over  his  neighbor's 
property  to  reach  him,  he  simply  exercises  his  own  rights  upon  his  own 
land,  he  does  no  harm  to  his  neighbor,  and  for  so  exercising  his  rights 
no  action  will  lie  against  him,  Mohan  v.  Brown,  13  Wend.  261  ;  Shell  v. 
Kemmerer,  13  Phila.  502 ;  and  it  is  held,  as  well  by  authorities  that 
uphold  the  doctrine  that  an  easement  of  light  and  air  can  be  acquired  by 
user  as  by  those  which  repudiate  it,  that  the  only  means  which  the  neigh- 
bor has  of  protesting  against,  or  in  any  way  interfering  with,  the  user  is  by 
building  and  so  stopping  the  flow  of  light  and  air  to  the  windows  which  have 
been  opened.  It  seems,  however,  altogether  unreasonable  to  require  such 
building,  under  the  penalty,  in  a  case  of  neglect,  of  losing  the  right  to  deal 
freely  with  one's  property  for  all  time  to  come ;  not  only,  in  many  cases,  would 
such  building  seem  a  mere  act  of  churlishness,  but,  in  some  cases,  it  would 
involve  immense  and  unreasonable  expense,  and  whatever  may  have  been 
the  case  when  buildings  were,  as  a  rule,  low,  now,  when  they  mount  up  to 
the  height  of  a  dozen  stories,  it  would  seem  the  extreme  of  injustice  and  ab- 
surdity to  say  to  the  owner  of  an  unimproved  lot  adjoining  a  tall  building, 
"  you  must  build  up  a  wall  eighty  or  a  hundred  feet  high /or  no  use,  or  be 
henceforth  deprived  of  the  right  to  improve  your  property  as  you  list." 
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History  of  Doctrine  in  England. 

As,  however,  the  doctrine  of  ancient  lights  and  th^  acquirement  of  a  right 
to  light  and  air  by  user  for  a  limited  period  is  well  established  in  England 
and  as  it  has  generally  been  repudiated  in  this  country,  not  only  on  the 
ground  of  its  inapplicability  here  but  on  the  ground  that  it  was  not  a  part 
of  the  common  law  at  the  time  of  the  severance  of  the  United  States  from 
Great  Britain — it  will  be  necessary  to  glance  at  the  English  doctrine  and 
its  history. 

It  appears  to  be  unqestioned  that  the  easement  of  light  and  air  was 
one  of  those  which  by  the  ancient  law  could  be  acquired  by  immemorial 
usage,  Aldred's  Case,  9  Co.  58,  but  this  user  must  have  been  from 
immemorial  time  and  accordingly,  in  Bury  v.  Fope,  Cro.  Eliz.  118,  we 
find  that  it  was  agreed  by  all  the  judges  that  where  a' man  built  a  house 
close  upon  his  neighbor's  land  and  opened  windows  therein  overlooking 
such  land,  the  neighbor  might  lawfully  erect  on  his  own  soil  a  house  or 
other  thing  so  as  to  close  up  the  windows  although  they  had  continued 
open  from  thirty  to  forty  years ;  "  for  it  was  the  folly  of  the  first  to  build  his 
house  so  near  the  other's  land."  The  period  of  immemorial  user  was  fixed, 
as  is  well  known,  by  the  statute  of  Westminster  2,  c.  46,  at  the  first  year  of 
Richard  I.,  but  after  the  passage  of  the  act  of  32  Hen.  YIII.  the  period  be- 
came practically  limited  to  sixty  years,  by  analogy  to  the  limitation  fixed  in 
that  statute  with  reference  to  a  writ  of  right ;  the  argument  being  that  what 
would  give  rise  to  a  claim  to  the  land  itself  should  give  claim  to  a  right 
exercisable  over  or  upon  it,  and  the  result  was  apparent,  viz.,  that  sixty 
years'  user  would  raise  a  presumption  of  right,  which,  however,  might  be 
rebutted  by  proof  that  the  user  had  originated  since  1  Richard  I.  The 
statute  of  24  Jac.  I.  limited  the  time  within  which  entry  might  be  made 
upon  realty  to  twenty  years  and,  analogy  still  being  followed,  this  period 
was  adopted  as  the  period  of  user  sufficient  to  raise  a  presumptive  title 
to  incorporeal  rights.  No  judicial  decision  was,  however,  given  in  any  case 
involving  the  particular  easement  we  are  considering  until  1761,  when 
WiLMOT,  J.,  sitting  at  nisi  prius  in  Lewis  v.  Price,  2  Williams'  Saunders, 
175  a.  note,  sustained  a  claim  of  ancient  lights  where  it  appeared  that  the 
light  had  been  enjoyed  for  forty  years,  and,  according  to  the  note,  said 
"  that  twenty  years  is  sufficient  to  give  a  man  a  title  in  ejectment  on  which 
he  may  recover  the  house  itself  and  he  saw  no  reason  why  it  should  not  be 
sufficient  to  entitle  him  to  any  easement  belonging  to  the  same  house."  In 
1769,  in  Dougal  v.  Wilson,  Id.,  the  same  judge,  who  had  become  Chief 
Justice  of  the  Common  Pleas,  in  upholding  a  claim  of  an  easement  of  light 
and  air  said,  "  I  should  think  a  much  shorter  time  than  sixty  years  might 
be  sufficient."     So  stood  the  law,  as  evidenced  by  reported  decisions  at  the 
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time  of  the  American  Revolution.  In  1789,  the  matter  came  before  the 
King's  Bench  in  banc  in  the  case  of  Darwin  v.  Upton,  and  the  law  was 
announced  by  Lord  Mansfield  to  be  as  follows :  "  The  enjoyment  of 
light  and  air  with  the  defendant's  acquiescence  for  twenty  years  is  such 
decisive  presumption  of  a  right  by  grant  or  otherwise  that,  unless  contra- 
dicted or  explained,  the  jury  ought  to  believe  it." 

The  English  doctrine,  then,  as  arrived  at  by  judicial  investigation,  may 
be  taken  to  be  that,  in  the  absence  of  an  explanation  showing  the  contrary, 
twenty  years'  uninterrupted  enjoyment  of  light  and  air  in  a  particular  way 
will  give  an  easement  in  the  same ;  see,  besides  the  cases  already  cited, 
Moore  v.  Bawson,  3  B.  &  C.  340  ;  and  by  statute,  2  and  3  Wm.  lY.,  c.  U, 
s.  3,  this  right  was  recognized  as  follows :  "  That  when  the  access  and  use 
of  light  to  and  for  any  dwelling-house,  workshop  or  other  building  shall 
have  been  actually  enjoyed  therewith  for  the  full  period  of  twenty  years 
without  interruption  the  right  thereto  shall  be  deemed  absolute  and  inde- 
feasable,  any  local  usage  or  custom  to  the  contrary  notwithstanding,  unless 
it  shall  appear  that  the  same  was  enjoyed  by  some  consent  or  agreement 
expressly  made  or  given  for  that  purpose  "by  deed  or  writing."  The 
statute  is  held  to  be  merely  declaratory  of  the  existing  law  and  in  no 
degree  to  alter  it,  as  to  the  nature  and  extent  of  the  right,  Kelk  v.  Fear- 
son,  L.  R.  6  Ch.  App.  809 ;  City  of  London  Brewery  Co.  v.  Tennant, 
L.  R.  9  Ch.  App.  218. 

History  of  Doctrine  in  the  United  States. 

Such  being  the  state  of  the  English  law,  we  will  now  see  what  the  views 
of  the  American  courts  have  been  and  are  upon  the  subject  of  the  exist- 
ence of  the  doctrine  of  ancient  lights  in  this  country. 

In  Pennsylvania,  in  the  earliest  reported  case  on  the  subject  of  interfer- 
ence with  light,  Biddle  v.  Ash,  2  Ashm.  211,  it  was  unnecessary  for  the 
court  to  pass  upon  the  doctrine,  for  the  facts  were  that  the  defendant  by 
building  out  and  encroaching  upon  the  highway  caused  a  diminution  of  his 
neighbor's  (the  plaintiff 's)  light  and  the  court  simply  held  that  the  case 
was  not  one  in  which  an  injunction  should  be  issued.  The  doctrine  was  ex- 
pressly doubted  by  Rogers,  in  Hoy  v.  Sterrett,  2  Watts,  327  ;  and  in  Wheat- 
ley  V.  Baugh,  25  Pa.  St.  528,  Lewis,  C.  J.,  said,  "  It  is  true  that  several 
English  nisi  prius  cases  introduced  a  modern  doctrine  in  relation  to  ancient 
lights  in  opposition  to  that  held  by  all  the  judges  in  the  Exchequer  Chamber, 
1  Cro.  Eliz.  118.  But  the  modern  doctrine  was  never  recognized  by  the 
King's  Bench  until  the  decision  in  Darwin  v.  Upton  in  1786,  2  Saund.  175, 
n.  B.  As  that  decision  was  since  the  American  Revolution,  after  which  the 
English  courts  ceased  to  have  authority  here,  and  is  an  anomaly  in  the  law 
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the  modern  doctrine  founded  upon  it  has  not  been  received  as  suitable  to 
the  condition  of  this  country."  It  is  to  be  remarked,  however,  that  in 
neither  Hoy  v.  Sterrett  nor  Wheatley  v.  Baugh,  did  the  question  involved 
concern  the  easement  of  light  and  air ;  a,nA  in  Hazlett  v.  Powell,  30  Pa. 
St.  293,  although  Thompson,  J.,  in  delivering  the  opinion  of  the  court  said, 
"  It  is  thought  this  doctrine  is  inapplicable  to  our  country  and  has  never 
been  adopted  as  the  law  of  the  land.  It  certainly  seems  not  to  be  recog- 
nized in  this  Commonwealth,"  yet,  he  added,  "Nothing  can  be  predicated 
of  it  in  this  case  as  it  does  not  appear  that  the  Columbia  Hotel  [for  which 
the  easement  was  claimed]  was  erected  one  or  five  or  ten  years  before  the 
new  erection."  In  Haverstick  v.  Sipel  33  Pa.  St.  368,  however,  although 
the  modern  English  doctrine  was  not  mentioned  as  such,  the  facts  were  of 
such  a  character,  that  had  it  been  law  in  Pennsylvania  the  decision  of  the 
court  would  necessarily  have  been  other  than  what  it  was.  In  that  case 
it  appeared  that,  in  1807,  houses  were  erected  upon  two  lots  by  a 
common  owner,  the  windows  of  the  house  upon  one  lot  enjoyed  free 
access  of  light  and  air  over  a  portion  of  the  other  lot,  the  lots  passed  into 
the  hands  of  different  owners,  and,  in  1858,  the  owner,  at  that  time,  of 
the  southern  lot  erected  a  fence  cutting  off  the  light  from  the  windows 
of  the  house  on  the  northern  lot ;  for  this  alleged  injury,  the  owner  of 
the  northern  lot  brougBt  an  action.  It  will  be  seen  that  the  elements 
necessary  to  support  the  English  doctrine  were  present,  there  was  enjoy- 
ment, unimpeded  and  unquestioned,  of  light,  which  enjoyment  had  con- 
tinued for  over  forty  years;  but  the  court  below  held  that  a  right  by 
prescription  or  prior  occupancy  did  not  exist  in  Pennsylvania,  and  that 
as  between  different  owners  of  adjoining  properties  there  must  be  a 
special  agreement  or  grant  to  give  a  right  of  light  and  air  and  that 
no  presumption  arose  from  lapse  of  time.  This  was  afBrmed  by  the 
Supreme  Court,  Loweie,  C.  J.,  saying,  "  It  has  never  been  considered  in 
this  State  that  a  contract  for  the  privilege  of  light  and  air  over  another 
man's  ground  could  be  implied  from  the  fact  that  such  a  privilege  has 
been  long  enjoyed ;  or  that,  on  a  sale  of  a  house  or  lot,  such  a  contract 
could  be  implied  from  the  character  of  the  improvements  on  the  lot  sold 
and  the  adjoining  lots,  .  .  .  how  can  we  define  an  easement  for  light  and 
air  by  implication  without  arresting  all  change  in  the  style  of  buildings, 
all  enlargement  of  a  man's  house  according  to  the  demands  of  a  growing  or 
improving  family  ?  .  .  .  The  advantage  which  one  man  derives  by  obtain- 
ing light  and  air  over  the  ground  of  another  is  no  adverse  privilege  as  it 
ordinarily  appears;  for  it  is  no  sort  of  encroachment  on  the  land  of  another 
or  interference  with  his  enjoyment  of  it  and  he  could  not  without  churlish- 
ness protest  against  it  when  used  with  neighborly  propriety.     The  enjoy- 
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ment  of  such  a  privilege  needs  no  implication  of  a  grant  to  account  for  it 
and  none  is  made."  To  the  same  effect  is  Eing  v.  Large,  1  Phila.  282, 
and  in  Bennyson's  Appeal,  94  Pa.  St.,  14T,  although  the  form  of  decision 
was  that  a  sale  of  a  house  overlooking  land  of  the  grantor  gave  rise  to  no 
implied  easement  of  light  and  air,  beyond  what  was  necessary  for  the  en- 
joyment of  the  house,  yet  Ross,  P.  J.,  whose  opinion  was  adopted  by  the 
Supreme  Court,  expressly  said  that  the  doctrine  of  ancient  lights  was  not 
recognized  in  Pennsylvania. 

In  New  York,  at  first  the  tendency  was  to  recognize  the  English  doctrine, 
and  in  Mahon  v.  Brown,  13  Wend.  261,  Savage,  C.  J.,  seems  to  have  gone  the 
full  length  required  by  it,  saying,  in  delivering  the  opinion  of  the  court, "  It  is 
true  that  twenty  years'  possession  does  not  strictly  confer  a  right  absolutely, 
but  it  raises  a  presumption  of  a  grant,  2  B.  &  C.  686.  The  person,  who 
thus  opens  a  window  overlooking  the  premises  of  his  neighbor,  enjoys  an 
easement  in  that  which  does  not  belong  to  him.  While  no  action  lies  for 
the  encroachment  upon  the  rights  of  the  person  whose  premises  are  over- 
looked, the  encroachment  will  in  twenty  years  ripen  into  a  right,  and  it  is 
said  that  the  only  remedy  is  to  build  on  the  adjoining  land  opposite  to  the 
offending  window,  3  Camp.  80  ;"  but  in  Parker  v.  Foote,  19  Wend.  309, 
when  the  question  came  again  before  the  court,  the  leading  of  Mahon  v. 
Brown  was  departed  from,  Bronson,  J.,  said,  "  It  would  be  difficult  to 
prove  that  the  rule  in  question  was  known  to  the  common  law  previous  to 
the  19th  of  April,  1775,  Const.  N.  Y.,  Art.  7,  §  13.  There  were  two 
nisi  prius  decisions,  at  an  earlier  day  ;  Lewis  v.  Price,  in  1761,  and  Dougal 
v.  Wilson  in  1763,  but  the  doctrine  was  not  sanctioned  in  Westminster 
Hall  until  1786,  when  the  case  of  Darwin  v.  Upton  was  decided  by  the 
King's  Bench,  2  Saunders,  175,  note  B.  This  was  clearly  a  departure  from 
the  old  law,"  and  the  learned  Judge  held  that  time  of  exercise  might  well 
be  evidence  of  a  grant,  but  considered  that  in  the  case  before  him  there 
was  positive  evidence  against  the  presumption  of  a  grant.  Nelson,  C.  J., 
concurred,  but  Cowen,  J.,  concurred  only  so  far  as  concerned  the  ruling 
that  the  time  of  exercise  or  enjoyment  might  be  regarded  as  evidence  of  a 
grant.  Notwithstanding  the  tendency  of  this  case,  in  1847,  Sandford, 
V.  C,  in  the  case  of  Banks  v.  American  Tract  Society,  4  Sand.  Ch.  439, 
although  the  question  was  fairly  before  him,  avoided  expressing  any  de- 
cided opinion  with  reference  thereto,  but  intimated  a  doubt  as  to  the  cor- 
rectness of  the  opinion  of  Bronson,  J.,  saying :  "  I  apprehend  that  the 
doctrine  relative  to  ancient  lights  now  prevailing  in  England  is  not  a 
modern  one,  and  that  it  is  a  great  error  to  attribute  its  introduction  to 
Chief  Justice  Wilmot,  in  1761."  The  force  of  this  hesitation  of  Sandford, 
V.  C,  is,  however,  much  weakened  by  his  concurrence  in  the  decision  in 
16 
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Palmer  v.  Wetmore,  2  Sand.  316,  decided  in  the  Superior  Court  of  New- 
York  two  years  later,  and  in  Myers  v.  Gemmel,  10  Barb.  537,  and  Doyle 
V.  Lord,  64  N.  Y.  482,  although  both  cases  were  capable  of  decision  and 
the  latter  was  actually  decided  upon  another  ground,  the  English  doctrine 
was  repudiated. 

In  South  Carolina,  the  modern  English  doctrine  was  recognized  in 
McGready  v.  Thomson,  Dudley,  131.  It  came  again  before  the  Court  in 
Wilson  V.  Cohen,  Rice  Eq.  80,  but  the  case  went  off  on  the  ground  that  the 
light  claimed  was  not  essential  to  the  enjoyment  of  the  premises,  it  being 
admitted  through  a  window  the  shutter  of  which  the  claimant  opened 
occasionally,  although  only  governed  in  opening  by  his  own  will  alone, 
and  accordingly  the  court  refused  to  issue  an  injunction  forbidding  the 
cutting  off  light  from  the  window.  This  decision,  it  will  be  seen,  neither 
affirmed  nor  disaffirmed  McGready  v.  Thomson;  but  later,  in  Napier  v. 
Bulwinkle,  5  Rich.  311,  it  was  held  that  the  grant  of  an  easement  of  light 
and  air  would  not  be  presumed  from  mere  enjoyment  for  twenty  years  and 
that  it  was  necessary  to  build  over  against  an  opened  window,  by  way  of 
remonstrance  against  a  right  being  acquired  by  means  of  it. 

In  Illinois,  the  doctrine  was  brought  before  the  Supreme  Court  in  Gerher 
V.  Orahel,  16  111.  21*7,  but  no  decision  was  given  upon  the  question  of  its 
prevalence  in  Illinois ;  the  syllabus,  indeed,  says  :  "  Twenty  years'  unin- 
terrupted and  unquestioned  enjoyment  of  lights  constitute  them  ancient 
lights,  in  the  enjoyment  of  which  the  owner  will  be  protected,"  and  this 
is  what  Caton,  J.,  said;  but  Scales,  J.,  who  delivered  the  first  and  most 
elaborate  opinion  in  the  cause,  after  reviewing  the  authorities,  leaves  the 
mind  of  the  reader  ve^y  much  in  doubt  as  to  what  was  the  opinion  of 
the  learned  judge  upon  the  matter  we  are  now  considering,  and  the  court 
reversed  the  action  of  the  court  below  in  arresting  judgment  upon  the 
ground  that  such  decision  must  have  been  made  in  view  of  a  supposed 
insufficiency  in  the  declaration  in  that  it  did  not  aver  that  the  light,  whose 
blocking  off  was  complained  of,  was  ancient,  while  the  law  was  that  the 
plaintiff  might  have  proved  in  support  of  his  claim  a  presumptive  right 
under  the  common  law  of  Illinois,  or  an  express  grant,  or  an  estoppel  to 
be  implied  from  circumstances.  From  the  decision  Treat,  C.  J.,  dis- 
sented. To  sum  all  this  up,  the  court  did  not  decide  the  question  of  the 
applicability  of  the  English  rule.  It  remained  an  open  one,  and  was  so 
considered  in  1813,  when  Guest  v.  Reynolds,  68  111.  479,  came  on  for  de- 
cision ;  in  that  case  the  court  held  that  the  modern  English  doctrine  was 
not  in  force  at  the  time  of  the  Revolution,  and  it  arrived  at  that  conclu- 
sion after  considering  the  learned  opinion  of  Chancellor  Bates  to  the 
contrary,  in  Glawson  v.  Primrose,  4  Del.  Ch.  643,  which  is  more  fully 
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noticed  further  on,  and  further  held  that  the  doctrine  was  repugnant  both 
to  our  policy  and  to  sense,  Breese,  C.  J.,  saying :  "  We  .  .  hold  it  absurd 
to  say  that  a  man  by  the  exercise  of  a  right  over  his  own  property  for 
twenty  years  can  thereby  acquire  a  title  on  the  property  of  another." 

In  New  Jersey,  in  Robeson  v.  Pettenger,  2  N.  J.  Eq.  5Y,  the  chancellor 
said :  "  As  a  general  rule  in  a  case  of  ancient  lights,  when  they  have  ex- 
isted for  upwards  of  twenty  years  undisturbed,  the  owner  of  the  adjoin- 
ing lot  has  no  right  to  obstruct  those  lights,  particularly  so  if  the  adjoin- 
ing lot  was  owned  by  the  man  who  built  the  house  and  was  subsequently 
sold  by  him."  The  chancellor,  in  the  first  part  of  the  sentence  quoted,  does 
certainly  go  to  the  full  extent  of  the  English  doctrine,  but  the  case  did  not 
call  for  any  such  enunciation,  for  the  lot,  on  which  the  house  for  which  the 
easement  was  claimed  stood,  had  been  the  subject  of  a  common  owner- 
ship with  the  adjoining  lot,  and  had  passed  from  such  ownership  prior  to 
the  conveyance  of  the  vacant  lot ;  the  case,  therefore,  really  came  within 
the  principle  of  implied  contract  from  a  conveyance  by  a  common  owner, 
which  is  considered  below,  and  is  sustainable  on  that  ground  ;  the  remarks 
of  the  chancellor  were,  therefore,  merely  dicta,  and  not  of  binding  author- 
ity. In  the  subsequent  case  of  Hayden  v.  Butcher,  31  N.  J.  Eq.  217,  Van 
Vleet,  Y.  C,  regarded  the  decision  in  Robeson  v.  Pettenger  as  resting 
upon  the  implied  covenant  and  held  that  no  easement  arose  by  virtue  of 
a  mere  lapse  of  twenty  years,  during  which  light  and  air  had  been  en- 
joyed, and,  further,  was  of  opinion  that  the  doctrine  was  not  established 
in  England  until  Darwin  v.  Upton.  Previously,  in  King  v.  Miller,  8 
N.  J.  Eq.  559,  it  was  held  that  where  one  erected  a  house  and  opened 
a  window  on  the  boundary  line  of  his  property,  he  could  not  thereby  ac- 
quire a  right  to  light  and  air  by  user. 

In  Alabama,  in  Ray  v.  Lynes,  10  Ala.  63,  a  case  in  which  the  windows 
for  which  an  easement  was  claimed  were  of  recent  erection,  the  court 
rather  intimated  that  had  the  windows  been  ancient,  the  English  doctrine 
would  have  prevailed  ;  but  in  Ward  v.  Neal,  31  Ala.  500,  where  the  matter 
came  directly  before  the  court,  the  decision  was  adverse  to  the  prevalence 
of  the  doctrine. 

In  Massachusetts,  the  doctrine  has  been  repudiated  both  judicially  and 
legislatively,  Fifty  Associates  v.  Tudor,  6  Gray,  255 ;  Rogers  v.  Sawin, 
10  Id.  3Y6  ;  Garrig  v.  Dee,  14  Id.  583 ;  Richardson  v.  Pond,  15  Id.  381 ; 
Paine  v.  Boston,  4  Allen,  168;  Eeats  v.  Hugo,  115  Mass.  204.  By  a 
statute,  passed  in  1852,  it  was  enacted  that  "  no  person  who  has  erected,  or  ^ 
may  erect,  any  house  or  other  building  near  the  land  of  any  other  person 
with  windows  overlooking  such  land  of  such  other  person  shall  by  mere 
continuance  of  such  windows  acquire  any  easement  of  light  or  air  so  as 
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to  prevent  such  other  person  and  those  claiming  under  him  from  erecting 
any  building  on  such  land,"  stat.  1852,  c.  144.  In  view.of  this  statute  it 
was  argued  in  Carrig  v.  Dee,  supra,  that  where  the  shutter  of  the  win- 
dow for  which  the  easement  was  claimed  had  swung  over  the  land,  which 
was  claimed  to  be  subject  to  the  easement,  for  the  period  required  to  give 
rise  to  a  presumption  of  a  grant  in  the  case  of  other  easements,  the  right 
of  light  and  air  would  be  acquired,  but  the  court  held,  notwithstanding  an 
intimation  of  Gould,  J.,  in  Ingraham  v.  Hutchinson,  2  Conn.  584,  which 
was  cited,  that  the  right  might  be  so  acquired,  that  neither  before  nor  after 
the  statute  was  it  possible  for  an  easement  of  light  and  air  to  be  so  called 
into  existence,  Shaw,  C.  J.,  who  delivered  the  opinion,  saying :  "  It  was 
not  such  as  to  encroach  visibly  or  tangibly  on  the  beneficial  use  and  enjoy- 
ment of  the  land  over  which  the  shutter  occasionally  turned." 

In  Maine,  the  doctrine  has  been  repudiated,  and  in  Pierce  v.  Fernald, 
26  Me.  436,  wherein  it  was  argued  that  a  statute  in  the  following  terms  : 
"No  person  shall  acquire  any  right  or  privilege  of  way,  air  or  light,  or 
any  other  easement  from,  in,  upon  or  over  the  land  of  another  by  the  ad- 
verse use  or  enjoyment  thereof  unless  such  use  shall  have  been  continued 
uninterrupted  for  twenty  years,"  with  provisions  prescribing  a  mode  of 
preventing  the  acquisition  of  such  rights,  implied  that  a  right  could  be  ob- 
tained by  twenty  years'  user,  the  court  said:  "It  is  obvious  that  these 
enactments  were  not  designed  to  create  or  give  such  rights  or  to  deter- 
mine when  or  upon  what  terms  they  had  already  been  acquired.  These 
matters  were  left  to  be  decided  by  the  law  as  it  previously  existed.  The 
design  was  to  prevent  their  future  acquisition  without  conformity  to  cer- 
tain prescribed  conditions.  It  does  not  even  appear  to  have  been  intended 
to  declare  that  they  would  in  future  be  acquired  by  virtue  of  the  statute 
merely,  but  rather  to  prevent  their  acquisition  without  conformity  to  its 
provisions,  leaving  the  decision  to  the  previously  existing  law  whether 
any  would  be  acquired." 

The  law  is  the  same  in  Indiana,  Keiper  v.  Klein,  51  Ind.  316,  and  in 
Stein  V.  Eauck,  56  Id.  68,  where  a  statute,  1  R.  S,  (1816)  p.  436,  similar 
to  that  of  Maine  cited  above,  was  before  the  court  for  consideration  and, 
on  argument,  an  effect  was  claimed  for  it  like  that  claimed  in  Pierce  v. 
Fernald,  for  the  Maine  statute,  the  court,  citing  Pierce  v.  Fernald,  came 
to  the  same  conclusion  as  was  arrived  at  in  that  case. 

The  English  rule  is  also  repudiated  in  Maryland,  Cherry  v.  Stein,  11 
Md.  1,  notwithstanding  a  contrary  tendency  manifested  in  Wright  v. 
Freeman,  5  H.  &  J.  467  ;  Vermont,  Hubbard  v.  Town,  33  Vt.  295  ;  Ohio, 
Mullen  V.  Strieker,  11  Oh.  St.  135,  and  see  Hieatt  v.  'Morris,  10  Id.  523  ; 
West  Virginia,  Powell  v.  Sims,  5W.  Va.  1 ;    Georgia,  Turner  v.  Thomp- 
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son,  58  Ga.,  268  ;  Mitchell  v.  City  p/  Borne,  49  Id.  19  ;  Kansas,  Lapere 
V.  Luckey,  23  Kan.  534 ;  and  Kentucky,  Ray  v.  Sweeney,  14  Bush,  1, 
notwithstanding  a  dictum  of  Marshall,  J.,  in  Manier  v.  Myers,  4  B. 
Men.  514. 

In  Virginia,  in  Berkely  v.  Smith,  27  Gratt.  892,  Robeson  v.  Peltenger 
was  quoted,  apparently  with  approbation,  but  the  question  of  the  prevalence 
of  the  English  doctrine  was  not  before  the  court  in  that  case  and  does  not 
seem  to  have  yet  arisen  squarely. 

While,  as  we  have  seen  by  the  above  review,  the  English  doctrine 
is  generally  repudiated  in  this  country,  it  is  upheld  in  Delaware,  Claw- 
son  V.  Primrose,  4  Del.  Ch.  643,  in  which  case  Bates,  Ch.,  delivered  a 
very  elaborate  and  learned  opinion.  It  was  proved  that  certain  win- 
dows opening  upon  neighboring  land  had  been  in  the  same  condition 
as  at  the  time  of  suit  brought  and  had  been  used  by  the  successive 
owners  and  occupiers  of  the  dwelling-house  for  thirty-five  years,  and 
that  the  defendant  was  about  to  place  a  frame  tenement  upon  the  ad- 
joining land  so  as  to  wholly  darken  the  windows.  The  house  owner 
applied  for  an  injunction;  his  application  was  resisted  on  the  ground, 
inter  alia,  that  the  law  of  ancient  lights  of  England,  was  not  the  law 
of  Delaware.  The  chancellor,  however,  did  not  acquiesce  in  this  view  and 
granted  the  injunction.  In  his  opinion,  after  reviewing  the  history  of  the 
changes  in  the  periods  of  limitation  and  of  legal  memory,  he  announced 
the  position  "that  whenever  the  rule  of  presumptive  title  from  twenty 
years'  possession  by  analogy  to  the  statute  of  James  was  adopted  for  in- 
corporeal rights  generally,  it  became,  thenceforth,  by  its  own  force,  the  law 
of  title  to  light  and  air,  as  one  species  of  incorporeal  rights,  without  await- 
ing the  occurrence  of  an  adjudicated  case  of  the  application  of  the  modified 
rule  to  these  particular  rights  ;  otherwise  we  should  have  this  result,  that 
while  a  title  to  some  kinds  of  incorpqreal  rights  might  be  gained  by  twenty 
years'  enjoyment  by  analogy  to  the  statute  of  James,  others,  or  at  least 
one  species,  that  of  light  and  air,  would  remain  under  the  old  doctrine  of 
immemorial  presumption  requiring  a  period  of  sixty  years.  And  thus  the 
very  principle  upon  which  the  analogy  of  the  statute  of  James  was  adopted, 
viz  :  to  give  uniformity  to  the  term  required  for  raising  possessory  titles, 
would  fail  at  the  point  where  it  was  of  most  value, — for  certainly  such 
uniformity  of  title  is  more  important  among  different  kinds  of  incorporeal 
rights  themselves,  than  as  between  incorporeal  rights  and  lands, — clearly 
the  very  principle  upon  which  the  equitable  extension  of  the  statute  of 
James  proceeded  necessarily  made  it  applicable  from  its  first  adoption 
to  every  species  of  incorporeal  right."  In  examining  the  authorities  the 
chancellor  cited  Eeymer  v.  Summers,  Bull.  N.  P.  74,  decided  in  1122,  as 
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showing  the  application  of  the  twenty  years'  rule  to  a  right  of  way;  he 
referred,  also,  to  the  nisi  prius  decisions  of  Lewis  v.  Price  and  Dougal  v. 
Wilson,  both  admittedly  before  the  .Revolution,  and  besides  pointed  out 
that  the  possession  relied  upon  in  Darwin  v.  Upton  must  have  com- 
menced prior  to  1776. 

The  great  strength  of  the  learned  chancellor's  opinion  lies  in  the  posi- 
tion assumed  as  to  when  the  law  must  be  taken  to  have  been  settled  as 
to  the  introduction  of  the  twenty  years'  modification,  and  we  are  inclined 
to  agree  with  him  that  so  soon  as  it  became  established  as  to  one  incor- 
poreal hereditament  it  became  established  as  to  all,  and  are  utterly  un- 
able to  understand  the  contempt  with  which  the  nisi  prius  decisions  of 
Sir  John  Eardley  Wilmot  have,  in  effect,  been  treated ;  a  nisi  prius  deci- 
sion, it  appears  to  us,  must  be  taken  to  properly  declare  the  law  until  over- 
turned by  a  superior  decision ;  and  when  the  nisi  prius  decision  is  affirmed,^ 
or  is  supported  by  a  decision  in  banc,  it  would  seem  that  the  only  true  posi- 
tion to  be  taken  is  that  the  law  was  as  stated  in  the  nisi  prius  decision  at 
the  time  such  decision  was  made,  and,  this  being  the  case,  it  seems  to  us 
that  the  modern  doctrine  of  ancient  lights  was  the  law  of  England  at  the 
time  of  the  Revolution ;  and  further  that,  if  that  were  all  that  had  to  be 
considered,  it  should  be  regarded  as  in  force  here ;  but  the  common  law 
of  England  is  and  was  in  force  in  this  country  only  so  far  as  it  fitted  the 
political,  social  and  material  condition  of  this  country,  and,  on  the  ground 
that  the  doctrine  of  ancient  lights,  which  might  be  well  enough  in  an  old, 
small,  and  settled  country,  where  little  could  be  done  without  coming  to  the 
notice  of  the  persons  to  be  affected  by  the  act  done,  would  in  this  country, 
owing  to  its  extent,  its  unsettled  condition  and  constant  state  of  change 
and  progress,  be  productive  of  injustice  and  would  have  the  effect  of  clog- 
ging the  wheels  of  enterprise,  we  think  that  the  doctrine  ought  not  to  be 
here  regarded  or  upheld  ;  but  it  seems  to  us  that  those  courts  which  have 
placed  their  repudiation  of  the  doctrine  on  the  latter  ground  and  not  those 
who  have  rested  on  the  supposed  condition  of  the  English  law  at  the 
time  of  the  Revolution  are  to  be  regarded  as  the  more  correct  expositors 
of  the  law  of  this  country  and  of  the  reason  therefor. 

Statutory  Prevention  of  Acauirement  of  Easement  of  Idglit  and 
Air  by  User. 

A  few  States  have  provided  by  statute  that  no  one  by  erecting  a  house 
or  a  building  with  windows  overlooking  another's  land  shall,  by  the  continu- 
ance of  such  windows,  acquire  an  easement  of  light  and  air  so  as  to  pre- 
vent the  erection  of  a  building  on  the  overlooked  land,  Massachusetts,  Pub. 
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St.  (1882),  Ch.  122,  §  1  ;  Ehode  Island,  Pub.  St.  (1882),  Ch.  175,  §  5  ; 
Connecticut,  Rev.  St.  (1815),  Tit.  18,  Ch.  6,  Art.  1,  §  19;  Iowa,  Bev. 
Code  (1880),  §  2032;   West  Virginia,  Rev.  St.  (1878),  Ch.  149,  §  13. 

Grant  of  Ldglit  and  Air  by  Implication  from  Conveyance. 

While  the  law  may  be  stated  to  be  that  in  the  United  States,  except 
Delaware,  the  easement  of  light  and  air  cannot  be  acquired  by  mere  user 
for  twenty  years  or  more,  yet  a  doctrine  has  prevailed  in  many  parts  of 
the  country  according  to  which  an  easement  is  given  by  implication  from 
a  conveyance.  The  doctrine  is  as  follows :  That  where  a  man  owning 
land  erects  thereon  a  building  with  windows  which  receive  light  and  air 
over  a  portion  of  the  land,  and  he  sells  or  conveys  the  house,  retaining  the 
portion  of  his  land  which  is  not  built  upon,  he  impliedly  grants  an  ease- 
ment of  light  and  air  over  the  retained  part,  and  neither  he  nor  any  sub- 
sequent grantee  of  the  reserved  portion  will  be  permitted  to  materially 
interfere  with  the  flow  of  light  and  air  to  the  house ;  in  other  words,  the 
original  owner  will  be  deemed  to  have  impressed  a  servitude  on  the 
unimproved  land  for  the  benefit  of  the  house.  This  doctrine  it  will  be 
observed  has  a  strong  resemblance  to  the  destination  du  pere  de  famille 
which  exists  in  the  French  code  and  which  prevails  in  Louisiana,  where 
it  is  held  applicable  to  the  easement  of  light  and  air,  Lavilleheuvre  v. 
Cosgrove,  13  La.  Ann.  323;  Cleris  v.  Tieman,  15  Id.  316. 

The  doctrine  above  stated  appears  to  have  been  first  announced  in  Storey 
V.  Oden,  12  Mass.  157,  where  it  was  said  that  if  one  who  owns  two  lots 
sells  one,  on  which  is  a  building,  without  reserving  the  right  to  build  on 
the  other,  he  thereby  grants  an  easement  and  cannot  stop  the  windows  of 
the  house  he  has  sold ;  this  was  also  recognized  as  the  law  in  Grant  r. 
Chase,  17  Id.  443  ;  and  by  a  dictum  of  Story,  J.,  in  United  States  v.  Apple- 
ton,  1  Sumn.  492.  This  doctrine,  at  least  as  stated  in  its  baldness,  can 
hardly  be  said  to  be  generally  prevalent  in  the  United  States,  although 
there  are  dicta  and  some  cases  which  support  it,  and  in  many  cases  even 
where  it  is  recognized,  its  operation  is  strictly  confined  within  its  terms ; 
thus  in  Maynard  v.  Usher,  17  Pa.  St.  222,  the  court  held  the  doctrine 
inapplicable  where  two  lots  owned  by  the  same  person,  upon  one  of  which 
was  a  house  with  windows  overlooking  the  other,  were  sold  on  the  same 
day  and  at  the  same  auction,  the  vacant  lot  being  sold  first  and  as  free 
from  all  incumbrances.  The  court  refused  to  consider  the  sales  as  simul- 
taneous, regarding  the  case  as  one  in  which  the  law  would  take  account 
of  the  division  of  a  day.  The  court  did  not  pass  upon  or  discuss  the  va- 
lidity of  the  doctrine,  that  an  easement  could  arise  by  implication  from  a 
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sale,  but,  assuming  it,  said:  "The  principle  assumed  is,  that  the  vendor 
grants  an  easement  by  implication,  because  the  house  as  it  exists  demands 
the  easement,  and  he  has  power  to  grant  it.  On  this  principle,  therefore, 
the  easement  cannot  be  implied,  unless,  at  the  time  of  the  sale,  the  vendor 
owned  the  adjoining  lot,"  and  in  Maryland,  although,  as  we  shall  see 
farther  on,  the  courts  in  that  State  have  gone  perhaps  farther  than  any 
others  in  sustaining  the  doctrine  of  an  implied  grant,  yet  it  is  held  that 
the  grantor  must  be  the  owner  of  both  properties,  and,  therefore,  where 
an  agent  for  two  sets  of  owners  conveyed  both  the  house  and  the  vacant 
lot,  it  was  held  that  no  easement  was  implied.  Cherry  v.  Steins  11  Md.  1. 
In  New  Jersey,  in  Sufphen  r.  Therkelson,  38  N.  J.  Eq.  318,  the  implica- 
tion of  an  easement  from  conveyance  seems  to  be  recognized,  and  there  is, 
in  New  York,  a  dictum  to  the  same  effect  by  Selden,  J.,  of  the  Court  of 
Appeals,  in  Lampman  v.  Milks,  21  N.  Y.  505,  following  which  dictum  is 
Havens  v.  Klein,  51  How.  Pr.  82,  a  decision  of  a  subordinate  court,  in 
which  case  it  is  held  that  windows  are  open  and  visible  marks  of  an  ease- 
ment of  a  character  to  give  notice  to  a  subsequent  purchaser  of  the  vacant 
or  alleged  to  be  servient  lot.  In  Pennsylvania,  a  dictum  of  Thompson,  J., 
and  a  decision  by  the  Court  of  Common  Pleas  No.  3,  of  Philadelphija,  Kay 
V.  Stallman  et  al.,  2  W.  N.  C.  643,  may  be  cited  in  support  of  the  doctrine 
of  an  implied  grant.  In  Kay  v.  Stallman  Finletter,  J.,  seems  to  go  to 
the  full  extent  of  holding  that  windows  are  notice  of  a  permanent  ease- 
ment, and  to  uphold  the  grant  of  the  easement  by  implication.  In  that 
case  the  defendant,  Stallman,  owning  a  lot,  upon  which  was  a  house  with 
windows  opening  to  the  north,  sold  the  house  but  retained  a  strip  some 
eight  feet  wide,  lying  to  the  north  and  beginning  some  fourteen  inches 
from  the  house  line.  A  strip  north  of  it,  on  the  rear  of  the  premises,  was 
an  alley,  and  the  deed  granted  a  right  of  way  over  the  strip,  as  a  cartway 
"to  and  from  the  alley,  until  such  time  as  the  alley  should  be  extended  to 
a  certain  street,  when  the  cartway  might  be  closed.  Stallman  purchased 
some  more  land  to  the  north  and  agreed  to  sell  this  land  and  the  eight  feet 
wide  strip  to  Grebe,  also  a  defendant,  for  the  purpose  of  erecting  a  build- 
ing, beginning  on  the  same  line  of  the  strip.  An  injunction  was  asked  for. 
Prom  the  report  it  does  not  appear  that  the  circumstances  which  would 
have  authorized  the  closing  of  the  cartway,  as  such,  had  arisen,  but  as  the 
case  was  argued  and  decided  upon  the  question  of  interference  with  light 
and  air  and  not  on  the  ground  that  a  way  was  obstructed,  it  is  presumable 
that  such  circumstances  were  present.  Finletter,  J.,  in  continuing  the 
injunction,  said :  "  Windows  are  necessarily  visible  and  notorious  and 
have  the  character  of  permanent  conveniences.  It  is  conceded  they  pass  by 
grant  unless  expressly  excluded.    It  is  however  contended,  that  the  express 
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grant  of  a  right  of  way  adjoining  the  plaintiff's  lot  by  implication  excludes 
all  other  incidents  of  the  land  not  specified  in  the  deed.  It  is  not  easy  to 
see  how  the  addition  of  an  appurtenance  can  affect  those  which  are  fixed  by 
law,  unless  they  are  inconsistent.  A  right  of  way  is  consistent  with 
the  right  to  the  enjoyment  of  light  and  air.  The  stipulation  that,  at  a 
time  certain,  it  should  be  determined  simply  drops  this  particular  easement 
from  the  grant.  How  can  it,  or  why  should  it,  carry  with  it  the  other 
incidents  of  the  land  ?"  It  is  thought  that  the  position  taken  in  this 
case  is  not  law  in  Pennsylvania,  that  it  is  in  conflict  with  Eaverstick  v, 
Sipe,  33  Pa.  St  868,  and  is  not  supported  even  by  the  modified  doctrine 
apparently  recognized  in  Eennyson's  Appeal,  infra,  to  wit :  That  where 
the  windows  opened  are  strictly  necessary  for  the  enjoyment  of  the  prem- 
ises, an  implication  of  an  easement  may  be  discovered,  for  here  no  strict 
necessity  appears  to  have  been  alleged,  and  the  court  certainly  went  upon 
the  ground  of  a  presumption  in  favor  of  a  grant  from  the  mere  fact  that 
windows  were  opened.  The  Maryland  case  of  Janes  v.  Jenkins,  34  Md. 
1,  goes  very  far  in  the  direction  led  by  Olden  v.  Storey,  Alvey,  J.,  in 
delivering  the  opinion  of  the  court,  laid  down  the  law  as  follows : 
"  When  an  owner  has  erected  and  annexed  peculiar  properties  and  inci- 
dents to  different  parts  of  his  estate  (and  it  matters  not  whether  it  be  done 
by  himself  or  his  tenant  by  his  authority)  so  that  one  portion  of  his  land 
becomes  visibly  dependent  upon  another  for  the  supply  or  escape  of  water, 
or  the  supply  of  light  and  air,  and  for  means  of  access  or  for  beneficial 
use  and  occupation,  and  he  grants  the  part  to  which  such  incidents  are 
annexed,  those  incidents,  thus  plainly  attached  to  the  part  granted  and  to 
which  another  part  is  made  servient,  will  pass  to  the  grantee  as  accessory 
to  the  beneficial  use  and  enjoyment  of  the  land."  The  doctrine  was  in 
the  case  cited  applied  to  the  easement  of  light  and  air,  and  this  opinion,  it 
will  be  observed,  almost  exactly  states  the  rule  of  the  destination  du  pere 
de  famille. 

Opposed  to  the  decisions  and  dicta  above  referred  to,  we  have  some  very 
positive  authorities  in  Massachusetts ;  it  was  decided  in  Collier  v.  Pierce, 
7  Gray,  18,  that  where  two  lots  were  sold  on  the  same  day,  the  house  lot 
first,  there  was  no  easement;  see  also  Eandallv.  Sanderson,  111  Mass. 
114  ;  and  in  Keats  v.  Hugo,  115  Mass.  204,  it  was  decided  that  there  was  no 
grant  of  an  easement  of  light  and  air  to  be  implied  from  the  conveyance  of 
a  house.  In  New  York,  the  dictum  of  Selden,  J.,  supra,  is  opposed  by  the 
case  of  Doyle  v.  Lord,  64  N.  Y.  489,  and  by  the  decisions  in  lower  courts 
of  Palmer  v.  Wetmore,  2  Sand.  316,  and  Shipman  v.  Beers,  2  Abb.  N.  C. 
435 ;  in  the  former  of  these  two  cases,  the  court  held  that  a  landlord,  owning 
property  adjoining  a  house  demised  by  him,  could  lawfully  so  build  as  to 
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shut  up  the  windows  of  the  demised  premises.  The  case  is  noteworthy  from 
the  fact  that  Sandford,  J.,  who,  as  Vice  Chancellor,  had  two  years  previ- 
ously intimated  a  leaning  towards  the  doctrine  of  ancient  lights,  took  part 
in  the  decision.  To  the  list  of  adverse  authorities  may  be  added  Mullen  v. 
Strieker,  19  Oh.  St.  135  ;  Keiper  v.  Elein,  51  Ind.  316  ;  Fowell  v.  Sims, 
5  W.  Va.  1 ;  Turner  v.  Thompson,  58  Ga.  268  ;  and  in  Morrison  v.  Mar- 
quardt,  24  Iowa,  35,  a  very  strong  opinion  was  expressed  by  the  court 
through  Dillon,  C.  J. :  "I  do  not  believe  the  rule  as  applied  to  our  situa- 
tion a  sound  one,  which  holds  that  under  any  circumstances  this  right 
can  by  implication  be  burdened  upon  an  adjoining  estate  so  as  to  prevent 
the  owner  thereof  from  building  upon  or  improving  it  as  he  pleases  I 
would,  therefore,  reverse  the  rule  \i.  e.,  that  which,  it  was  claimed  on  argu- 
ment, held  that  a  right  could  be  implied],  and  hold  that  he  who  claims 
that  the  ten,  twenty  or  thirty  feet  adjoining  him  (which  in  cities  may  be 
very  valuable)  shall  remain  vacant  and  unimproved  should  found  such 
claims  upon  an  express  grant  or  covenant."  Prom  the  circumstances  of 
the  case,  however,  a  decision  of  the  question  became  unnecessary  since 
the  evidence  showed  that  the  easement  claimed  was  not  requisite  for  the 
enjoyment  of  the  premises,  and  the  decision  was  that  no  case  had  been 
shown  which  would  justify  the  interposition  of  the  law,  even  if  an 
implication  of  a  grant  could  arise  from  necessity. 

In  some  cases  it  has  been  held,  and  in  some  intimated  rather  than  held, 
that  where  a  grant  of  a  house  has  been  made  and  an  easement  of  light  is 
necessary  for  the  enjoyment  of  the  premises  granted,  an  easement  for  so 
much  light  as  is  strictly  necessary,  not  so  much  as  could  be  pleasant  or 
convenient,  will  be  implied;  see  Benny  son's  Appeal,  94  Pa.  St.  141; 
Turner  v.  Thompson,  58  Ga.  268 ;  White  v.  Bradley,  66  Me,  254 ;  but 
the  easement  will  not  be  sustained  where  the  house  can  be  sufficiently  fed 
with  light  from  another  quarter,  Bennyson's  Appeal,  supra,  or  where 
the  claimant  of  the  easement  can,  at  a  reasonable  cost,  have  or  substitute 
other  lights  to  his  building,  so  that  he  may  continue  and  have  reasonable 
enjoyment  of  the  same,  Powell  v.  Sims,  5  W.  Va.  1.  But  it  has  been  ab- 
solutely denied  that  there  is  any  implication  of  a  grant,  even  where  the 
case  appears  to  be  one  of  necessity;  thus  in  Mullen  v.  Strieker,  19  Oh. 
St.  135,  Welch,  J.,  delivering  the  opinion  of  the  court,  said:  "What we 
hold  is  that  the  law  of  implied  grants  and  implied  reservations  based  upon 
necessity  or  use  alone  should  not  be  applied  to  easements  for  light  and  air 
over  the  premises  in  any  case."  See  also  Keats  v.  Hugo,  115  Mass.  204, 
and  the  remarks  of  Dillon,  C.  J.,  in  Morrison  v.  Marquardt,  quoted 
supra. 

The  grant  of  an  easement  of  light  and  air  may  be,  sometimes,  implied 
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from  the  purpose  for  which  the  land  over  which  it  is  claimed  has  been 
taken ;  as  where  a  canal  or  railroad  company  takes  land  forming  part 
of  a  highway,  in  such  case  the  easement  of  light  will  be  preserved  in 
favor  of  a  property  fronting  on  it  to  the  same  extent  as  though  the 
highway  remained  in  the  hands  of  the  public,  Barrett  v.  Johnson,  15 
N.  J.  Eq.  481 ;  or  where  land  has  been  sold  by  a  plat  which  represents 
that  land  adjoining  it  has  been  devoted  to  a  purpose  which  would  require 
its  being  kept  open  ;  thus,  where  land  was  laid  out  for  camp-meeting  pur- 
poses, and  lots  were  sold  by  a  plat  which  showed  a  tract  marked  "camp 
ground,"  it  was  held  that  there  was  an  implied  covenant  not  to  build  on 
the  "camp  ground,"  Lennig  v.  Ocean  Association,  41  N.  J.  Eq.  606  ;  but 
a  grant  of  a  passage  way  of  a  certain  width  does  not  imply  a  grant  of  the 
easement  of  light  and  air  over  the  land  set  apartfor  the  passage,  Burn- 
ham  V.  Nevins,  144  Mass.  88 ;  and  the  right  of  light  and  air  cannot  be 
acquired  over  a  private  alley  by  opening  windows  upon  it  and  enjoying 
light  and  air  through  them  for  a  long  time,  Dexter  v.  Tree,  117  111.  532 ; 
but  an  easement  of  light  belongs  to  an  owner  of  property  fronting  on  the 
public  street,  Id.,  so  that  if  interfered  with,  as  by  the  erection  of  an  elevated 
railroad  or  otherwise,  there  is  such  an  interference  with  the  right  as  will 
call  for  compensation  in  damages,  Story  v.  N.  Y.  Elevated  B.  B.  Co.,  90 
N.  T.  122 ;  Lahr  v.  Metropolitan  Elevated  B.  B.  Co.,  104  N.  Y.  268 ; 
Pond  V.  Metropolitan  Elevated  B.  B.  Co.,  49  N.  Y.  S.  C.  567 ;  it  has 
also  been  so  held  where  the  interruption  was  by  the  building  of  an  ordi- 
nary railroad,  Adams  v.  G.  B.  &  Q.  B.  B.  Co.,  39  N.  W.  Repr.  629 ;  S.  C. 
(S.  C.  of  Minn.),  1  L.  R.  A.  493. 

It  may  be  remarked,  that,  under  the  most  liberal  interpretation  given  to 
the  American  rule,  an  easement  of  light  is  restricted  to  what  is  reasonably 
necessary  for  the  enjoyment  of  the  premises,  Eaggerty  v.  Lee  (Ct.  of 
Chan,  of  N.  J.),  13  Cent.  Rep.  382 ;  this  is  contrary  to  the  English  rule, 
which  is,  that  the  owner  of  the  dominant  tenement  is  entitled  to  the  same 
quantity  of  light  that  he  enjoyed  during  the  period  of  prescription,  irre- 
spective of  the  purpose  for  which  he  enjoyed  it,  the  test  in  case  of  an 
interference  being,  not  whether  there  remains  sufficient  light  for  the  domi- 
nant tenement,  according  to  its  actual  mode  of  occupation,  but  whether 
there  is  an  actual  diminution  of  light  which  is  injurious  thereto,  considered 
either  in  its  present  or  any  future  condition,  Tudor's  Lead.  Cas.  in  Real 
Prop.  202. 

The  right  to  light  and  air  cannot  be  extended  to  a  right  to  have  and 
enjoy  a  view  and  there  is  no  easement  of  view  except  by  an  express  con- 
tract or  covenant,  Harwond  v.  Tompkins,  24  N.  J.  L.  425 ;  Clarke  v.  City 
of  Providence  (S.  C.  of  R.  I.),  15  Atl.  Repr.  763. 


Bight  of  Lateral  Support. 

WILLIAM  THURSTON  v.  EBENEZER  HANCOCK. 

Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  March  Term,  1815. 

[Reported  18  Massachusetts  Reports,  320.] 

Where  one  built  an  house  on  his  own  land  within  two  feet  of  the  boundary 
line  of  his  land,  and,  ten  years  after,  the  owner  of  the  land  adjoining  dug 
so  deep  into  his  own  land  as  to  endanger  the  house  ;  and  the  owner  of  the 
house,  on  that  account,  left  it  and  took  it  down ;  it  was  holden  that  no 
action  lay  for  the  owner  of  the  house  for  the  damage  done  to  the  house: 
but  that  he  was  entitled  to  an  action  for  the  damage  arising  from  the 
falling  of  his  natural  soil  into  the  pit  so  dug. 

This  was  an  action  of  the  case,  in  -whicli  the  plaintiff  declares  that, 
long  before  the  several  grievances  afterwards  mentioned  and  at  the 
several  times  of  committing  the  same,  he  was  and  from  thence  hitherto 
hath  been  and  still  is  seized  in  fee  of  a  certain  messuage  or  dwelling 
house  and  land,  with  the  appurtenances  in  Boston,  and  which  were  in 
his  possession  and  occupancy,  and  he  had  and  still  ought  to  have  the 
full,  safe  and  secure  use  and  enjoyment  of  the  same ;  nevertheless  the 
defendants,  well  knowing  the  premises,  but  maliciously  contriving  and 
intending  to  hurt  the  plaintiff  in  this  behalf,  and  to  deprive  him  of  the 
use  and  benefit  of  the  said  dwelling  house,  on,  &c.  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  suing  his  original  writ 
in  this  behalf,  at  Boston  aforesaid,  wrongfully  and  injuriously  took, 
dug  and  carried  away  the  earth,  ground  and  soil  from  the  land  next 
adjoining  the  plaintiff's  said  dwelling  house  And  land,  to  a  great  depth, 
that  is  to  say,  to  the  depth  of  sixty  feet  below  the  ancient  surface  of 
the  said  next  adjoining  land,  and  below  the  foundation  of  the  plaintiff's 
said  dwelling  house,  and  so  "near  and  so  close  to  the  said  dwelling  house 
and  land,  that  the  ground,  earth  and  soil  of  the  plaintiff  was  under- 
mined, and  hath  fallen  away  from  around  his  said  dwelling  house,  and 
from  his  land  on  which  the  same  are  situated ;  so  that  the  cellar  walls 
thereof  have  been  left  naked  and  exposed ;  by  reason  whereof  the  plain- 
tiff hath  been  and  still  is  greatly  prejudiced  and  injured  in  his  afore- 
said estate  of  and  in  the  said  dwelling  house  and  land,  and  the  same  is 
(252) 
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become  of  no  value  to  him,  and  the  said  house  hath  been  and  still  is  in 
great  danger  of  being  thereby  undermined  and  of  falling  down,  and 
hath  been  thereby  rendered  wholly  unsafe  and  insecure  to  dwell  in,  and 
of  no  use  or  benefit  to  the  plaintiff,  and  by  reason  of  the  premises  he 
hath  been  obliged  to  quit  said  house  and  to  leave  the  same  empty  and 
untenanted,  and  been  put  to  great  trouble  and  expense,  and  hath  been 
and  still  is  deprived  of  all  benefit,  use  and  enjoyment  thereof  by  means 
and  on  account  of  the  premises.     To  his  damage  20,000  dollars. 

A  trial  was  had  upon  the  issue  of  not  guilty,  November  term  1813, 
and  a  verdict  found  for  the  defendants,  was  to  be  set  aside,  and  a  new 
trial  granted,  if  in  the  opinion  of  the  court  the  plaintiff  was  entitled  to 
maintain  his  action  upon  the  following  state  of  facts  reported  by  the 
judge  who  sat  in  the  trial :  viz.  That  the  plaintiff  in  the  year  1802, 
purchased  a  parcel  of  land  upon  Beacon-hill,  so  called,  in  Boston, 
bounded  westwardly  on  land  belonging  to  the  town  of  Boston  on  the 
said  hill,  eastwardly  on  Bowdoin  street  so  called,  and  northwardly 
and  southwardly  on  land  of  D.  D.  Rogers,  Esq. — That  aftei"wards  in 
1804,  the  plaintiff  erected  a  valuable  brick  dwelling  house  thereon, 
which  stood  at  the  distance  of  forty  feet  from  the  northern  and  southern 
bounds  of  his  land ;  the  backside  of  the  said  house  being  about  two 
feet  from  the  western  bounds  of  said  land. — That  the  foundation  of  said 
house  was  placed  about  fifteen  feet  below  the  ancient  surface  of  the 
land. — That  the  plaintiff  with  his  family  occupied  the  said  house  and 
land,  from  the  month  of  December  1804,  until  they  were  obliged  to 
remove  therefrom,  as  hereafter  mentioned. — That  the  defendants  com- 
menced digging  and  removing  the  gravel  from  the  side  of  the  said  hill 
in  the  year  1811. — That  on  the  27th  of  July  1811,  the  plaintiff  gave 
them  written  notice  that  his  house  was  endangered  thereby. — That  the 
defendants  notwithstanding  continued  to  dig  and  carry  away  the  earth 
and  gravel  from  the  hill,  until  the  commencement  of  this  action.  That 
the  only  land  belonging  to  the  defendants,  which  adjoined  to  the  said 
house  and  land  of  the  plaintiff,  was  purchased  by  them  of  the  town  of 
Boston,  and  conveyed  by  deed  dated  the  6th  of  August  1811. — That 
the  land  thus  bought  by  the  defendants  consisted  of  a  lot  about  one 
hundred  feet  square,  upon  the  top  of  said  Beacon-hill,  and  a  right  in  an 
highway,  thirty  feet  wide,  leading  to  it  from  Sumner  street. — That  this 
lot  and  highway  were  laid  out  by  said  town  more  than  sixty  years  since, 
for  the  purpose  of  erecting  a  beacon,  and  have  never  been  used  for  any 
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other  purpose,  except  the  erection  of  a  monument. — That  the  town 
derived  its  title  to  said  land  from  long  continued  possession  for  the 
purpose  aforesaid. — That  all  these  facts  were  known  to  the  defendants, 
before  they  purchased  said  land  of  the  town. — That  this  land  adjoined 
the  plaintiff's  house  and  land  on  the  western  side,  and  at  the  time  of 
suing  out  the  plaintiff's  writ  the  defendants'  digging  and  removal  of  the 
earth  as  aforesaid  had  approached  on  the  surface  within  jfive  or  six  feet 
of  the  plaintiff's  house  on  the  western  side  thereof,  and  in  some  places 
the  earth  had,  by  reason  of  said  digging  and  removal,  fallen  from  the 
walls  thereof. — That  the  defendants  had  dug  and  carried  away  the 
earth  near  the  northwestwardly  corner  of-  said  house  to  the  depth  of 
forty-five  feet,  and  on  the  western  side  thereof  to  the  depth  of  thirty 
feet,  below  the  natural  surface  of  their  own  as  well  as  of  the  plaintiff's 
land. — That  the  earth  dug  and  removed  by  the  defendants  as  aforesaid 
was  upon  and  from  their  said  land  next  adjoining  the  plaintiff's  land. — 
That  by  reason  of  the  digging  and  removing  of  the  earth  as  aforesaid, 
to  the  depth  aforesaid,  below  the  ancient  surface  of  the  earth,  a  part  of 
the  plaintiff's  earth  and  soil,  on  the  surface  of  his  said  land,  had  fallen 
away  and  slidden  upon  the  defendants'  land ;  and  the  foundation  of 
the  plaintiff's  house  was  rendered  insecure,  and  it  became,  and  was  at 
the  time  of  commencing  this  action,  unsafe  and  dangerous  to  dwell  in 
said  house ;  and  the  plaintiff  was  obliged  to  quit  and  abandon  the  same, 
previous  to  his  commencing  this  action,  and  afterwards  to  take  it  down 
in  order  to  save  the  materials  thereof. 

The  cause  was  argued  at  the  last  March  term  by  Otis  and  Prescott  for 
the  plaintiff  and  the  Solicitor  General  and  Aylwin  for  the  defendants : 
and  being  continued  for  advisement,  the  opinion  of  the  court  was  now 
delivered  by 

Paekee,  C.  J.  The  facts  agreed  present  a  case  of  great  misfortune 
and  loss,  and  one  which  has  induced  us  to  look  very  minutely  into  the 
authorities,  to  see  if  any  remedy  exists  in  law  against  those  who  have 
been  the  immediate  actors  in  what  has  occasioned  the  loss :  but  after  all 
the  researches  we  have  been  able  to  make,  we  cannot  satisfy  ourselves 
that  the  facts  reported  will  maintain  this  action. 

The  plaintiff  purchased  his  land  in  the  year  1802,  on  the  summit  of 
Beacon-hill,  which  has  a  rapid  declivity  on  all  sides.      In  1804  he 
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erected  a  brick  dwelling  house  and  out  houses  on  this  lot ;  and  laid  his 
foundation,  on  the  western  side,  within  two  feet  of  his  boundary  line. 
The  inbabitants  of  the  town  of  Boston  were  at  that  time  the  owners, 
either  by  original  title  or  by  an  uninterrupted  possession  for  more  than 
sixty  years,  of  the  land  on  the  hill  lying  westwardly  of  the  lot  purchased 
by  the  plaintiff.  On  the  6th  of  August  1811,  the  defendants  purchased 
of  the  town  the  land  situated  westwardly  of  the  said  lot  owned  by  the 
plaintiff;  and  in  the  same  year  commenced  levelling  the  hill,  by  digging 
and  carrying  away  the  gravel :  they  not  actually  digging  up  to  the  line 
of  division  between  them  and  the  plaintiff;  but  keeping  five  or  six  feet 
therefrom.  Nevertheless  by  reason  of  the  slope  of  the  hill,  the  earth 
fell  away,  so  as  in  some  places  to  leave  the  plaintiff's  foundation  wall 
bare,  and  so  to  endanger  the  falling  of  his  house,  as  to  make  it  prudent 
and  necessary,  in  the  opinion  of  skilful  persons,  for  the  safety  of  the 
lives  of  himself  and  his  family,  to  remove  from  the  house ;  and  in 
order  to  save  the  materials,  to  take  down  the  house,  and  to  rebuild  it 
on  a  safer  foundation.  The  defendants  were  notified  of  the  probable 
consequences  of  thus  digging  by  the  plaintiff,  and  were  warned  that 
they  would  be  called  upon  for  damages,  in  case  of  any  loss. 

The  manner,  in  which  the  town  of  Boston  acquired  a  title  to  the 
land,  or  the  particular  use  to  which  it  was  appropriated,  can  have  no 
influence  upon  the  question ;  as  the  fee  was  in  the  town,  without  any 
restriction  as  to  the  manner  in  which  the  land  should  be  used  or 
occupied. 

It  is  a  common  principle  of  the  civil  and  of  the  common  law,  that 
the  proprietor  of  land,  unless  restrained  by  covenant  or  custom,  has  the 
entire  dominion,  not  only  of  the  soil,  but  of  the  space  above  and  below 
the  surface,  to  any  extent  he  may  choose  to  occupy  it. 

The  law,  founded  upon  principles  of  reason  and  common  utility,  has 
admitted  a  qualification  to  this  dominion,  restricting  the  proprietor  so 
to  use  his  own,  as  not  to  injure  the  property  or  impair  any  actual 
existing  rights  of  another.  Sic  utere  tuo  vt  alienum  non  laedas.  Thus 
no  man,  having  land  adjoining  his  neighbor's  which  has  been  long 
built  upon,  shall  erect  a  building  in  such  manner  as  to  interrupt  the 
light  or  the  air  of  his  neighbor's  house,  or  expose  it  to  injury  from  the 
weather,  or  to  unwholesome  smells. 

But  this  subjection  of  the  use  of  a  man's  own  property  to  the  con- 
venience of  his  neighbor,  is  founded  upon   a  supposed  pre-existing 
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right  in  his  neighbor  to  have  and  enjoy  the  privilege,  which  by  such 
act  is  impaired.  Therefore  it  is  that  by  the  ancient  common  law  no 
man  could  maintain  an  action  against  the  owner  of  an  adjoining  tract 
of  land,  for  interrupting  the  passage  of  the  light  or  the  air  to  a  tene- 
ment, unless  the  tenement  thus  affected  was  ancient :  so  that  the  plain- 
tiff could  prescribe  for  the  privilege,  of  which  he  had  been  deprived ; 
upon  the  common  notion  of  prescription,  that  there  was  formerly  a 
grant  of  the  privilege  which  grant  has  been  lost  by  lapse  of  time, 
although  the  enjoyment  of  it  has  continued. 

Now  in  such  case  of  a  grant  presumed,  it  shall  for  the  purposes  of 
justice  be  further  presumed  that  it  was  from  the  ancestor  of  the  man 
interrupting  the  privilege ;  or  from  those  whose  estate  he  has ;  so  as  to 
control  him  in  the  use  of  his  own  property,  in  any  manner  that  shall 
interfere  with,  or  defeat  an  ancient  grant  thus  supposed  to  have  been 
made.  This  is  the  only  way  of  accounting  for  the  common  law  prin- 
ciple, which  gives  one  neighbor  an  action  against  another,  for  making 
the  same  use  of  his  property  which  he  has  made  of  his  own.  And  it  is 
a  reasonable  principle :  for  it  would  be  exceedingly  unjust  that  succes- 
sive purchasers  or  inheritors  of  an  estate  for  the  space  of  sixty  years, 
with  certain  valuable  privileges  attached  to  it,  should  be  liable  to  be 
disturbed  by  the  representatives  or  successors  of  those  who  originally 
granted  or  consented  to,  or  acquiesced  in  the  use  of  the  privilege. 

It  is  true  that  of  late  years  the  courts  in  England  have  sustained 
actions  for  the  obstruction  of  such  privileges  of  much  shorter  duration 
than  sixty  years.  But  the  same  principle  is  preserved  of  the  presump- 
tion of  a  grant.  And  indeed  the  modern  doctrine,  with  respect  to  ease- 
ments and  privileges,  is  but  a  necessary  consequence  of  the  late  deci- 
sions, that  grants  and  title  deeds  may  be  presumed  to  have  been  made, 
although  the  title  or  privilege  claimed  under  them  is  of  a  much  later 
date  than  the  ancient  time  of  prescription. 

The  plaintiff  cannot  pretend  to  found  his  action  upon  this  principle ; 
for  he  first  became  proprietor  of  the  land  in  1802,  and  built  his  house 
in  1804,  ten  years  before  the  commencement  of  hia  suit.  So  that  if  the 
presumption  of  a  grant  were  not  defeated  by  showing  the  commence- 
ment of  his  title  to  be  so  recent ;  yet  there  is  no  case,  where  less  than 
twenty  years  has  entitled  a  building  to  the  qualities  of  an  ancient  build- 
ing, so  as  to  give  the  owner  a  right  to  the  continued  use  of  privileges, 
the  full  enjoyment  of  which  necessarily  trenches  upon  his  neighbor's 
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right  to  use  his  own  property  in  the  way  he  shall  deem  most  to  his 
advantage.  A  man  who  purchases  a  house,  or  succeeds  to  one,  which 
has  the  marks  of  antiquity  about  it,  may  well  suppose  that  all  its 
privileges  of  right  appertain  to  the  house  :  and  indeed  they  could  not 
have  remained  so  long  without  the  culpable  negligence  or  friendly 
acquiescence  of  those  who  might  originally  have  had  a  right  to  hinder 
or  obstruct  them.  But  a  man  who  himself  builds  a  house,  adjoining 
his  neighboi-'s  land,  ought  to  foresee  the  probable  use  by  his  neighbor 
of  the  adjoining  land ;  and  by  convention  with  his  neighbor,  or  by  a 
different  arrangement  of  his  house,  secure  himself  against  future  inter- 
ruption and  inconvenience. 

This  seems  to  be  the  result  of  the  cases  anciently  settled  in  England, 
upon  the  subject  of  nuisance  or  interruption  of  privileges  and  ease- 
ments :  and  it  seems  to  be  as  much  the  dictate  of  common  sense  and 
sound  reason,  as  of  legal  authority. 

The  decisions  cited  by  the  counsel  for  the  plaintiff,*  in  support  of 
this  action,  generally  go  to  establish  only  the  general  principle,  that  a 
remedy  lies  for  one  who  is  injured  consequentially  by  the  acts  of  his 
neighbor  done  on  his  own  property.  The  civil  law  doctrine  cited 
from  Domat  will  be  found  upon  examination  to  go  no  further  than  the 
common  law  upon  this  subject.  For,  although  it  is  there  laid  down 
that  new  works  on  a  man's  ground  are  prohibited,  provided  they  are 
hurtful  to  others  who  have  a  right  to  hinder  them :  and  that  the  person 
erecting  them  shall  restore  things  to  their  former  state,  and  repair  the 
damages ;  from  whence  probably  the  common  law  remedy  of  abating 
a  nuisance  as  well  as  recovery  of  damages ;  yet  this  is  subsequently 
explained  and  qualified  in  another  part  of  the  same  chapter,  where  it  is 
said,  that  if  a  man  does  what  he  has  a  right  to  do  upon  his  own  land, 
without  trespassing  upon  any  law,  custom,  title  or  possession,  he  is  not 
liable  to  damage  for  injurious  consequences ;  unless  he  does  it,  not  for 
his  own  advantage,  but  maliciously;  and  the  damages  shall  be  con- 
sidered as  casualties  for  which  he  is  not  answerable. 

The  common  law  has  adopted  the  same  principle,  considering  the 
actual  enjoyment  of  an  easement  for  a  long  course  of  years,  as  establish- 

*  1  Domat,  309,  408.— Fitz.  N.  B.  183.— 9  Co.  59.— Palmer,  536.-1  Roll.  Abr. 
140.— Ibid.  430.    Slingsby  v.  Barnard.— \  Roll.  Rep.  88. — 2  Roll.  Abr.  565. — 2  Saund. 

397.— Co.  Litt.  56,  6.— 1  Burr.  337.-6  D.  &  B.  411.— 7  East.  368.— 1  B.  &  P.  405 

3  Wils.  461. 
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ing  a  right  which  cannot  with  impunity  be  impaired  by  him  who  is  the 
owner  of  the  land  adjoining. 

The  only  case  cited  from  common  law  authorities,  tending  to  show 
that  a  mere  priority  of  building  operates  to  deprive  the  tenant  of  an 
adjoining  lot  of  the  right  of  occupying  and  uling  it  at  his  pleasure, 
without  being  subjected  to  damages  if  by  such  use  he  should  injure  a 
building  previously  erected,  is  that  of  Slingsby  v.  Barnard  cited  from 
Eolle.  Sir  John  Slingsby  brought  his  action  on  the  case  against 
Barnard  and  Ball,  and  declared  that  he  was  seized  of  a  dwelling-house 
nuper  edificaius,  and  that  Barnard  was  seized  of  a  house  next  adjoining; 
and  that  Barnard  and  Ball  under  him,  in  making  a  cellar  under 
Barnard's  house,  dug  so  near  the  foundation  of  the  plaintiff's  house, 
that  they  undermined  the  same,  and  one-half  of  it  fell.  Judgment 
upon  this  declaration  was  for  the  plaintiff,  no  objection  having  been 
made  as  to  the  right  of  action,  but  only  to  the  form  of  the  declaration. 

The  report  of  this  case  is  very  short  and  unsatisfactory;  it  not 
appearing  whether  the  defendant  confined  himself  in  his  digging  to  his 
own  land,  or  whether  the  house  then  lately  built  was  upon  a  new  or  an 
old  foundation.  Indeed  it  seems  impossible  to  maintain  that  case  upon 
the  facts  made  to  appear  in  the  report,  without  denying  principles 
which  seem  to  have  been  deliberately  laid  down  in  other  books,  equally 
respectable  as  authorities. 

Thus  in  Siderfin  167,  upon  a  special  verdict  the  case  was  thus.  A., 
having  a  certain  quantity  of  land,  erected  a  new  house  upon  part  oflt, 
and  leased  the  house  to  B.  and  the  residue  of  the  land  to  C.  who  put 
logs  and  other  things  upon  the  land  adjoining  said  house,  so  that  the 
windows  were  darkened,  &c.  It  was  holden  that  B.  could  maintain 
case  against  C.  for  this  injury.  But  the  reason  seems  to  be  that  C. 
took  his  lease  seeing  that  the  house  was  there,  and  that  he  should  not, 
any  more  than  the  lessor,  render  the  house  first  leased  less  valuable  by 
his  obstructions.  It  was  however  decided  in  the  same  case,  that  if  one 
seized  of  land  lease  forty  feet  of  it  to  A.  to  build  upon,  and  another 
forty  feet  to  B.  to  build  upon,  and  one  builds  a  house,  and  then  the 
other  digs  a  cellar  upon  his  ground,  by  which  the  wall  of  the  first  house 
adjoining  falls,  no  action  lies ;  and  so,  they  said,  it  was  adjudged  in 
Pigott  &  Buries  case,  for  each  one  may  make  what  advantage  he  can  of 
his  own.  The  principle  of  this  decision  is,  that  both  parties  came  to 
the  land  with  equal  rights  in  point  of  time  and  title ;  and  that  he  who 
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first  built  his  house  should  have  taken  care  to  stipulate  with  his  neigh- 
boi,  or  to  foresee  the  accident  and  provide  against  it  by  setting  his 
house  sufficiently  within  his  line  to  avoid  the  mischief.  In  the  same 
case  it  is  stated,  as  resolved  by  the  court,  that  if  a  stranger  have  the 
land  adjoining  to  a  new  house,  he  may  build  new  houses,  &c.  upon  his 
land,  and  the  other  shall  be  without  remedy,  when  the  lights  are  dark- 
ened :  otherwise  when  the  house  first  built  was  an  ancient  one. 

In  Eolle's  Abridgment  565,  A.  seized  in  fee  of  copyhold  estate,  next 
adjoining  land  of  B.,  erects  a  new  house  upon  his  copyhold  land,  and 
a  part  is  built  upon  the  confines  next  adjoining  the  land  of  B.,  and  B. 
afterwards  digs  his  land  so  near  th^  house  of  A.  but  on  no  part  of  his 
land,  that  the  foundation  of  the  house,  and  even  the  house  itself  fall ; 
yet  no  action  lies  for  A.  against  B.,  because  it  was  the  folly  of  A.,  that 
he  built  his  house  so  near  to  the  land  of  B.  For  by  his  own  act  he 
shall  not  hinder  B.  from  the  best  use  of  his  own  land  that  he  can.  And 
aft«r  verdict,  judgment  was  arrested.  The  reporter  adds,  however,  that 
it  seems  that  a  man,  who  has  land  next  adjoining  my  land,  caimot  dig 
his  land  so  near  mine,  as  to  cause  mine  to  slide  into  the  pit ;  and  if  an 
action  be  brought  for  this,  it  will  lie. 

Although  at  first  view  the  opinion  of  Rolle  seems  to  be  at  variance 
with  the  decision  which  he  has  stated,  yet  they  are  easily  reconciled 
with  sound  principles.  A  man  in  digging  upon  his  own  land  is  to 
have  regard  to  the  position  of  his  neighbor's  land,  and  the  probable 
consequences  to  his  neighbor,  if  he  digs  too  near  his  line ;  and  if  he 
disturbs  the  natural  state  of  the  soil,  he  shall  answer  in  damages  :  but 
he  is  answerable  only  for  the  natural  and  necessary  consequences  of  his 
act,  and  not  for  the  value  of  a  house  put  upon  or  near  the  line  by  his 
neighbor.  For  in  so  placing  the  house,  the  neighbor  was  in  fault, 
and  ought  to  have  taken  better  care  of  his  interest. 

If  this  be  the  law,  the  case  before  us  is  settled  by  it :  and  we  have 
not  been  able  to  discover  that  the  doctrine  has  ever  been  overruled,  nor 
to  discern  any  good  reason  why  it  should  be. 

The  plaintiff  purchased  his  land  in  1802.  At  that  time  the  inhabi- 
tants of  Boston  were  in  possession  and  the  owners  of  the  adjoining  land 
now  owned  by  the  defendants.  The  plaintiff  built  his  house  within 
two  feet  of  the  western  line  of  the  lot,  knowing  that  the  town,  or  those 
who  should  hold  under  it,  had  a  right  to  build  equally  near  to  the  line, 
or  to  dig  down  into  the  soil  for  any  other  lawful  purpose.     He  knew 
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also  the  shape  and  nature  of  the  ground,  and  that  it  was  impossible  to 
dig  there  without  causing  excavations.  He  built  at  his  peril :  for  it 
was  not  possible  for  him,  merely  by  building  upon  his  own  ground,  to 
deprive  the  other  party  of  such  use  of  his,  as  he  should  deem  most 
advantageous.  There  was  no  right  acquired  by  his  ten  years'  occupa- 
tion, to  keep  his  neighbour  at  a  convenient  distance  from  him.  He 
could  not  have  maintained  an  action  for  obstructing  the  light  or  air : 
because  he  should  have  known  that,  in  the  course  of  improvements  on 
the  adjoining  land,  the  light  and  air  might  be  obstructed.  It  is  in  fact 
damnum  absque  injuria. 

By  the  authority  above  cited,  however,  it  would  appear  that  for  the 
loss  of,  or  injury  to  the  soil  merely,  his  action  may  be  maintained.  The 
defendants  should  have  anticipated  the  consequence  of  digging  so  near 
the  line ;  and  they  are  answerable  for  the  direct  consequential  damage 
to  the  plaintiff,  although  not  for  the  adventitious  damage  arising  from 
his  putting  his  house  in  a  dangerous  position. 


Biglit  of  Liateral  Support — ^Definition. 

The  right  of  lateral  support,  that  is,  the  right  oy  virtue  of  which  each 
owner  of  land  may,  so  long  as  he  suffer  the  same  to  remain  in  its  natural 
state,  demand  that  his  neighbor  shall  not  make  excavations  upon  his  land 
so  near  to  the  boundary  line  that  the  adjoining  land  will  be  disturbed  and 
be  deprived  of  that  support,  which  in  the  natural  state  of  both  pieces  of 
land  it  has,  is  not,  strictly  speaking,  an  easement;  it  is  not  acquired  by  pre- 
scription or  grant ;  it  does  not  rest  upon  a  presumed  grant ;  it  is  a  natural 
right,  Tunstall  v.  Christian,  80  Va.  1 ;  and  rests  upon  sound  reason. 

There  has  been  an  attempt  to  limit  the  right  to  a  right  not  to  have  the 
support  so  dug  away  as  to  cause  a  portion  of  the  land  to  topple  over  into 
the  neighbor's  premises  and,  so,  to  rest  the  right  on  a  species  of  prohibition 
merely  against  taking  part  of  the  soil,  but,  if  the  right  were  so  based  and  so 
limited,  most  of  the  violations  of  it  would  fall  within  the  rule  of  de  minimis, 
and  the  true  basis  would  seem  to  be  much  broader  and  to  rest  on  principles 
of  sound  reason,  as  said  by  Lord  Campbell  in  Humphries  v.  Brogden,  12 
Q.  B.  739  :  "  It  stands  on  natural  justice  and  is  essential  to  the  protection 
and  enjoyment  of  property  in  the  soil.  Although  it  places  a  restraint  on 
what  a  man  may  do  with  his  own  property,  it  is  in  accordance  with  the 
precept  sic  utere  tuo  ut  alienum  non  Isedas,"  and  by  Walworth,  Ch.:  "  I 
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have  a  natural  right  to  the  use  of  my  land  in  the  situation  in  which  it  was 
placed  by  nature,  surrounded  and  protected  by  the  soil  of  the  adjacent  lots  ; 
and  the  owners  of  those  lots  will  not  be  permitted  to  destroy  the  land  by  re- 
moving the  natural  support  or  barrier,"  Lasalav.  Holbrook,  4  Paige,  172. 

Bight  Becognized  in  this  Country. 

The  right  has  been  recognized  as  existing  in  this  country  in  many  cases, 
Moody  V.  M'Clelland,  39  Ala.  45 ;  Foley  v.  Wyeth,  2  Allen,  131 ;  Beard 
V.  Murphy,  3t  Vt.  99 ;  AUwater  v.  Woods,  1  W.  N.  C,  23  ;  Bell  v.  Reed, 
Id.  70;  Northern  Transportation  Co.  v.  Chicago,  99  TJ.  S.  635;  Rich- 
ardson V.  Vermont  Central  R.  R.,  25  Vt.  465 ;  Farrand  v.  Marshall,  21 
Barb.  409 ;  Hay  v.  Cohoes  Co.,  2  Comst.  139,  and  we  believe  that  there 
is  no  decided  case  in  which  a  contrary  principle  is  upheld;  it  is  true  that 
Bronson,  C.  J.,  in  Radcliff's  Exrs.  v.  Mayor  of  Brooklyn,  4  Comst.  195, 
dissented  from  the  doctrine  of  the  cases  above  cited,  but  his  dissent  was 
mere  dictum,  the  question  before  the  court  being,  whether  where  property 
was  injured  by  a  change  of  grade  of  a  street  upon  which  it  fronted,  the 
change  being  made  by  a  duly  authorized  municipality,  the  municipality 
could  be  held  liable  in  damages  for  such  injury,  under  the  clause  of  the 
Constitution  providing  for  compensation  to  the  owner  of  property  "  taken  for 
public  use,"  and  it  was  held  that  the  case  was  not  within  the  constitutional 
provision  ;  this  was  the  point  decided  and  for  which  the  case  is  authority ; 
and  although  the  learned  judge  had  evidently  a  very  decided  opinion  of  his 
own  as  to  the  matter,  yet,  with  proper  judicial  restraint,  he,  in  delivering 
the  opinion  of  the  court,  placed  his  own  opinion  under  a  semhle,  saying 
that  the  case  "  seems  to  fall  within  the  principle  that  a  man  may  enjoy 
his  land  in  the  way  such  property  is  usually  enjoyed,  without  being  an- 
swerable for  the  indirect  or  consequential  damages  which  may  be  sustained 
by  an  adjoining  land-owner.  But  if  that  be  a  doubtful  position,"  etc. 
We  may,  therefore,  disregard  the  dictum  of  Bronson,  C.  J.,  and  consider 
the  right  of  lateral  support  as  one  about  the  existence  of  which  there  is 
no  question  in  this  country. 

Bight  Exists  only  in  Connection  with  a  Definite  Estate. 

The  right  exists  only  in  one  having  a  definite,  recognized  estate ;  a  mere 
tenant  at  will  cannot  recover  for  a  disturbance  of  the  right,  Foley  v.  Wyeth, 
2  Allen,  131,  and  the  fact  that  there  was  an  understanding  between  the 
tenant  and  the  owner  of  the  fee  to  the  effect  that  the  former  should  not  be 
disturbed  in  his  possession  while  he  continued  to  pay  certain  instalments 
of  money,  and  was  to  receive  a  deed  when  a  certain  amount  should  have 
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been  paid,  Id.,  but  a  tenant  at  will  may  maintain  an  action  when  an  exca- 
vation upon  the  adjoining  premises  causes  the  interruption  of  a  right 
of  way  enjoyed  by  him,  for,  to  maintain  such  action,  possession  only  is 
necessary,  Foley  v.  Wyeth,  Ux'x,  2  Allen,  135. 

Not  Confined  to  Cases  where  Properties  are  on  same  Grade. 

The  right  will  exist  although  the  adjoining  properties  are  not  of  the  same 
grade,  as  where  they  are  upon  a  hillside,  in  such  case  the  lower  property 
must  still  support  the  higher,  although  the  result  be  that  the  owner  of  the 
land  cannot  excavate  so  near  to  the  boundary -line  as  he  could  with  perfect 
safety,  were  the  properties  upon  the  same  grade.  Weir  &  Bell's  Appeal, 
81*  Pa.  St.  203,  and  when  the  owner  of  land  reduces  its  grade  below  that 
of  an  adjoining  owner,  he  must  support  the  latter,  if  necessary  by  artificial 
means,  so  that  it  may  maintain  its  original  condition,  Atwaler  v.  Woods, 
1  W.  N.  C.  23,  and  it  may  here  be  noted  that  the  adjacent  owner  is  not 
obliged  to  afford  the  support,  to  which  his  neighbor  is  entitled,  by  leaving 
the  land  in  its  original  condition  or  by  leaving  enough  of  it  undisturbed  to 
afford  such  support — this  would  be  an  unreasonable  rule  and  would  unnec- 
essarily interfere  with  the  free  use  of  property,  all  that  the  land-owner  has 
a  right  to  exact  is  support  for  his  land,  the  means  by  which  that  support  is 
given,  cannot  concern  him;  it  has,  therefore,  been  decided  that  an  adjacent 
proprietor  fulfils  his  duty  when  by  artificial  means,  as  by  the  erection  of  a 
wall,  he  sustains  his  neighbor's  land  in  its  natural  state,  although  he  carry 
his  excavations  up  to  the  very  wall  or  line  itself.  Weir  &  Bell's  Appeal,  81* 
Pa.  St.  203 ;  as  a  consequence  of  this  right  of  support  and  of  the  right  to 
afford  it  by  artificial  means,  where  the  duty  of  affording  support  is  neg- 
lected, the  land  owner  entitled  to  support  may  erect  a  retaining  wall  upon 
the  adjacent  premises,  or  may  enter  to  repair  one  already  erected,  and 
recover  the  expense  of  the  erection  or  repair  from  the  adjacent  owner, 
Weightman  v.  Ruffner,  22  W.  N.  C.  36. 

Action  for  Violation  lies  only  where  Soil  is  Disturbed. 

An  action  for  a  violation  of  the  right  of  lateral  support  will  not  lie, 
unless  the  soil  is  disturbed;  thus  where  a  bank  of  sand  on  a  highway  was 
dug  down  within  some  eight  feet  from  the  plaintiff's  fence,  and  the 
earth  partially  caved  in  to  within  about  four  feet  of  the  fence,  leaving  in 
front  of  his  premises  an  unsightly  appearance  but  not  disturbing  his  soil, 
it  was  held  that  he  had  no  cause  of  action,  Williams  v.  Eenney,  14  Barb. 
629.  Equity  will,  however,  in  a  proper  case,  enjoin  such  excavations  as 
will  lead  to  the  withdrawal  of  the  proper  support ;  but  to  justify  equitable 
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interference   there   must  be  made  out  a  clear  case  of  imminent  peril, 
McMaugh  v.  Burke,  12  R.  I.- 499. 

Measure  of  Damages. 

The  measure  of  damages  in  an  action  for  the  withdrawal  of  support 
is  said  to  be  not  the  value  of  the  soil  which  falls,  or  the  cost  of  a  wall  to 
retain  the  soil  in  its  place,  but  the  deterioration  in  value  of  the  lot  from 
which  the  soil  falls,  lie  Quire  v.  Grant,  25  N.  J.  L.  356 ;  this  seems  fair 
and  proper,  but  in  Oiimore  v.  Driscoll,  122  Mass.  199,  the  Court  con- 
fined the  recovery  to  the  damage  occasioned  by  the  loss  of,  and  injury  to, 
the  soil  alone,  excluding  the  cost  of  restoration  to  its  previous  condition, 
on  the  authority  of  McGuire  v.  Grant,  supra,  and  refused  to  allow  the 
difference,  in  the  market  value  to  be  recovered,  on  the  ground  that  it  did 
not  appear  that  the  difference  was  wholly  due  to  the  injury  to  the  natural 
right. 

.potion  lies  against  any  one  Violating  the  Bight. 

As  the  right  of  support  is  an  absolute  right  of  property,  an  action  will  be 
against  any  one  who  violates  it  and,  therefore,  a  recovery  may  be  against 
any  one  who  so  digs  down  adjoining  land  as  to  cause  the  plaintiff 's  sur- 
face to  sink ;  it  is  not  necessary  that  the  wrongdoer  be  the  owner  of  the 
adjoining  land,  Oiimore  v.  Driscoll,  122  Mass.  199. 

Liability  of  Municipality. 

How  far  a  municipality,  in  grading  its  streets,  is  bound  to  consider  the 
rights  of  the  owners  of  property  fronting  on  said  streets  to  support,  is  a 
matter  of  some  interest. 

The  law  seems  to  be  settled  that,  in  the  absence  of  some  constitutional 
or  legislative  provision,  a  municipality,  to  which  is  given  power  to 
regulate  the  grades  of  the  streets  within  its  boundaries,  is  not  required 
to  leave  sufficient  support  for  a  lot  of  ground  facing  upon  the  street,  or 
to  pay  damages  for  the  injury  done  to  the  land  through  the  deprivation 
of  such  support,  0^  Connor  v.  Pittsburgh,  18  Pa.  St.  187  ;  Badclifs 
Ex'rs  V.  Mayor  of  Brooklyn,  4  N.  Y.  195 ;  City  of  Quincy  v.  Jones,  t6 
111.  231  ;  and  such  right  cannot  be  obtained  against  the  municipality  by 
prescription,  even  where  the  city  lays  out  its  streets  and  continues  them 
for  a  long  time  without  alteration,  for  the  corporation  will  not  be  held  to 
have  abridged  its  legislative  power  and  to  have  given  up  the  power  of 
alteration,  see  Gosler  v.  Georgetown,  6  Wheat.  595  ;  Smith  v.  Washington, 
20  How.  135 ;  but,  in  Minnesota,  it  is  held  that  in  the  control  and  improve- 
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ment  of  streets  for  public  use,  a  municipality  possesses  the  same  right 
and  power  as  a  private  owner  of  land  and  is  subject  to  the  same  liabili- 
ties, O'Brien  v.  City  of  St.  Paul,  25  Minn.  331,  and,  hence,  owes  to  an 
owner  fronting  on  the  street  the  duty  of  lateral  support,  Dyer  v.  City  of 
St.  Paul,  27  Id.  457.  In  Ohio,  it  is  held  that  the  municipality  is  liable  in 
the  same  manner  as  the  owner  of  land  and,  that  therefore,  it  owes  a  duty 
of  lateral  support,  subject  also  to  the  same  limitation  of  the*  extent  of 
liability,  as  in  the  case  of  a  land-owner  and,  therefore,  is  not  liable  for 
damage  done  to  buildings  by  the  removal  of  the  support,  but  where  the 
city  has  so  laid  out  or  improved  the  highway  as  to  fairly  indicate  that  no 
change  will  be  made  therein  and  the  land-owner  improves  his  property 
and  erects  buildings,  relying  on  the  apparent  finality  of  the  municipality's 
arrangement,  he  will  be  held  to  have  acquired  a  right  of  support  for 
his  buildings.  City  of  Cincinnati  v.  Penny,  21  Oh.  St.  499. 

liiabillty  of  Individuals  or  Private  Corporations. 

The  question  of  the  liability  of  a  municipality  or  other  body  acting  under 
the  state's  power  of  eminent  domain  has  been  largely  regulated  by  consti- 
tutional provisions,  and  will  be  found  treated  under  eminent  domain.  But 
as  against  any  one  else  than  the  state  or  municipality,  an  owner  fronting  on 
a  street  is  entitled  to  lateral  support  therefrom,  hence,  if  a  private  corpora- 
tion, e.  g.,  a  railway  company,  excavate  a  street,  it  is  liable  for  damages  for 
injuries  caused  thereby  to  the  owners  of  land  fronting  thereon,  although 
the  work  of  excavation  be  not  negligently  performed,  Baltimore  &  Poto 
mac  B.  B.  v.  Beaney,  42  Md.  117. 

Kigrbt  Confined  to  Land  in  its  Natural  State. 

The  right  of  lateral  support  is  confined  to  the  support  of  land  in  its  natural 
state ;  the  land-owner  cannot  weight  his  land  with  buildings  or  other  erec- 
tions and  then  claim  from  the  adjacent  owner  support  for  them,  and  restrain 
him  from  digging  so  near  to  the  boundary  line  that  they  will  be  injured  ;  to 
establish  a  rule  subjecting  the  adjacent  owner  to  any  such  restriction  would 
be  to  deprive  him  of  the  proper  and  natural  use  of  his  land,  and  if  his  neigh- 
bor erect  buildings  so  near  the  boundary  line  that  his  own  land  will  not  by 
itself  afi'ord  a  sufficient  support,  it  is  his  own  fault  and  he  must  suffer  the 
consequences,  Thurston  y.  Hancock,  12  Mass.  220;  Lasala  v.  Holbrook,  4 
Paige,  169  ;  Foley  y.  Wyeth,  2  Allen,  135  ;  OilmoreY.  Driscoll,  122  Mass. 
199;  PantonY.  Halland,  17  Johns.  92;  Badcliff's  Exrs.  v.  Mayor  of 
Brooklyn,  4  N.  T.  195  ;  Charless  v.  Bankin,  22  Mo.  566  ;  Beard  v.  Mur- 
phy, 37  Vt.  99 ;  Northern  Transportation  Co.  v.  Chicago,  99  U.  S.  635 ; 
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Tunstall  v.  Christian,  80  Ya.  1  ;  M^Guire  v.  Grant,  25  N.  J.  L.  35fi  ;  Moo- 
dy V.  M'  Glelland,  39  Ala.  45  ;  Myerv.  Hobbs,  5'7  Id.  175  ;  and  so  strictly 
has  this  rule  been  enforced,  that  it  has  been  held  that  even  shrubbery  and 
fences,  if  destroyed  by  the  withdrawal  of  support,  cannot  be  recovered  for, 
Gilmore  v.  Driscoll,  supra;  but  see  Oneil  v.  Earkins,  8  Bush,  650, 
where  it  was  said  that  a  fence  was  not  such  an  additional  weight  superim- 
posed on  the  land  as  would  defeat  a  recovery.  But  the  mere  fact  that  build- 
ings have  been  put  upon  land  will  not  serve  as  an  exoneration  of  the  adjacent 
owner  who  excavates  his  land  near  to  the  boundary,  in  consequence  of 
which  the  land  built  upon  falls ;  if  the  land  built  upon  would  not  have  fallen 
but  for  the  additional  weight  of  the  buildings,  he  is  exonerated ;  but  if  the 
excavations  are  of  such  a  character  that  the  laud  would  have  fallen  at  any 
rate,  then  he  is  liable  in  damages  at  least  to  the  extent  of  the  damage  done 
by  the  displacement  of  the  land,  and  the  question  whether  a  fall  would  or 
would  not  have  occurred  had  the  buildings  not  been  erected,  is  one  for  the 
jury,  Oneil  v.  Harkins,  8  Bush,  650  ;  it  has  been  held,  however,  that  the 
buildings  will  be  regarded  as,  prima  facie,  the  cause  of  the  fall  and  that 
burden  is  upon  the  plaintiff  to  show  that  the  damage  was  not  caused  by 
the  additional  weight  of  the  buildings,  Busby  v.  EoUhaus,  46  Mo.  161. 

Negligence. 

But  while  the  adjoining  owner  may  legally  excavate  his  own  land, 
although  he  thereby  injure  his  neighbor's  buildings,  without  being  liable 
for  such  injury  if  he  proceed  with  due  care,  yet  if  he  negligently  or  unskil- 
fully dig,  he  will  be  liable  for  any  injury  caused  by  his  negligence,  as  in 
any  other  case  of  negligence,  although  the  injury  be  the  destruction  or 
damage  of  a  house.  Moody  v.  M  Clelland,  39  Ala.  45  ;  Panton  v.  Holland, 
17  Johns.  92  ;  Baltimore  &  Potomac  R.  R.  v.  Reaney,  42  Md.  117  ;  Lasala 
v.  Eolbrook,  4  Paige,  169  ;  Myer  v.  Hobbs,  57  Ala.  175  ;  Shafer  v.  Wilson, 
44  Md.  268. 

The  degree  of  care  to  which  an  adjacent  owner  is  held  in  making  exca- 
vations is  ordinary  care  only,  and  it  has  been  held  error  to  instruct  the  jury, 
in  effect,  that  the  measure  was  the  care  which  a  prudent  man,  experienced 
in  such  work,  would  have  exercised  had  he  been  himself  the  owner  of  the 
injured  building — for  in  such  case  it  is  manifest  that  the  owner  would  have 
submitted  to  many  inconveniences  rather  than  endanger  his  buildings  and, 
indeed,  have  foregone  his  rights  had  he  found  it  to  his  interest  to  do  so, 
Charless  v.  Rankin,  22  Mo.  566,  and  it  has  also  been  held  that  one  who  has 
merely  dug  away  the  land  and  so  caused  the  fall  of  a  wall,  cannot  be  held 
liable  for  the  injury,  unless  it  was  reasonably  certain  upon  common  obser- 
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vation  that  the  fall  would  result  from  the  digging  and  he  did  not  give  timely 
notice  to  the  other  owner,  so  that  he  might  use  proper  means  to  protect  his 
wall,  Shrieve  v.  Stokes,  8  B.  Mon.  457. 

As  the  liability  of  the  adjoining  owner  for  injury  done  to  buildings  rests 
upon  his  negligence,  the  ordinary  defences  in  an  action  for  negligence 
will  avail  him,  as  that  work  has  been  done  in  the  usual  manner  customary 
amongst  builders,  Shriene  v.  Stokes,  supra,  and  when  the  defendant  has 
entrusted  the  work  of  excavation  to  a  skilled  person  who  stands  in  the 
position  of  an  independent  contractor,  and  that  person  or  his  servants 
negligently  perform  their  work  to  the  injury  of  the  plaintiff,  the  defendant 
will  not  be  liable,  Myer  v.  Hobbs,  57  Ala.  175. 

Duty  of  Owner  of  City  liand. 

In  cities,  it  has  been  suggested,  that  it  is  the  duty  of  the  adjoining  owner, 
where  his  neighbor  has  built  upon  Or  close  to  the  boundary  line,  to  give 
notice  to  him  before  excavating  for  his  own  purposes,  so  that  the  neighbor 
may  duly  protect  himself,  and  it  has  been  held  that  if  he  neglect  to  give 
such  notice,  and  undertake  to  secure  the  building  himself,  he  will  be  liable 
for  the  consequences  of  negligence  and  unskilfulness  if  his  workmen  be 
guilty  of  either,  Dunlap  v.  Wallingford,  1  Pittsb.  127  ;  Lasala  v.  Eol- 
brook,  4  Paige,  169  ;  Shafer  v.  Wilson,  44  Md.  268  ;  Neissinger  v.  Stillwell, 
1  W.  N.  C.  269  (in  the  report  of  this  case  the  word  "  undermined"  is 
erroneously  used  for  "  underpinned"). 

The  rule  which  the  above  cases  would  establish  is  a  reasonable  one,  the 
first  part  of  it  rests  upon  a  presumption  of  neighborly  comity,  without 
which  life  in  great  cities  would  be  deprived  of  much  of  its  comfort ;  the 
second  part  upon  the  well  recognized  principle,  that  where  one  undertakes 
to  do  what,  in  strictness,  he  may  not  be  required  to  do,  be  must,  never- 
theless, exercise  in  the  performance  of  what  he  has  undertaken  all  proper 
care  and  skill. 

Whether  a  Prescriptive  Right  to  Support  for  Buildings  can  he 
Acquired. 

It  has  been  sometimes  claimed  that  an  ancient  building  will  have  the 
right  of  support  from  the  adjacent  land,  in  other  words,  that  the  right  of 
support  could  be  so  enlarged  by  prescription  as  to  require  the  adjacent 
land  to  uphold  the  land  of  the  house-owner  not  only  in  its  natural  state, 
but  also  in  its  loaded  condition.  This  does  not  seem  supported  by  authority 
in  this  country,  or  by  reason,  for  when  a  land-owner  erects  a  building  he 
commits  no  act  which  is  adverse  to,  or  in  violation  of  the  rights  of  Ms 
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neighbor — his  neighbor  cannot,  by  any  process  known  to  the  law,  prevent 
him  from  building  or  compel  him  to  take  his  house  down  when  built,  and 
it  would  be  harsh  and  unjustifiable  to  establish  a  rule  that  the  neighbor 
must  at  once  excavate  for  the  purpose  of  toppling  down  the  house — under 
penalty  of  having  a  servitude  of  increased  support  imposed  upon  his 
premises,  if  he  should  not  see  fit  to  excavate  his  land  for  the  purpose  of 
improvement  for  a  long  time.  As  there  is  no  adverse  act  to  date  the  pre- 
scription from,  there  can  be  no  term  of  adverse  user.  The  question  arose  in 
Richart  v.  Scott,  7  Watts,  460.  In  that  case  the  plaintiff  built  a  house  upon 
the  line  of  partition  between  himself  and  his  neighbor;  more  than  twenty- 
one  years  afterwards,  excavations  were  made  upon  the  neighboring  lot, 
and  in  consequence  thereof  the  plaintiff's  wall  fell;  there  was  no  allegation 
of  negligence ;  the  plaintiff  claimed  to  recover  damages,  on  the  ground  that 
by  maintaining  his  house  for  more  than  twenty-one  years  where  it  stood 
he  had  acquired  for  it,  by  prescription,  a  right  of  support.  This  position 
was,  however,  denied  by  the  court,  Kennedy,  J.,  in  delivering  the  opinion, 
saying :  "  It  is  difficult,  if  not  impossible,  to  conceive  how  an  implication  or 
presumption  of  a  license  or  grant  can  be  made  where  there  is  no  adverse 
user,  encroachment  upon  or  possession  had  or  taken  of  any  right  or  thing 
belonging  to  another,  and  nothing  done  to  which  any  other  can  make 
even  the  slightest  color  of  objection."  This  position  is  supported  by 
Mitchell  V.  Mayor  of  Borne,  49  Ga.  19,  and  by  a  very  able  opinion  of 
Lewis,  P.,  in  Tunstall  v.  Christian,  80  Va.  1,  in  which  the  learned 
President  said  :  "  The  doctrine  [i.  e.,  acquisition  of  a  right  by  adverse  user] 
may  well  enough  apply  to  the  acquisition  of  a  right  of  way,  or  to  the  use 
of  water  and  the  like,  but  it  is  difficult  to  see  how  on  principle,  it  can  be 
held  to  apply  to  a  case  like  the  present ;  for  when  a  mau  builds  on  his 
own  soil  to  its  extremity,  he  simply  exercises  a  lawful  right.  How,  under 
the  circumstances  mentioned,  can  there  be  said  to  be  an  adverse  user  of 
another's  property  ?  or  how  can  the  acquiescence  of  one  in  an  act  be 
implied  who  has  neither  the  right  nor  the  power  to  prevent  it  ?  It  is  true 
'that  in  order  to  prevent  the  acquisition  of  the  right,  the  adjoining  owner 
might  by  excavating  on  his  own  soil,  bring  down  his  neighbor's  building 
before  the  right  to  support  could  be  fully  acquired.  But  such  an  extraor- 
dinary and  wrongful  act  would  not  only  involve  labor  and  expense,  but 
might  endanger  and,  perhaps,  destroy  his  own  house.  And  how  can  a 
man  be  reasonably  required  to  improve  his  own  property  in  order  to  pre- 
serve his  right  respecting  it?" 

Against  this  current,  and  in  accordance  with  the  English  rule,  is  Steven- 
son V.  Wallace,  21  Gratt.  87,  wherein  Andeeson,  J.,  in  delivering  the  opin- 
ion of  the  court  said  :  "  If  the  plaintiff  has  enjoyed  the  support  of  the  land 
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or  buildings  of  the  defendant  for  twenty  years  to  keep  up  his  house  and 
both  parties  knew  of  that  support,  the  plaintiff  had  a  right  to  it  as  an  ease- 
ment, and  the  defendant  could  not  withdraw  that  support  without  being 
liable  in  damages  for  any  injury  which  occurs  to  the  plaintiff  thereby ;" 
but,  as  pointed  out  by  Lewis,  P.,  this  was  dicta  and  unnecessary  for  the 
decision  of  the  case,  for  there  existed  an  implied  grant  of  the  right  of  sup- 
port for  buildings  from  a  former  common  ownership,  and  even  if  it  be  con- 
sidered as  of  force,  it  is  overruled  by  Tunstall  v.  Chrintian. 

There  are,  also,  some  intimations  by  American  judges  that  the  right  may 
be  acquired  by  prescription — but  so  far  as  we  are  able  to  discover  no  deci- 
sion of  a  court  of  last  resort  to  that  effect — perhaps  the  most  pronounced 
opinion  in  favor  of  the  right  of  ancient  buildings  to  support  is  that  of  Wal- 
worth, Ch.,va.Lasala\.  Holbrook,  4  Paige,  169,  but  the  building  involved 
in  that  case  was  not  an  ancient  one,  and  hence  the  chancellor's  remark, 
although  supported  by  citations  from  English  authorities,  was  obiter. 

Right  to  Support  for  Building  can  be  Acquired  by  Grant  eitlier 
Express  or  Implied. 

A  right  to  have  buildings  supported  may  of  course  be  acquired  by  grant, 
and  it  may  be  given  by  implication,  thus  where  the  owner  of  adjoining 
houses,  or  of  houses  and  land  adjacent  thereto,  grants  one  and  retains  the 
other  piece  of  property,  the  parties  to  the  grant  will  be  presumed  to  give 
and  take  the  land  conveyed  with  the  physical  condition  of  the  premises  in 
mind,  and  a  right  of  support  for  the  buildings  will  be,  by  implication, 
granted  or  reserved,  according  to  which  piece  of  ground  the  buildings  re- 
quiring the  support  stand  upon,  Stevenson  v.  Wallace,  21  Gratt.  77 ;  but 
the  right  so  impliedly  granted  is  only  such  as  is  applicable  to  the  state  of 
the  property  at  the  time  of  the  severance  of  ownership,  and,  therefore,  if 
increased  burdens  are  afterwards  placed  upon  the  soil,  the  adjacent  owner 
is  not  liable  for  injury  which  would  not  have  occurred  but  for  their 
weight,  Tunstall  v.  Christian,  80  Va.  1.  . 

Right  may  be  Surrendered. 

The  right  of  lateral  support  may,  like  other  rights,  be  given  up  by  con- 
tract or  otherwise.  In  Byckman  v.  Gillis,  57  N.  Y.  68,  Grillis  conveyed 
to  Sarah  Shuter  a  certain  tract  of  land  "  reserving  the  right  at  all  times 
hereafter  ....  to  enter  upon  a  certain  defined  portion  of  the  premises 
and  to  dig  and  take  therefrom  the  clay  and  sand  that  may  be  found 
thereon  fit  for  brick  making."  Sarah  Shutes  conveyed  the  premises  to  the 
plaintiff,  subject  to  the  right  of  Gillis.    Gillis  entered  on  the  defined  portion 
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and,  in  digging  the  clay  out  for  brick  making,  caused  serious  injury  to  the 
remaining  land  by  the  removal  of  the  support.  The  Commission  of  Ap- 
peals, Johnson,  C,  dissenting,  held,  reversing  the  Supreme  Court,  that  the 
defendant  ovred  no  duty  of  lateral  support,  but  Lott,  Ch.  Con.  in  deliver- 
ing the  opinion  went  upon  the  ground  that  the  plaintiff  and  defendant 
were  not  adjoining  proprietors  and  hence  that  the  right  of  support  did  not 
exist  between  them.  This  ground,  we  think,  would  by  itself  hardly  support 
the  decision  of  the  court  and  we  incline  to  the  opinion  that  the  true  reason 
is  to  be  found  in  the  intention  of  the  parties,  at  the  time  of  the  conveyance 
to  Mrs.  Shutes,  that  the  brick  earth  might  be  taken  without  stint,  for  the 
mere  fact  that  the  defendant,  if  such  were  the  case,  was  not  the  owner  of 
the  land  he  dug  down,  would  not  exclude  him  from  liability,  for  the  right 
of  lateral  support  is  absolute  against  all  persons,  it  is  a  right  due,  if  we 
may  use  the  expression,  ab  re  in  rem. 

Kight  may  be  Excluded  by  the  Nature  of  the  Land. 

The  operation  of  the  doctrine  of  lateral  support  may  be  excluded  by  the 
character  of  the  ground  for  or  from  which  it  is  claimed ;  thus  it  is  held  in 
California,  that  in  the  case  of  adjoining  mining  claims  of  the  character 
known  as  "deep  diggings,"  there  is  no  right  of  lateral  support;  in 
Hendricks  v.  Spring  Valley  Mining  and  Irrigation  Company,  58  Cal. 
190,  where  this  position  was  taken  Ross,  J.,  in  delivering  the  opinion  of  the 
court  said :  "  The  question  in  this  case  is  whether  the  doctrine  of  lateral 
support  applies  to  cases  like  the  present.  We  think  not.  The  very  pur- 
pose of  locating  the  ground  both  on  the  part  of  the  plaintiff  and  the  defend- 
ant was  to  tear  it  down  and  wash  it  away.  Its  only  value  consisted  in 
the  gold  it  contained.  To  apply  the  doctrine  contended  for  by  the  appellant 
to  ground  of  this  character  would,  therefore,  to  a  great  extent,  defeat  the 
very  purpose  for  which  it  was  located." 


Subjacent  Support. 

JONES  V.  WAGNER. 

Supreme  Court  of  Pennsylvania,  Pittslmrgh,  1870. 

Argued  November  7th  and  Sth,  1870.    Decided  February  9th,  1871. 

[Reported  in  66th  Pennsylyania  State  Reports,  429.] 

1.  By  partition  the  surface  was  severed  from  the  underlying  coal  and  the  parts 

were  allotted  to  different  heirs,  without  any  limitation  as  to  the  removal 
of  coal.  Held,  that  the  owner  of  the  coal  could  not  remove  it  without 
leaving  sufficient  support  for  the  surface. 

2.  The  mining  property  is  servient  to  the  surface  to  the  extent  of  sufficient 

supports  to  sustain  it,  and  on  default  the  owners  and  workers  are  liahle 
for  damages. 

3.  To  control  the  rule  of  the  common  law,  an  usage  to  mine  without  observing 

this  duty,  must  be  so  ancient  and  uniform  in  the  particular  region  as  to 
amount  to  a  custom. 

4.  Such  custom  must  be  so  ancient,  that  the  memory  of  man  runneth  not  to 

the  contrary. 

5.  The  upper  and  underground  estates  are  governed  as  other  estates,  by  the 

maxim,  sic  utere  tuo  ut  alienum  non  loedas. 

November  7th  and  Sth,  1870.  Before  Thompson,  C.  J.,  Read, 
AuNEW,  Shaeswood  and  Williams,  JJ. 

Error  to  the  District  Court  of  Allegheny  County :  No.  169,  to 
October  and  November  Term  1869. 

This  was  an  action  on  the  case  by  Christian  Wagner  against  Benjamin 
F.  Jones  and  others,  to  April  Term  1868.  The  declaration  set  out  that 
the  plaintifiF  was  possessed  of  a  piece  of  land  containing  4  acres,  and 
that  the  defendants  removed  the  coal  underlying  the  tract  in  "  so  negli- 
gent, careless  and  unskilful  a  manner,  and  without  leaving  proper 
pillars,  ribs  and  supports,"  that  the  surface  caved  in,  greatly  damaging 
the  land,  the  dwelling-house  and  other  buildings,  the  fences  and  fruit 
trees,  and  prevented  the  plaintiff  from  having  the  full  benefit  and 
enjoyment  thereof,  &c. 

The  land  of  the  plaintiff  was  part  of  a  tract  called  Bergen-op-Zoon, 
late  of  the  estate  of  John  Ormsby,  deceased.  By  proceedings  in  parti- 
tion in  October  1855,  the  coal  was  severed  from  the  surface : — the 
(270) 
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surface,  of  which  the  plaintiff's  land  is  a  part,  was  allotted  to  the 
children  of  Sidney  Gregg,  and  the  coal  purpart  underlying  75  acres  of 
the  Greggs'  allotment  was  allotted  to  Christian  Ihmsen.  In  the  pro- 
ceedings in  partition  there  were  no  limitations,  conditions  or  restrictions 
imposed  on  either  estate  in  respect  to  the  manner  of  mining  and  remov- 
ing the  coal,  or  to  any  other  matter. 

By  subsequent  transmissions,  Ihmsen's  coal  estate  vested  in  the  defen- 
dants, October  18th  1856,  and  4  acres  of  the  estate  of  the  Greggs  became 
vested  in  the  plaintiff  on  the  7th  of  July  1866.  At  the  time  the  plain- 
tiff's title  vested  in  him,  no  coal  had  been  excavated  under  it.  In  1867 
and  1868  the  defendants  removed  all  the  coal  under  plaintiff's  tract, 
except  a  pillar  partly  under  or  near  the  plaintiff's  house.  The  result 
was  that  the  surface  sank,  injuring  the  house,  &c.  There  was  evidence 
as  to  the  manner  in  which  the  coal  was  removed  by  the  defendants ;  that 
it  was  removed  as  it  was  everywhere  in  the  neighborhood ;  that  at  the 
time  of  the  partition  and  since,  it  was  the  custom  in  the  bituminous 
coal  region  to  take  out  coal  without  leaving  any  pillars  or  supports ; 
that,  independently  of  not  leaving  supports,  the  defendants  mined  with 
proper  care  and  skill,  &c. 

The  plaintiff  asked  the  court  to  charge  : — 

1.  If  the  jury  believe  from  the  testimony  that  in  consequence  of  the 
removal  by  the  defendants  of  the  coal  underlying  the  plaintiffs  grounds, 
the  surface  of  plaintiff's  ground  sunk,  fell  or  caved  in,  so  as  to  cause 
damage  thereto,  and  to  the  plaintiff's  buildings  upon  the  said  grounds, 
they  should  find  a  verdict  for  the  plaintiff  in  such  damages  as  they 
believe  from  the  testimony  the  plaintiff  has  sustained. 

2.  If  the  jury  believe  from  the  testimony  that  the  defendants,  in 
removing  the  coal  underlying  the  ground  of  the  plaintiff,  did  not  leave 
sufficient  ribs,  pillars  or  dirt  to  support  the  surface  of  said  ground,  or 
did  not,  in  place  of  ribs,  pillars  or  dirt,  erect  or  set  up  posts  or  other 
supports,  sufficient  in  number  and  strength  to  support  the  surface  of 
said  ground,  in  consequence  whereof  the  surface  of  said  plaintiff's 
ground  sunk,  became  depressed,  fell  and  caved  in,  causing  damage  to 
the  said  plaintiff's  ground,  and  to  the  building  thereupon,  then  their 
verdict  should  be  for  the  plaintiff  in  such  damages  as  they  believe  from 
the  testimony  the  plaintiff  has  sustained  by  reason  of  such  sinking, 
depression,  falling  or  caving  in  of  the  plaintiff's  ground. 

4.  That  no  custom  or  usage  as  to  the  manner  of  mining  or  taking 
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out  coal  can  avail  the  defendants  in  this  case,  as  they  cannot  establish, 
by  custom  or  usage,  a  right  to  remove  the  coal  in  such  a  manner  as  to 
leave  the  surface  unsupported. 

The  court  affirmed  each  of  the  foregoing  points  of  the  plaintiff, 
reserving  for  the  consideration  of  the  court  in  banc  the  questions 
raised  by  them. 

The  defendants  requested  the  court  to  charge  : — 

1.  That  in  virtue  of  the  proceedings  in  the  Orphans'  Court  for  the 
partition  of  "  Bergen-op-Zoon,"  the  coal  under  the  surface  of  the  lot 
now  of  the  plaintiff  was  severed  from  the  surface  and  became  a  distinct 
corporeal  estate,  and  the  owners  of  the  coal  had  the  right  to  mine  and 
taiie  it  out  according  to  the  custom  of  mining  coal  in  this  region,  with- 
out liability  to  the  owner  of  the  surface  for  consequential  damages, 
provided  they  mined  and  took  out  the  coal  with  proper  care  and  skill, 
and  without  any  negligence  in  the  operation  of  mining  and, taking  out 
the  coal. 

Answer :  "  The  first  proposition  in  this  point  as  to  the  severance  of 
the  coal  from  the  surface,  and  that  the  coal  became  thereby  a  distinct 
corporeal  estate,  affirmed,  but  the  rest  of  point  refused  and  question 
reserved." 

2.  That  upon  the  whole  evidence  the  verdict  should  be  for  the  defen- 
dants. 

Answer :   "  Eefused,  but  question  reserved." 

Hampton,  P.  J.,  concluded  his  charge  as  follows : — 

*  *  *  H"  "y^Q  shall  therefore  reserve  the  questions  presented  by  the 
learned  counsel  for  the  determination  of  the  court  in  banc,  and  submit 
to  you  the  question  of  damages. 

"  If  you  find  from  the  evidence  that  the  plaintiff's  property  has  been 
injured  by  the  coal  being  mined  and  taken  out  as  it  was  by  the  defen- 
dants, we  instruct  you,  for  the  present,  that  he  is  entitled  to  recover 
damages  in  this  action  for  whatever  injury  he  has  sustained  by  reason 
of  the  coal  being  thus  taken  out  before  the  bringing  of  suit.  This  will 
include  the  injury  to  his  house,  fences,  trees,  vines  and  for  the  surface 
being  rendered  unfit  for  agricultural  purposes."]  *  *  * 

The  jury  found  for  the  plaintiff  $1000. 

Afterwards  the  court  in  banc  (Hampton,  P.  J.,  delivering  the 
opinion)  entered  judgment  on  the  verdict  on  the  reserved  questions. 

The  defendants  took  a  writ  of  error,  assigning  for  error  the  answers 
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to  the  points,  the  part  of  the  charge  in  brackets,  and  entering  judgment 
on  the  verdict. 

if.  W.  Acheson,  for  plaintiffs  in  error. — The  manner  of  mining  is  to 
be  controlled  by  the  custom  in  the  coal  region :  Smart  v.  Morion,  30 
Eng.  Law  &  Eq.  385;  Bowbotham  v.  Wikon,  8  H.  of  L.  348.  The 
grant  of  coal  in  the  soil  gives  the  full  right  to  dig  and  carry  it  away 
with  all  the  means  to  obtain  it :  Caldwell  v.  FuUon,  7  Casey,  475 ; 
Sheppard's  Touchstone,  ch.  5,  p.  89 ;  and  is  inconsistent  with  any 
dominion  in  another :  Clement  v.  Youngman,  4  Wright,  341 ;  Brown  v. 
Corey,  7  Id.  495 ;  Penna.  Soli  Co.  v.  Ned,  4  P.  F.  Smith,  9 ;  WhUaher 
v.  Brown,  10  Wright,  197;  Turner  v.  Reynolds,  11  Harris,  199;  Irwin 
v.  Covode,  12  Id.  167.  The  defendants  were  bound  to  use  their  rights 
carefully,  in  accordance  with  the  established  practice  of  mining :  Bat- 
cliff  v.  Mayor  of  Brooklyn,  4  Comstock,  185 ;  Clark  &  Foot,  8  Johns.  R. 
421 ;  Frankford  &  B.  T.  Co.  v.  The  Phila.  &  T.  Railroad,  4  P.  F. 
Smith,  345 ;  Panton  v.  Holland,  17  Johns.  R.  92  ;  Rockwood  v.  Wilson, 
11  Gushing,  221;  Bentz  v.  Armstrong,  8  W.  &  S.  40;  HaMeman  v. 
Bruckhart,  9  Wright,  514;  WheaUey  v.  Baugh,  1  Casey,  528  ;  Smith  v. 
Kenrick,  7  Mann.  G.  &  S.  515.  Proof  of  usage  is  admissible  to  inter- 
pret a  contract:  1  Greenlf.  Ev.  §§  292,  294;  2  Parsons  on  Cont.  49; 
Dwight  V.Whitney,  15  Pick.  179;  StuUz  v.  Dickey,  5  Binn.  285;  Augh- 
inbaugh  v.  Coppenheffer,  5  P.  F.  Smith,  347 ;  Taylor's  Land.  &  Ten. 
§§  350,  538,  554 ;  Van  Ness  v.  Picard,  2  Peters,  137 ;  McCuUmgh  v. 
Irvine,  1  Harris,  438.  The  house  having  been  built  after  the  partition, 
the  right  to  a  support  for  the  soil  does  not  extend  to  the  building : 
Washburne  on  Easements  441  et  seq. 

S.  M.  Raymond  and  C.  B.  M.  Smith,  for  defendant  in  error. — By  the 
partition  a  servitude  to  support  the  soil  was  imposed  on  the  coal  estate : 
Washburne  on  Easements  16, 17 ;  Kieffer  v.  Imhoff,  2  Casey,  438.  The 
contract  rights  of  the  parties  cannot  be  controlled  by  custom  :  Stoeoer 
V.  Wliitman,  6  Binn.  416.  To  establish  a  custom  the  right  must  be 
ancient,  certain,  uniform  and  reasonable :  Rapp  v.  Palmar,  3  Watts, 
179  ;  Newbold  v.  Wright,  4  Rawle,  212 ;  Cox  v.  Heisley,  7  Harris,  243  ; 
Foley  v.  Mason,  6  Md.  37;  Jordan  v.  Meredith,  3  Yeates,  318  ;  Henry 
v.  Risk,  1  Dallas,  265 ;  Frith  v.  Barker,  2  Johnson,  327 ;  Brown  v. 
Jackson,  2  Wash.  C.  C.  24 ;  Holmes  v.  Johnsm,  6  Wright,  159.  The 
IS 
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surface  is  entitled  to  support  from  the  subjacent  soil ;  Humphries  v. 
Brogden,  1  Eng.  L.  &  E.  241 ;  Harris  v.  Bydmg,  5  M.  &  W,  59 ;  The 
Earl  of  Glasgow  v.  The  H.  &  C.  Alum  Co.,  8  Eng.  L.  &  E.  13;  JFar- 
rand  v.  Marshall,  19  Barbour,  380;  Richardson  v.  Vermont  C.  Railroad, 
25  Vermont,  465. 

The  opinion  of  the  court  was  delivered,  February  9th  1871,  by 

Thompson,  C.  J. — The  piece  of  ground  out  of  which  the  controversy 
in  this  case  has  arisen,  formerly  belonged  to  John  Ormsby's  estate,  and 
in  the  partition  of  that  estate  in  November  1855,  the  minerals  in,  and 
the  surface  of  the  land  were  separated  and  made  to  constitute  two  sepa- 
rate and  distinct  properties  or  estates,  without  any  restriction,  limitation 
or  servitude  imposed  on  either,  and  were  so  allotted  among  two  of 
Ormsby's  heirs.  The  plaintiff  claims  title  to  the  surface  through  the 
heir  to  whom  it  was  allotted,  and  so  do  the  defendants  to  the  minerals 
from  another  heir  to  whom  they  were  allotted. 

Thfe  question  in  the  court  below  and  here,  is  whether  the  latter  have 
by  their  unrestricted  title,  the  right  to  mine  and  take  out  all  the  coal 
underlying  the  surface,  without  liability  for  injury  thereto,  or  to  build- 
ings and  improvements  thereupon  by  subsidence  or  otherwise.  The 
learned  judge  below  reserved  the  point  and  submitted  to  the  jury  the 
question  of  injury ;  to  what  amount,  and  whether  it  arose  from  unskil- 
ful or  negligent  mining  in  not  leaving  sufficient  pillars  or  props  in  the 
mine  to  sustain  intact  the  surface.  On  this  question  the  jury  found  for 
the  plaintiff,  and  at  a  subsequent  day  the  court  ruled  the  reserved  ques- 
tion also  in  his  favor  and  entered  judgment  on  the  verdict.  From  this 
statement  it  will  appear,  that  the  only  negligence  or  unskilfulness  at  all 
attributable  to  the  defendants,  if  any,  arose  from  not  leaving  sufficient 
pillars  of  coal  or  supports  to  sustain  the  surface,  and  this  they  undoubt- 
edly did  not,  most  probably  under  the  belief  that  all  the  coals  in  the 
mine  belonged  to  them  by  virtue  of  their  purchase  and  title.  This 
was  certainly  true  with  the  exposition  of  such  a  right  given  by  Baron 
Pakke  in  Harris  v.  Ryding,  5  M.  &  W.  60 :  "I  do  not  mean  to  say," 
observed  that  able  judge,  "that  all  the  coal  does  not  belong  to  the 
defendants,  but  they  cannot  get  it  without  leaving  proper  supports." 

The  right  of  supports,  ex  jure  naturce,  which  the  owner  of  the  soil  is 
entitled  to  receive  from  the  minerals  underneath,  has,  within  compara- 
tively a  few  years,  received  much  attention  in  the  courts  in  England, 


Jones  v.  Wagnee.  275 

and  the  rule  deducible  from  the  cases  in  all  the  courts,  the  House  of 
Lords,  Exchequer  and  Queen's  Bench,  is,  that  where  there  is  no  restric- 
tion or  contract  to  the  contrary,  the  subterranean  or  mining  property  is 
subservient  to  the  surface  to  the  extent  of  sufficient  supports  to  sustain 
the  latter,  or  in  default,  there  is  liability  to  damages  by  the  owners  or 
workers  of  the  former  for  any  injury  consequent  thereon  to  the  latter. 
This  is  fully  supported  by  Harrw  v.  Byding,  6  M.  &  W.  supra,  deter- 
mined at  Easter  Term  1839,  in  the  Exchequer;  Humphries  v.  Brogden, 
1  Eng.  Law  &  Eq.  251  (1850),  in  the  Queen's  Bench  before  Lord 
Campbell,  C.  J.,  and  Patteson,  Coleridge  and  Eelb,  JJ.  The 
whole  question  was  there  discussed  most  learnedly  and  ably  by  the 
Lord  C.  J.,  and  the  same  result  arrived  at  as  had  been  in  the  Court 
of  Exchequer,  supra,  and  in  the  case  of  The  Earl  of  Glasgow  v.  The 
Surld  Alum  Co.,  House  of  Lords  in  1850,  8  Eng.  Law  and  Eq.  13. 
There  are  many  other  cases  referred  to  in  the  English  courts  to  the 
same  effect,  by  Rogers  on  Mining,  p.  465,  et  seq.  Among  them  are 
JRowbotham  v.  Wilson,  8  H.  L.  Ca.  348 ;  Pennington  v.  GaUard,  9  Exch. 
1,  for  the  principle  stated  by  the  learned  author  at  page  467 :  "  That 
if  an  owner  of  lands  grant  a  lease  of  the  minerals  beneath  the  surface 
with  power  to  work  and  get  them  in  the  most  general  terms,  still  the 
lessee  must  leave  a  reasonable  support  for  the  surface,  and  so  conversely, 
where  the  minerals  are  demised  and  the  surface  is  retained  by  the  lessor, 
there  arises  a  prima  fade  inference  at  common  law,  upon  every  such 
demise,  that  the  lessor  is  demising  them  in  such  a  manner  as  is  consistent 
with  the  retention  by  himself  of  his  own  right  of  support."  These 
citations  prove  two  things,  viz.,  that  the  owner  of  a  mineral  estate,  if 
the  law  be  not  controlled  by  the  conveyance,  owes  a  servitude  to  the 
superincumbent  estate,  of  sufficient  supports ;  consequently  the  failure 
to  do  so  is  negligence,  and  so  may  be  declared  upon :  Humphries  v. 
Brogden,  supra. 

A  usage  to  mine  without  the  observance  of  this  duty  by  defendants 
must  have  been  so  ancient  and  uniform  in  the  region  in  which  the 
property  is  situated,  as  to  amount  to  a  custom  or  usage  capable  of  con- 
trolling the  rule  of  the  common  law  cited  above,  and  of  becoming  the 
law  itself.  One  element  of  such  a  custom  would  be,  that  it  is  so  ancient 
"  that  the  memory  of  man  runneth  not  to  the  contrary."  This  could 
not  be,  and  was  hardly  pretended  of  the  locality  in  question.  Nor  is 
it  likely  that  in  a  business  like  mining  bituminous  coal,  found  only  in 
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the  western  counties  of  the  State,  there  ever  was  any  rule  there  other 
than  that  which  would  result  from  convenience. 

As  to  the  house  in  question  damaged,  it  undoubtedly  had  a  right  to 
supports  as  incident  to  the  ground  on  which  it  stood.  What  might  be 
the  consequence  of  building  in  an  unreasonable  manner,  taking  into 
view  the  mining  rights  beneath,  on  a  question  of  the  sufficiency  of  the 
supports,  does  not  arise  in  this  case  and  need  not  be  decided. 

We  have  no  case  strictly  of  authority  in  our  books,  nor  do  I  find  any 
in  the  books  of  our  sister  States.  In  most  of  them  but  little  subterra- 
nean mining  exists,  and  in  others  the  question  has  not  presented  itself 
for  adjudication.  In  none  of  the  cases  cited  by  the  learned  counsel  from 
our  State  reports,  is  the  question  decided  or  intentionally  touched ;  we 
therefore  must  rule  the  point  for  ourselves  for  the  first  time.  The 
English  cases  referred  to,  and  others  which  might  be  referred  to, 
emanate  from  great  ability,  and  from  a  country  in  which  mining,  its 
consequences  and  effects,  ai'e  more  practical,  and  the  experience  greater, 
than  in  any  other  country  of  which  we  possess  any  knowledge.  We 
think  it  safe,  therefore,  to  follow  its  lead  in  this  matter,  and  hold  that 
in  the  case  in  hand,  the  recovery  was  right,  predicated  as  it  was  of  the 
want  of  sufficient  supportjs  in  the  mine  to  prevent  the  plaintiff's  ground, 
house  and  orchard,  from  injury  by  subsiding  into  the  cavity  made  in 
the  earth  by  the  removal  of  the  coal.  The  upper  and  underground 
estates  being  several,  they  are  governed  by  the  same  maxim  which 
limits  the  use  of  property  otherwise  situated,  sic  utere  tuo  et  alienum 
rum  Icedas.  We  have  no  doubt  but  all  the  evils  deprecated  by  the 
adoption  of  this  rule  will  disappear  under  regulations  adapted  to  each 
case  of  severance  of  the  soil  from  the  minerals.  Contract  may  devote 
the  whole  minerals  to  the  enjoyment  of  the  purchaser,  without  supports, 
if  the  parties  choose.  If  not,  the  loss  by  maintaining  pillars  or  putting 
in  props  will  necessarily  come  out  of  the  value  of  the  mineral  estate. 
If  at  any  time  the  public  necessities  may  demand  the  pillars  to  be 
removed  for  fuel,  we  may  safely  assume  that  the  same  necessity  will 
provide  some  rule  which  will  be  satisfactory  in  such  a  crisis.  We  think 
the  case  was  weU  decided  below  and  that  the  judgment  must  be  affirmed. 
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The  ownership  of  realty  embraces  the  right  to  the  land  under  the  surface 
as  well  as  the  right  to  the  superjacent  space  ;  and  realty  owned  by  any  per- 
son is  subject  to  be  divided  in  conveyance  not  only  by  lines  running  across 
the  surface,  but  by  lines  drawn  beneath  it,  Caldwell  v.  Copeland,  37  Pa. 
St.  427,  so  that  we  may  have  the  case  where  land  above  the  surface  is 
owned  by  one  man  and  the  land  under  the  surface  by  another — or,  in  the 
case  of  a  building,  where  the  upper  stories  are  owned  by  one  person  and 
the  foundation  and  lower  stories  by  another.  This  division  of  ownership 
can  be  so  made  as  to  affect  the  exercise  of  the  taxing  powers  of  the 
government,  so  that  the  owner  of  each  stratum  of  the  land  will  be  liable 
for  the  taxes  on  that  stratum  only,  Sanderson  v.  Scranton,  105  Pa.  St. 
469.  Where  such  a  state  of  ownership  exists,  certain  duties  and  obligations 
arise  which  must  be  observed  by  the  respective  owners  of  the  horizontal 
divisions,  and,  in  this  note,  it  is  purposed  to  consider  the  most  evident  con- 
sequence of  one  of  these  duties — the  right  or  easement  of  subjacent  support. 

The  right  of  support  has  been  most  frequently  recognized  in  cases  which 
have  arisen  between  the  owner  of  a  mine,  upon  the  one  side,  and  the  owner 
of  the  surface  above  the  mine,  on  the  other,  and  while  the  English  cases  on 
the  subject  are  fairly  numerous,  the  American  cases  are  few,  owing  possibly 
to  the  fact  that  the  mines  in  this  country  have  not  been  so  long  worked. 
This  fact  is  noticed  by  Lord  Campbell,  who  in  Humphries  v.  Brogden,  12 
Q.  B.  739,  decided  in  1850,  says:  "  The  American  lawyers  write  learnedly 
on  the  support  which  may  be  claimed  for  land  from  lateral  pressure,  and 
for  buildings  which  have  long  rested  against  each  other,  but  are  silent  as 
to  the  support  which  the  owner  of  the  surface  of  lands  may  claim  from 
the  subjacent  strata  when  possessed  by  another.  See  Kent's  Coinmenta- 
ries.  Part  VI.,  Lecture  III.,  Vol.  III.,  p.  434,  Ed.  1840."  Since  the  time  at 
which  the  learned  Chief  Justice  spoke,  however,  there  have  been  several 
interesting  decisions  upon  the  point  in  question,  made  by  American,  and 
especially  by  Pennsylvanian,  courts. 

The  first  reported  case  upon  the  subject  is  the  one  that  we  have  taken 
as  the  leading  cases,  Jones  v.  Wagner,  66  Pa.  St.  429,  decided  in  1871. 
It  is  true  there  is  a  dictum  in  N.  J.  Zinc  Co.  v.  N.  J.  Franklinite  Co.,  13 
N.  J.  Eq.  322,  which  antedates  the  time  of  decision  in  Jones  v.  Wagner, 
to  the  effect  that  when  there  is  a  grant  of  all  the  ores  in  or  under  certain 
lands,  sufficient  support  must  be  left  for  the  surface,  the  title  to  which  is 
in  another  person,  but  that  question  was  not  before  the  court.  Jones  v. 
Wagner,  however,  distinctly  holds  that  unless  the  right  be  given  up  by 
the  terms  of  the  conveyance,  (1)  where,  on  a  division  of  ownership,  one 
person  becomes  possessed  of  the  surface  and  the  other  of  a  mine  there- 
under, the  subjacent  estate  owes  to  the  superjacent  the  duty  of  support, 
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(2)  that  a  custom  to  mine  in  disregard  of  this  duty  would  be  bad,  and 

(3)  that  the  support  should  be  not  only  of  the  land  in  its  natural  state, 
but  as  weighted  by  the  erection  of  a  reasonable  building,  the  learned 
Chief  Justice  intimating  that  in  arriving  at  the  definition  of  reasonable- 
ness in  this  connection,  the  mining  rights  should  be  considered. 

The  next  case  in  which  the  matter  arose  was  in  the  State  of  New  York, 
Marvin  v.  Brewster  Iron  Mining  Co.,  55  N.T.  538  (1874) ;  in  that  case,  land 
was  conveyed  and  all  the  mineral  ores  were  reserved ;  the  mineral  rights 
were  afterwards  granted  to  a  person,  other  than  the  grantee  of  the  surface ; 
afterwards,  the  surface  owner  erected  a  blacksmith  shop  and  other  buildings 
which,  he  claimed,  were  injured  by  the  mining  operations  and  he,  accord- 
ingly, brought  an  action  to  restrain  such  operations ;  the  court  held  that 
there  was  no  right  of  support  beyond  that  required  by  the  land  in  its  natu- 
ral state,  FoLGER,  J.,  saying :  "  The  plaintiff- acquired  as  a  right  of  property 
that  there  should  be  left  of  the  minerals,  in  their  place  under  the  land,  suf- 
ficient to  support  the  surface  in  its  natural  state.  This  was  the  exteiit  of  his 
right  to  subjacent  support,  there  being  no  buildings  upon  the  land  when 
Parks  conveyed  to  Downs  nor  the  erection  of  any  one  of  the  purposes  in 
contemplation.  .  .  Therighttosufficient  subjacent  support  is  likened,,  some- 
tinaes,  to  that  to  have  lateral  support  to  land.  In  that  case,  all  which  can  be 
claimed  is  that  the' adjacent  owner  shall  not  so  dig  upon  his  land  as  that 
that  of  his  neighbor  shall  fall  into  his  pit.  If  the  weight  of  buildings  of 
late  erected  by  his  neighbor  on  his  own  land  causes  it  to  slide,  when  of  its 
own  weight  it  would  not,  there  is  no  claim  for  redress,  Lasala  v.  Holhrook, 
4  Paige,  169.  Is  it  not  the  same  rule  that  whatever  an  adjacent  owner 
can  do  upon  or  in  his  own  land,  confined  within  that  and  necessary  for 
the  convenient  and  beneficial  enjoyment  of  it,  which  works  no  physical 
injury  to  his  neighbor's  possession  in  its  natural  state,  he  may  do  without 
liability  to  his  neighbor,  although  it  may  work  physical  injury  to  a  build- 
ing lately  erected  thereon  by  his  neighbor  ?  For  in  Humphries  v.  Brogden, 
[12  Q.  B.  739]  the  reason  given  is  that  an  owner  cannot  by  putting  an 
additional  weight  upon  his  own  land  render  unlawful  any  operation 
thereon  which  before  would  have  caused  no  damage.  Is  this  exemption 
from  liability  confined  to  a  case  of  lateral  pressure  ?  If  he  may  so  dig  as 
that  the  building  shall  topple  down  and  not  be  liable  so  long  as  that  but 
for  the  building  the  earth  would  not  have  fallen  in  ;  mayhe  not  so  blast  in 
digging  [sic  in  report,  sed  quere  mining  ?]  as  that  the  building  shall  shake, 
crack  and  crumble,  without  giving  cause  of  action,  so  long  as  that  the 
surface  of  his  neighbor's  ground  is  not  injured  or  disturbed  though  it  be 
shaken  ?  He  is  not  bound  to  support  the  building,  so  long  as  he  affords  a 
support  sufficient  for  the  soil  without  the  building.     As  the  rights  and 
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relations  of  adjacent  owners  and  those  of  supeijacent  and  subjacent  owners 
are  alike,  so  may  tiie  subjacent  owner  do  beneath  the  surface  what  the 
adjacent  owner  may  do  beside  it.  And  where,  as  in  Harris  v.  Eyding, 
[5  M.  &  W.  60],  learned  judges  speak  of  the  subjacent  owner  not  being  en- 
titled to  let  down  the  surface  or  injure  the  enjoyment  of  it,  they  mean  the 
surface  in  its  natural  state,  and  not  with  additions  to  it  in  buildings  not 
ancient." 

The  next  case,  Horner  v.  Watson,  79  Pa.  St.  242,  (1876),  held  that  a 
custom  that  a  miner  might  remove  the  "ribs,"  thus  withdrawing  the  support 
and  allowing  the  surface  to  sink,  was  bad,  and  would  not  be  an  answer  to  ac- 
tion for  damages  resulting  from  allowing  the  surface  to  sink.  In  support 
of  this  decision  the  court  cited  Hilton  v.  Lord  Granville,  5  A.  &.  E,  701 ; 
Humphries  v.  Brogden,  12  Id.  739 ;  Blackett  v.  Bradley,  1  B.  &  S.  940. 
Coleman  v.  Chadwick,  80  Pa.  St.  81,  was  argued  shortly  after  Horner  v. 
Watson,  but  was  decided  on  the  same  day  with  that  case ;  as  in  it  the  doctrine 
was  maintained  that  a  grant  of  the  subterraneous  minerals  entitled  the 
grantee  to  only  so  much  of  them  as  he  could  remove  without  injury  to 
the  superincumbent  soil,  and  that  a  custom  to  the  contrary  would  be  void. 
In  this  case  it  was  argued  that  a  grant  of  the  coal  with  "  all  the  privileges 
necessary  for  the  convenient  working,  running  and  transportation  of  said 
coal  ....  and  also  rights  and  privileges  incident  or  usually  appurtenant 
to  the  working  and  using  of  coal  mines,"  constituted  a  release  of  the  right 
of  surface  support.  This  position  was,  however,  negatived  by  the  court, 
which  also  held  that  no  custom  of  mining  in  disregard  of  the  right  of  sur- 
face support  could  be  set  up  in  defence  of  a  violation  of  that  right,  not 
only,  because,  from  the  length  of  time  mining  had  been  carried  on  in  the 
State,  no  such  custom  could  have  sufficient  antiquity  to  render  it  good,  but 
also,  because  such  a  custom  would  lack  reasonableness. 

In  1878,  in  Livingston  v.  Moingona  Goal  Go.,  49  Iowa,  369,  a  deed  had 
been  made  for  the  surface,  reserving  all  the  coal  and  other  minerals  beneath 
the  same,  with  the  right  of  removal  "  without  incurring,  in  any  event  what- 
ever, any  liability  for  injury  caused  or  damage  done  to  the  surface  of  the  land 
in  working  coal,  coal  mines,  minerals,  mineral  products  and  oil  and  remov- 
ing the  same,  provided  the  said  first  party  shall  not  enter  on  the  surface  of 
same  lands."  The  court  held  that  this  would  not  exempt  the  subjacent 
owner  from  liability,  in  case  he  negligently  injured  the  surface,  and  that  if 
ordinary  care  required  that  pillars  of  coal  should  be  left  to  support  the 
surface,  instead  of  the  erection  of  artificial  supports,  he  would  be  liable  in 
case  he  did  not  leave  the  pillars  and  the  surface  was  consequently  injured. 
This  decision,  although  put  upon  the  ground  of  negligence,  is  a  strong 
afftl-mance  of  the  right  to  surface  support ;  and,  in  1888,  when  the  case  of 


280  Jones  v.  "Wagner. 

Mickle  V.  Douglass,  39  N.  W.  Repr.  198,  came  before  the  same  court, 
Jones  V.  Wagner  was  unqualifiedly  followed.  In  Mickle  v.  Douglass  "  all 
the  coal"  under  certain  land  had  been  granted  and  the  court  held  that 
nevertheless,  only  so  much  could  be  removed  as  could  be  taken  without 
letting  the  surface  fall.  A  further  contention  was  made  by  counsel,  based 
upon  the  fact  that  the  grant  was  in  form  a  lease  to  continue  fifteen  years 
unless  "  all  the  coal  under  the  said  land  is  sooner  mined  out  or  exhausted. 
But  it  is  expressly  agreed  that  the  said  lease  shall  terminate  whenever  all 
the  coal  under  said  land  is  mined  out  and  exhausted."  This  it  was  argued 
gave  a  right  to  take  all  the  coal  and  waived  all  right  on  the  part  of  the  super- 
jacent owner  to  have  his  land  supported — ^but  the  court  held  otherwise, 
Seevers,  C.  J.,  in  the  course  of  the  opinion  of  the  court,  saying:  "The 
proper  construction  of  these  provisions  is  that  the  lease  shall  continue  for 
the  stated  time,  unless  all  the  coal  is  mined  which  can  be  taken  out  with- 
out injury  to  the  dominant  estate." 

In  Nelson  v.  Hoch,  14  Phila.  655  (18V9),  the  subjacent  owners  were  re- 
strained from  removing  coal  to  such  an  extent  that  there  would  not  be  left 
sufficient  support  for  the  surface.  In  the  same  year,  the  question  of  surface 
support  came  before  the  Supreme  Court  of  Indiana  in  Yandes  et  al.  v. 
Wright,  66  Ind.  319.  The  facts  of  this  case  were  somewhat  peculiar,  and 
were  as  follows.  The  appellants  and  appellees  were  respectively  seized  of 
mining  rights  under  certain  premises ;  the  grant  of  the  appellant  lay  some 
thirty  feet  below  that  of  the  appellee  in  the  direct  line  of  gravitation ;  in 
the  course  of  mining,  the  appellant  failed  to  leave  sufficient  support  for 
the  superjacent  mine,  which,  in  consequence,  fell  in ;  the  court  held  that  the 
appellant  was  liable  to  the  appellee  for  the  damage  done  to  his  mine,  fol- 
lowing Jones  V.  Wagner  and  Coleman  v.  Chadwick,  and  refused  to  confine 
the  meaning  of  surface  to  the  surface,  ordinarily  so  called,  of  the  earth, 
BiDDLE,  J.,  saying  "  It  should  be  noticed  throughout  the  cases  above 
cited  that  the  word  '  surface,'  as  used  in  the  books,  means  not  merely  the 
geometrical  superficies  without  thickness,  but  includes  whatever  earth, 
soil  or  land  lies  above  and  superincumbent  on  the  mine.  Surface,  therefore, 
includes  the  appellee's  mine,  which  lies  above  the  appellant's  mine  and  be- 
low the  top  surface,  which  still  may  remain  undisturbed  and  uninjured,  in 
the  original  grantee."  This  case,  therefore,  establishes  the  principle  that 
what  in  a  case  of  horizontal  divisions  of  land  may  be  surface  as  to  one 
owner  may  be  subjacent  soil  as  to  another. 

In  Wilms  v.  Jess,  94  111.  464  (1880),  the  Supreme  Court  of  Illinois  fol- 
lowed, as  to  the  main  question  it  decided,  Jones  v.  Wagner,  and  while  it  ap- 
parently recognized  the  rule  that  the  subjacent  owner  was  not  obliged  to 
support  buildings  which  were  not  upon  the  surface  at  the  time  he  took  the 
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title,  yet,  that  the  mere  presence  of  a  building  would  not  exempt  him  from 
liability,  unless  it  were  shown  that  the  surface  would  not  have  given  way 
except  for  the  presence  of  the  building,  and  that  where  the  subsidence 
would  have  taken  place,  even  if  no  building  had  pressed  upon  the  soil,  the 
subjacent  owner  would  be  liable  for  all  the  damage  caused  by  his  wrongful 
act,  including  the  damages  suffered  from  injury  to  a  building. 

In  Scranton  v.  Phillips,  94  Pa.  St.  15  (1880),  the  doctrine  of  Jones 
V.  Wagner  was  recognized,  but  the  words  of  the  grant  and  release  to 
the  subjacent  owner  in  the  case  before  the  court  were  held  sufficient 
to  exempt  him  from  liability  for  injury  to  the  surface  —  it  is  hard 
indeed  to  see  how  in  this  case  there  could  have  been  any  doubt  as  to 
the  decision,  for  the  deed,  called  a  coal  lease,  expressly  provided  that 
the  lessees  should  not  be  responsible  for  the  falling  in  of  the  surface, 
or  be  required  to  leave  support  except  in  certain  specified  places.  In 
the  next  case,  Garlin  v.  Ghappel,  101  Pa.  St.  348  (1882),  the  point 
was  made  by  counsel  that  the  duty  of  the  subjacent  owner  was  fulfilled 
when  he  left  "  such  support  as  would  ordinarily  support  the  surface  of 
the  land,"  this  was  refused  in  the  court  below  and  the  refusal  was  sus- 
tained by  the  Supreme  Court,  which  held  that  the  support  to  which  the  sur- 
face was  entitled  was  absolute  or  actual  support.  In  delivering  the  opinion 
of  the  court,  Green,  J.,  said :  "  There  is  no  doubt  that  under  the  reser- 
vation contained  in  the  deed  from  the  original  owner,  all  the  coal  under- 
lying the  plaintiff's  premises  was  reserved  to  the  grantor  and  this  coal  and 
the  right  to  remove  it  became  vested  in  the  defendants.  The  question  was 
what  kind  of  support  of  the  surface  were  the  defendants  bound  to  leave  ? 
By  these  points  they  asked  the  court  to  say  '  such  support  as  would  ordi- 
narily support  the  surface  of  the  land'  or  such  as  would  be  left  by  '  an 
ordinary  careful  taking  away  the  coal  from  underneath  the  surface  of  the 
plaintiff.'  Practically,  this  amounts  to  the  doctrine  that  '  ordinary'  instead 
of  '  actual'  support  is  all  that  the  surface  owner  is  entitled  to.  In  other 
words,  if  the  support  is  apparently  sufficient  though  not  so  in  reality  the 
duty  of  the  defendants  is  discharged.  We  do  not  understand  this  to  be 
the  law  nor  even  that  the  question  is  an  open  one  under  our  recent  decis- 
ions," and  after  reviewing  several  authorities  the  learned  judge  continued, 
"  Thus  whenever  the  right  of  the  surface  owner  is  described  it  is  referred 
to  as  a  right  td  'support,'  'sufficient  support,'  'proper  support,'  'absblute 
support,'  but  never  as  '  ordinary'  or  '  probable'  or  '  apparent  support.'  In 
truth  the  right  would  have  but  little  if  any  value  if  it  existed  only  in  this 
qualified  and  limited  sense.  If  it  is  to  depend  absolutely  upon  the  mere 
question  whether  the  mine  owner  has  extended  ordinary  and  reasonable 
precaution  to  preserve  it,  it  follows  that  where  such  precautions  have  been 
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observed  it  has  no  existence  in  practical  effect  since  in  such  circumstances 
there  could  be  no  recovery  for  its  destruction."  This  case  was  followed 
the  next  year  in  Berwind  et  al.  v.  Barnes,  13  W.  N.  C.  541.  In  Burgner 
V.  Humphrey,  41  Oh.  St.  340,  the  question  came  before  a  court  of  last 
resort  in  Ohio,  the  Supreme  Court  Commission ;  the  absolute  right  of 
support  was  recognized  and,  it  being  argued  that  as  the  claim  of  the 
subjacent  owner  was  under  a  coal  lease  giving  him  all  the  coal,  upon  a 
royalty,  depending  on  the  amount  mined,  not,  however,  to  be  less  than  a 
certain  sum,  and  containing  a  restriction  against  mining  so  near  to  a  cer- 
tain building  that  it  would  be  injured,  the  effect  of  the  lease  was  to  exempt 
the  subjacent  owner  from  liability  for  the  fall  of  the  surface,  except  in  the 
neighborhood  of  the  building,  the  court  held  (1)  that  the  sale  of  all  the 
coal  which  in  view  of  the  provision  with  reference  to  the  royalty  must  be 
taken  with  the  qualification  that  only  so  much  could  be  removed  as  could 
be  taken  without  impairing  the  support  of  the  surface,  (2)  that  the  express 
restriction  of  mining  near  the  house  did  not  impliedly  permit  the  letting 
down  of  the  surface  elsewhere.  In  Williams  v.  Hay,  120  Pa.  St.  485 
(1888),  the  grant  of  the  coal  contained  the  words:  "  Provided,  however, 
that  the  said  W.  J.  B.,  his  heirs  and  assigns  in  mining  and  removing  the 
coals,  iron  ore  and  minerals  aforesaid  shall  do  as  little  damage  to  the  sur- 
face as  possible."  It  was  argued  that  this  provision  showed  that  some 
damage  to  the  surface  was  contemplated  by  the  parties  and  consequently 
that  the  absolute  right  of  support  had  been  given  up  by  contract,  but  the 
court  said  in  an  opinion  delivered  by  Paxson,  J. :  "  An  absolute  right  to 
surface  support  is  not  to  be  taken  away  by  a  mere  implication  from  lan- 
guage which  does  not  necessarily  impart  such  a  result.  The  owner  of  the 
coal  had  certain  surface  rights  which  were  indispensable  to  the  carrying 
on  of  his  mining  operations.  .  .  .  Hence  it  is  a  fair  construction  of  the 
deed  to  say  that  in  doing  these  things  as  little  damage  was  to  be  done  to 
the  surface  as  possible.  The  provision  referred  to  covers  these  matters, 
and,  as  we  have  a  subject  to  which  it  directly  applies,  it  would  be  a  strained 
interpretation  of  the  deed  to  hold  that  it  was  intended  to  take  away  the 
right  of  surface  support  " 

We  have  now  gone  over  the  reported  cases  involving  the  question  imme- 
diately before  us,  and  from  them  draw  the  following  statement  of  the  law. 
First,  the  right  of  subjacent  support  as  between  an  upper  and  lower  pro- 
prietor, where  the  title  to  the  surface  is  in  one  and  that  to  the  mine  is  in 
another,  is  absolute  and  is  not  merely  a  right  to  insist  that  the  lower  pro- 
prietor shall  not  recklessly,  wilfully  or  negligently  deprive  the  upper  tene- 
ment of  support,  Jones  v.  Wagner,  66  Pa.  St.  429. 

(2.  j  That  a  custom  to  mine  in  disregard  of  this  right  will  not  be  upheld. 
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(3.)  That  the  right  of  support  may  be  given  up  by  express  contract  or 
conveyance,  but  that  a  surrender  thereof  will  not  be  readily  inferred  from 
express  grant  of  all  the  coal  or  other  mineral  or  of  permission  to  take  the 
same  to  mine  or  in  any  way  necessary  to  obtain  the  coal  or  mineral. 

(4.)  That  the  right  of  support  extends  to  a  superjacent  mine  as  well  as 
to  the  superficies  of  the  earth's  surface. 

Whether  the  right  goes  beyond  the  mere  right  of  support  of  the  surface 
in  its  natural  state,  or  in  the  state  in  which  it  is  when  the  subjacent  tene- 
ment is  conveyed,  is  not  clearly  settled  by  authority.  Chief  Justice  Thomp- 
son intimates  that  the  land  may  be  reasonably  built  upon  and  that  the 
subjacent  owner  will  be  bound  to  support  buildings  so  erected,  the  Court  of 
Appeals  of  New  York  denies  this  position  in  toto,  see  Marvin  v.  Brewster 
Iron  Mining  Co.,  55  N.  Y.  538,  basing  its  decision  on  the  analogy  between 
the  rights  of  lateral  and  subjacent  support.  It  is  thought  however  that 
reason  would  require  that  the  doctrine  of  the  Pennsylvania  court  should 
be  upheld — when  a  man  sells  or  retains  the  surface,  he  or  his  vendee  may 
be  presumed  to  know  that  the  surface  is  to  be  sold  or  retained  for  the  pur- 
pose of  applying  it  to  the  ordinary  uses  of  land,  e.  g.,  if  it  be  farm  land  one 
of  the  ordinary  uses  would  be  to  put  upon  it  a  farm  house  and  a  barn,  and 
the  fact  that  such  erections  might  be  made  should,  presumably,  be  within 
the  cognizance  of  both  parties,  and,  while  it  would  be  manifestly  improper 
for  the  surface  owner  to  erect  ponderous  buildings  such  as  would  unreason- 
ably press  upon  and  over-weight  the  lower  owner,  yet  it  would  seem  a 
harsh  rule  which  would  prohibit  the  erection  of  buildings  of  reasonable 
weight  and  character,  the  character  of  the  land  upon  which  they  are  erected 
and  the  fact  that  there  has  been  a  severance  of  title  to  the  land  horizontally 
being  considered.  If  the  analogy  of  the  right  of  lateral  support  be  relied 
upon,  it  may  be  considered  that  the  greatest  effect  of  the  rule  that  the 
adjacent  tenant  is  not  bound  to  uphold  structures  is  that  a  strip  of  land 
of  moderate  dimensions  is  rendered  useless  for  building  purposes  to  the 
owner,  whereas  the  rule  applied  in  the  case  of  subjacent  support  pre- 
vents the  surface  owner  from  putting  anywhere  upon  his  land  any  build- 
ing, which  added  to  a  mere  shell  of  earth  will  cause  it  to  sink — public 
policy  would  seem  opposed  to  a  construction  which  would  in  many  cases 
tend  to  render  useless  a  considerable  extent  of  land  lying  over  mines. 

It  appears,  however,  that  when  the  damage  is  caused  by  a  sinking  of 
earth  from  its  own  weight,  damages  may  be  recovered  for  injury  to  a  house 
erected  on  the  sinking  land.  This  seems  somewhat  inconsistent  with  the 
position  that  the  subjacent  owner  is  bound  to  support  the  land  only,  for 
only  such  injury  as  would  naturally  follow  from  a  neglect  of  duty  in  the 
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contemplation  of  those  to  whom  and  from  whom  the  duty  is  due  can 
ordinarily  be  recovered  for. 

The  right  of  support  as  applied  to  houses  where  the  stories  are  owned 
by  different  persons  has  received  very  little  consideration  at  the  hands  of 
our  courts.  In  Graves  v.  Berdan,  26  N.  Y.  501,  it  was  held  that  where 
a  house  is  divided  into  floors  and  stories  each  occupied  by  different  owners, 
the  proprietor  of  the  ground  floor  is  bound  by  the  nature  and  condition 
of  his  property,  without  any  express  servitude  being  imposed  upon  it,  not 
only  to  uphold  the  upper  story  but  to  so  repair  his  own  story  that  it  may 
be  able  to  uphold  the  superjacent  weight.  This  duty  extends  not  only  to 
keeping  up  the  outer  walls  of  the  building  but  if  from  the  removal  of  par- 
tition or  division  walls  the  floor  of  the  upper  story  sinks  the  ground  floor 
owner  is  responsible,  McGonnel  v.  Kibbe,  33  111.  175.  The  duty  of  the 
lower  owner  seems,  at  law  at  least,  to  stop  with  support  and  he  cannot  be 
required  to  contribute  to  the  repairs  of  the  roof  made  by  the  upper  owner, 
Loring  v.  Bacon,  4  Mass.  575,  how  far  contribution  will  be  decreed  in 
equity  under  such  circumstances  is  not  within  the  scope  of  this  note. 


Water  Courses. 

OMELVANY  v.  JAGGERS. 

Cmirt  of  Appeals  of  South  Carolina,  May,  1835. 
[Eeported  a  Hill,  634.] 

Every  proprietor  of  land  through  which  a  natural  stream  runs,  has  a  right  to 
the  advantage  of  the  stream  as  it  was  wont  to  flow,  and  to  use  it  for  any 
purpose  of  his  own,  not  inconsistent  with  a  similar  right  of  the  proprietors 
above  and  below.  The  proprietor  above  cannot  divert  or  diminish  the 
quantity  of  water  which  would  otherwise  descend,  nor  can  the  proprietor 
below  throw  back  the  water  on  the  proprietor  above  without  his  license  or 
a  grant :  Therefore, — 

Where  the  plaintiffs  and  defendant,  about  the  same  time,  purchased  land  on 
a  stream,  in  reference  to  mill  seats,  about  a  half  mile  apart ;  and  the 
defendant  got  his  mill  into  operation  first,  whereby  the  water  was  thrown 
back  on  the  plaintiffs'  mill  so  that  the  wheels  could  not  turn ;  Held,  that 
the  plaintiffs  were  entitled  to  recover  damages  for  this  injury. 

This  was  an  action  on  the  case  to  recover  damages  for  an  injury  to 
the  plaintiffs'  mill,  by  obstructing  the  water  course  on  which  it  was 
erected — The  plaintiffs  and  defendant  erected  mills  about  a  half  mile 
distant  from  each  other,  (defendant's  below  the  plaintiffs')  on  Rocky 
Creek.  It  appeared  that  both  parties  purchased  the  lands  on  which 
the  mills  are  situated  about  the  same  time,  and  in  reference  to  the  mill 
seats ;  but  the  defendant  built  his  mill  a  month  or  two  before  the  plain- 
tiffs finished  theirs.  The  defendant's  was  an  old  mill  seat :  about  forty 
years  ago,  one  Morrison  who  then  owned  it  had  a  mill  there,  which 
stood  about  seven  or  eight  years  ago ;  a  part  of  the  old  dam,  which  was 
of  rock,  was  standing  when  the  defendant  built.  In  1812,  Peter  C. 
Wiley  erected  a  saw  mill  at  the  same  place,  which  remained  about  two 
years,  and  from  this  time  (which  would  be  from  1814)  until  the  defen- 
dant built,  there  was  no  mill  there.  The  defendant's  dam  raised  the 
water  at  the  plaintiffs'  mill  about  four  feet  and  a  half  above  its  ordinary 
height;  and  when  the  plaintiffs  finished  their  mill,  they  found  that  the 
wheels  could  not  turn  in  consequence  of  the  back  water  from  the  defen- 
dants' dam ;  and  their  mill  was  thus  rendered  valueless.     On  this  state 
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of  facts,  the  question  was,  whether  the  plaintiffs  were  entitled  to  recover. 
For  the  plaintiffs  it  was  contended,  that  the  owners  of  the  soil  through 
which  the  stream  passed  had  a  right  to  its  free  use  and  enjoyment — 
That  as  no  one  above  could  rightfully  deprive  one  below  of  the  enjoy- 
ment of  the  water,  by  diverting  it  from  its  natural  channel,  so  no  one 
below  could  be  permitted  so  to  obstruct  it  as  to  affect  the  enjoyment  of 
one  above,  by  rendering  the  stream  unfit  for  the  purposes  of  machinery : 
and  on  the  part  of  the  defendant,  it  was  insisted  that  a  prior  prescrip- 
tive right  existed  for  the  use  of  the  stream;  or  should  this  not  avail, 
that  he  had  acquired  a  prior  right  by  occupancy. 

The  presiding  judge  thus  reports  his  views  of  the  law:  "The  case 
of  Mason  v.  Hill,  reported  in  the  Jurist,  seems  to  support  the  plaintiffs' 
view,  but  it  does  not  decide  the  case.  The  point  did  not  exactly  arise 
in  that  case.  A  case  might  occur  in  which  it  would  be  exceedingly 
difficult  to  lay  down  any  satisfactory  rule  for  its  decision,  consistently 
with  justice  and  the  rights  of  the  parties.  Suppose  two  persons  to  buy 
land  on  the  same  stream  with  reference  to  mill  seats,  a  mile  apart — ^they 
each  erect  costly  machinery,  and  attempt  to  set  their  mills  going  on  the 
same  day,  arid  it  is  ascertained  for  the  first  time,  that  in  consequence  of 
the  back  water  from  the  dam  below,  the  mill  above  cannot  go.  Who 
must  bear  the  loss?  Both  cannot  have  a  mill.  But  such  a  case  cannot 
well  happen ;  one  will  build  before  the  other,  and  if  he  does,  I  think 
he  has  the  better  right.  If  the  one  above  were  to  build  his  mill  first, 
there  is  no  doubt  he  could  maintain  an  action  for  throwing  the  water 
back  on  his  wheels  from  below.  But  it  is  a  very  different  case  if  one 
build  a  mill  above,  and  put  it  down  in  the  mill  pond  of  the  one  below, 
which  had  not  backed  water  on  his  mill,  but  it  was  placed  in  water 
already  bached.  If  the  plaintiffs  should  succeed  in  this  case,  the  defen- 
dant, who  has  the  oldest  mill,  must  take  his  down.  It  seems  both  can- 
not have  a  mill,  and  upon  the  broad  principle  of  occupancy,  the  mill 
first  built  should  stand."  The  plaintiffs  submitted  to  a  nonsuit  with 
leave  to  move  to  set  it  aside ;  which  they  now  did  on  the  ground  of 
error  in  this  decision. 

Gregg,  for  the  motion — Admitted  that  the  position  of  the  circuit 
judge  was  sustained  by  Angel  on  Water  courses,  69 ;  it  is  however  a 
solitary  didum  unsupported  by  authority.  The  general  principle  appli- 
cable to  all  such  cases  is,  that  the  proprietors  of  the  soil  through  which 
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a  stream  runs,  have  the  right  to  its  use  and  enjoyment,  according  to  its 
natural  flow,  and  to  appropriate  it  to  any  purpose  not  inconsistent  with 
the  rights  of  others  above  and  below.  According  to  this  rule,  both 
these  parties  have  the  right  to  the  use  of  this  stream,  but  it  must  be 
enjoyed  in  such  manner  by  each,  as  not  to  affect  the  rights  of  the  other. 
The  owner  of  the  land  above  cannot  divert  the  water  from  its  natural 
channel,  and  thus  deprive  his  neighbor  below  of  its  enjoyment,  nor  can 
he,  below,  obstruct  the  stream  so  as  to  injure  the  enjoyment  of  him 
above ;  they  have  equal  rights  which  neither  can  disturb.  These  prin- 
ciples are  sustained  in  the  cases  of  Wright  v.  Howard,  1  Eng.  Con.  Cha. 
Rep.  95,  and  Mason  v.  Hill,  Jurist,  Vol.  1.  Bealy  v.  Shaw,  6  East, 
219,  &  note.  Occupancy  of  itself  confers  no  exclusive  right  unless  it 
has  continued  so  long  as  to  give  right  by  prescription,  which  is  not 
pretended  in  this  case :  and  even  if  such  did  exist,  it  has  been  lost  by 
non  user.  Cited  3  Kent's  Com.  353,  358;  17  Mass.  Repc  289;  15 
Johns.  Rep.  280,  213. 

Mills,  contra.  Water  flowing  in  a  stream  is  publici  juris,  and  the 
owner  of  the  land  through  which  the  stream  runs,  who  first  appropriates 
it  to  some  useful  purpose,  acquires  a  title  by  occupancy  to  so  much  as 
may  be  necessary,  against  all  the  world ;  and  neither  the  owner  of  the 
land  above  can  divert  it,  nor  the  one  below  obstruct  it,  so  as  to  prevent 
him  from  the  full  enjoyment  of  the  right  thus  acquired.  This  position 
is  sustained  in  2  Black.  Com.  403,  where  the  rule  is  laid  down  that  one 
may  erect  a  mill  on  a  stream  unoccupied,  yet  not  so  as  to  injure  his 
neighbor's  prior  mill,  for  he  has  by  the  first  occupancy  acquired  a 
property  in  the  current.  See  also  Angel  on  Water  courses,  39,  67,  68, 
69,  70 ;  who,  after  reviewing  all  the  authorities,  comes  to  the  conclu- 
sion, that  if  one  erect  a  mill  above  which  is  subjected  to  injury  from 
the  back  water  of  a  mill  previously  erected  below,  he  has  no  right  to 
complain.  The  same  doctrine  is  maintained  in  the  reasoning  of  Ch.  J. 
TiNDALL,  in  7  Bingham,  682;  and  by  Ch.  J.  Paekee,  in  Hatch  v. 
Dvnght,  17  Mass.  Rep.  289.  See  also  4  Dallas,  211.  To  apply  these 
principles  to  this  case.  The  defendant  purchased  his  site  from  the 
representatives  of  Morrison,  who  had  a  mill  on  it  for  many  years,  and 
until  it  was  carried  off  by  a  freshet;  part  of  the  old  dam  is  still  stand- 
ing— it  was  rebuilt  and  used  for  some  years,  and  then  went  down. 
During  all  this  time  the  plaintiffs'  site  is  flooded^ — they  purchased  with 
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a  knowledge  of  all  the  facts,  put  up  their  mill  after  defendant  had 
finished  his,  and  set  it  down  in  his  mill  pond,  and  then  ask  the  court 
to  compel  the  defendant  to  pull  his  down.  The  defendant  was  the  first 
occupant — he  had  acquired  a  right  to  the  use  of  the  stream  by  appro- 
priation, of  which  he  cannot  be  divested  by  the  act  of  the  plaintiffs, 
who  should  bear  the  consequences  of  their  own  folly  in  erecting  a  mill 
in  the  defendant's  pond.  The  cases  cited  on  the  part  of  the  plaintiffs 
do  not  conflict  with  the  positions  here  contended  for.  The  case  from  6 
East,  208-219,  is  one  of  the  diversion  of  a  water  course,  and  decides 
that  after  one  has  appropriated  a  portion  of  the  water,  and  the  surplus 
is  subsequently  employed  by  another,  he  cannot  appropriate  any  more 
to  the  prejudice  of  the  second  occupant ;  thus  favoring  the  doctrine  of 
occupancy.  Wright  v.  Howard,  only  decides  that  the  proprietor  above 
has  no  right  to  change  the  direction  of  water  from  its  natural  flow, — it 
does  not  touch  this  question.  The  case  of  Mason  v.  Hill,  from  the 
Jurist,  maintains  the  right  of  occupancy ;  and  although,  in  the  opinion 
of  the  court,  it  is  said  that  the  owner  above,  although  the  first  occupant, 
cannot  divert  the  water  so  as  to  deprive  one  below  of  its  use,  yet  it 
does  not  hold  that  the  owner  below,  who  is  the  first  occupant,  may  not 
obstruct  the  water  so  far  as  may  be  necessary,  and  thus  back  it  on  one 
above,  who  afterwards  may  wish  to  employ  it.  A  distinction  may  well 
be  taken  between  a  diversion  by  the  owner  above,  and  a  necessary 
obstruction  by  the  owner  below ;  for  the  latter  cannot  use  the  water 
beneficially  in  machinery,  without  obstructing  it  and  throwing  it  back ; 
and  to  deprive  the  first  occupant  of  this  privilege  at  the  pleasure  of  the 
owner  above,  would  be  giving  one  owner  an  unreasonable  advantage 
over  the  other,  which  might  be  exercised  capriciously  and  unjustly. 

Haepee,  J.  The  case  is  not  free  from  difficulty  and  apparent  hard- 
ship, but  from  the  best  view  we  can  take  of  authorities  and  the  reason' 
of  the  law,  we  are  of  opinion  with  the  plaintiff,  and  that  his  motion 
must  be  granted.  There  are  some  dicta  in  the  English  books  which 
seem  to  favor  the  construction  of  the  law  which  the  presiding  judge  has 
given;  such  as  that  from  2  Black.  Com.  403,  that  "if  a  stream  be  un- 
occupied, I  may  erect  a  mill  thereon,  and  detain  the  water,  yet  not  so 
as  to  injure  my  neighbor's  prior  mill,  or  his  meadow,  for  he  hath,  by 
his  prior  occupancy,  acquired  a  property  in  the  current."  But  these 
dieta  are  all,  perhaps,  susceptible  of  a  different  interpretation.    The  first 
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case  in  which  the  point  seems  to  have  been  directly  considered,  is  that 
of  Wright  v.  Howard,  1  Cond.  Eng.  Ch.  Rep.  95,  (1  Simmons  &  Stuart, 
190,)  and  that  case  seems  more  expressly  in  point  than  the  counsel  for 
the  plaintiff  supposed.  It  applies  not  only  to  the  right  of  diverting 
the  water  from  the  lands  of  proprietoi'S  below,  but  that  of  throwing  it 
back  on  those  of  proprietofs  above.  That  was  a  bill  for  specific  per- 
formance. The  plaintiff  was  the  owner  of  lands  on  the  river  Goit,  on 
which  were  mills  and  machinery  worked  by  water  taken  from  the  river 
by  means  of  a  weir  or  dam,  and  thence  conveyed  into  the  river  Mersey, 
below  its  junction  with  the  Goit.  The  Duke  of  Norfolk  was  the  pro- 
prietor above,  on  whose  land  the  water  was  thrown  back  by  the  weir, 
and  the  Duke  of  Norfolk  and  two  others  were  the  proprietors  of  lands 
below,  from  which  the  water  was  diverted.  The  right  to  use  the  water, 
by  means  of  the  weir,  was  held  under  a  lease  from  the  Duke  of  Norfolk. 
The  defendant  objected  to  the  performance  of  his  purchase,  on  the 
ground  that  the  plaintiff  could  not  make  a  good  title  to  the  mills ;  first, 
because,  after  the  expiration  of  the  lease,  he  could  have  no  right  to 
throw  back  the  water  on  the  land  of  the  Duke  of  Norfolk  above;  and 
secondly,  because  he  had  no  right  to  divert  it  from  the  proprietors  below. 
The  Vice  Chancellor,  Sir  John  Leach,  considers  both  objections 
together,  and  decides  them  on  the  same  reasoning.  "  The  right  to  the 
use  of  water  rests  on  clear  and  settled  principles.  Prima  fade,  the 
proprietor  of  each  bank  of  a  stream  is  the  proprietor  of  half  the  land 
covered  by  the  stream,  but  there  is  no  property  in  the  water.  Every 
proprietor  has  an  equal  right  to  use  the  water  which  flows  in  the  stream ; 
and  consequently  no  proprietor  can  have  the  right  to  use  the  water  to 
the  prejudice  of  any  other  proprietor.  Without  the  consent  of  the  other 
proprietors  who  may  be  affected  by  his  operation,  no  proprietor  can 
either  diminish  the  quantity  of  water  which  would  otherwise  descend 
to  the  proprietors  below,  nor  throw  the  water  back  upon  the  proprietors 
above.  Every  proprietor  who  claims  a  right  to  throw  the  water  back 
above,  or  to  diminish  the  quantity  of  water  which  is  to  descend  below, 
must,  in  order  to  maintain  his  claim,  either  prove  an  actual  grant  or 
license  from  the  proprietors  affected  by  his  operations,  or  must  prove 
an  uninterrupted  enjoyment  for  twenty  years :  which  term  of  twenty 
years  is  now  adopted  on  a  principle  of  general  convenience,  as  affording 
conclusive  presumption  of  a  grant."  He  adds :  "  It  appears  to  me 
that  no  action  will  lie  for  diverting  or  throwing  back  water,  except  by 
19 
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a  person  who  sustains  an  actual  injury ;  but  the  action  must  lie  at  any 
time  within  twenty  years  when  the  injury  happens  to  arise,  in  conse- 
quence of  a  new  purpose  by  the  party  to  avail  himself  of  his  common 
right."  The  subject  is  fully  considered  by  Chief  Justice  Denman,  in 
the  case  of  Mason  v.  Hill,  republished  in  the  Jurist,  vol.  I.  part  3.  That 
case  respected  the  diverting  of  water  from  the  proprietors  of  lands 
below.  All  the  English  authorities  and  dicta  are  reviewed  and  com- 
mented on,  and  it  is  unnecessary  to  repeat  here  that  which  is  better  said 
there.  The  position  which  is  sustained  by  the  court  is,  "that  the 
possessor  of  lands  through  which  a  natural  stream  runs,  has  a  right  to 
the  advantage  of  the  stream  flowing  in  its  natural  course,  and  to  use  it 
as  he  pleases,  and  for  any  purposes  of  his  own  not  inconsistent  with  a 
similar  right  of  the  proprietors  of  the  land  above  and  below;  that 
neither  can  a  proprietor  above  diminish  the  quantity  or  injure  the 
quality  of  water  which  would  otherwise  descend,  nor  can  any  pro- 
prietor below  throw  back  the  water  without  his  license  or  grant ;  and 
that  whether  loss  by  the  diversion  of  the  general  benefit  of  such  a 
stream,  be  or  be  not  such  an  injury  in  point  of  law  as  to  sustain  an 
action  without  some  special  damage,  yet  as  soon  as  the  proprietor  of  the 
land  has  applied  it  to  some  purpose  of  utility,  or  is  prevented  from  so 
doing  by  the  diversion,  he  has  a  right  of  action  against  the  person 
diverting." 

A  distinction  was  attempted  to  be  taken  between  the  diverting  and 
throwing  back  of  water.  But  I  cannot  perceive  the  slightest  ground 
for  this  distinction.  In  neither  case  can  an  action  be  sustained;  at  all 
events,  no  damages  can  be  recovered  until  the  party  has  applied  the 
water,  or  been  prevented  from  applying  it,  to  a  useful  purpose ;  where 
the  injury  is  sustained,  however,  on  what  principle  can  we  make  a 
distinction  between  the  proprietor  above  and  him  below?  It  may  be 
observed  that  water  cannot  be  thrown  back  on  the  land  of  the  pro- 
prietor above  without  overflowing  his  soil.  And  though  the  water  still 
remain  within  its  natural  channel,  being  only  raised  to  a  greater  height 
upon  the  banks,  yet  still  it  is,  in  strictness,  an  invasion  of  the  proprie- 
tor's soil,  over  which,  on  general  principles  of  law,  he  has  the  exclusive 
right  of  dominion.  And  in  reference  to  this  principle  I  think  the  right 
of  occupancy  must  be  explained.  A  man  may  do  what  he  will  upon 
his  own  land,  provided  he  does  not  injure  his  neighbor.  But  he  has 
no  right  to  make  any  alterations  in  the  condition  of  his  neighbor's 
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property  without  his  consent.  The  other  instances  of  the  right  of 
occupancy  mentioned  by  Blackstone,  may  help  to  illustrate  this.  If  I 
build  a  house  near  my  neighbor's  wall,  by  which  my  windows  are 
darkened,  I  can  sustain  no  action  for  it,  because  he  was  the  first  occu- 
pant ;  so  if  I  erect  a  tan-yard,  which  is  noisome,  and  another  comes 
and  builds  his  house  near  it,  I  was  the  first  ocqupant,  and  he  must  sub- 
mit to  the  inconvenience.  So  if  I  raise  a  mill  pond  on  my  own  land, 
which  renders  the  air  unwholesome,  and  another  person  comes  and  lives 
near  it,  he  has  no  right  of  action  for  this  injury.  But  in  neither  of 
these  cases  is  there  any  interference  with  the  soil  of  another. 

There  seems  to  be  a  great  apparent  hardship  on  the  part  of  the 
defendant,  if  he  should  lose  the  expense  which  he  has  incurred  in 
building  his  mill.    Yet  I  can  conceive  that  there  may  be  as  great  hard- 
ship on  the  part  of  the  plaintiffs.     They  purchased  their  lands  about 
the  same  time.     The  plaintiffs  purchased  with  a  view  to  this  mill  seat, 
and  paid  their  money  for  it.     Then  who  ought  to  be  the  sufferer  ?     He 
who  claims  to  use  his  own  land  as  he  will,  or  he  who  claims  to  alter  the 
condition  of  his  neighbor's  property,  without  his  consent,  for  his  own 
benefit?     The  result  will  be  that  a  person  who  is  about  to  obstruct  a 
running  stream,  for  any  purpose,  must  obtain  the  license  of  the  other 
proprietors  with  whom  his  operations  are  likely  to  interfere,  and  it 
does  not  appear  to  me  that  this  can  be  regarded  as  a  matter  of  hardship. 
There  is  an  American  case  (Hatch  v.  Dvnght,  17  Mass.  Rep.  289),  in 
which  it  is  said  that  the  first  occupant  of  a  mill  seat  has  a  right  to 
sufficient  water  to  work  his  wheels,  even  if  it  should  render  useless  the 
privilege  of  one  above  or  below.     But  we  think  this  opposed  to  the 
weight  of  reasoning  and  authority.     To  this  is  opposed  the  case  of 
Piatt  v.  Root,  15  John.  Rep.  213,  in  which  it  was  held  that  the  prior 
occupant  of  mills  below  had  no  right  to  prevent  the  erecting  of  mills 
above,  and  making  a  reasonable  use  of  the  water.     The  case  of  Palmer 
V.  Mulligan,  3  Caine,  307,  is  referred  to,  and  the  opinion  of  Mr.  Justice 
Livingston,  who  utterly  rejected  the  doctrine  that  the  person  erecting 
the  first  mill  thereby  acquired  any  superior  rights.     To  this  conclusion 
Chancellor  Kent  arrives,  upon  a  consideration  of  all  the  authorities. 
"  Every  proprietor  of  lands  on  the  banks  of  a  river,  has  naturally  an 
equal  right  to  the  use  of  the  water  which  flows  in  the  stream  adjacent 
to  his  lands,  as  it  was  wont  to  flow,  (currere  solebdt)  without  diminution 
or  alteration.     No  proprietor  has  a  right  to  use  the  water  to  the  preju- 
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dice  of  other  proprietors  above  or  below  him,  unless  he  has  a  prior  right 
to  divert  it,  or  a  title  to  some  exclusive  enjoyment.  He  has  no  property 
in  the  water  itself,  but  a  simple  use  of  it  while  it  passes  along,  Agua 
ourrit  et  debet  currere,  is  the  language  of  the  law.  Though  he  may  use 
the  water  while  it  runs  over  his  land,  he  cannot  reasonably  detain  it  or 
give  it  another  direction,  and  he  must  return  it  to  its  ordinary  channel 
when  it  leaves  his  estate.  Without  the  consent  of  the  adjoining  pro- 
prietors, he  cannot  divert  or  diminish  the  quantity  of  water  which  would 
otherwise  descend  to  the  proprietors  below,  nor  throw  back  the  water 
upon  the  proprietors  above,  without  a  grant,  or  an  uninterrupted  posses- 
sion of  twenty  years,  which  is  evidence  of  it."  3  Kent's  Com.  353. 
The  motion  to  set  aside  the  nonsuit  is  granted. 

Johnson,  J.  concurred. 

O'NEALii,  J.     I  am  not  satisfied  that  the  law  is  as  ruled  in  the  fore- 
going opinion. 


SHIELDS  V.  AENDT. 


Court  of  Chancery  of  New  Jersey,  October  7, 18 Ji^. 
[Reported  4  New  Jersey  Equity  (3  Green)  234.] 

The  jurisdiction  of  a  court  of  equity  in  cases  of  waste  and  nuisance,  is  of  a 
preventive  character,  and  comes  in  aid  of  the  courts  of  law.  It  is  founded 
on  the  necessity  created  by  irreparable  mischief,  and  the  inadequacy  of 
pecuniary  compensation. 

The  diversion  of  a  water  course  from  its  accustomed  channel  is  a  nuisance, 
which,  before  the  nuisance  is  created,  may  and  should  be  restrained  by 
injunction.  No  mere  pecuniary  compensation  will  answer  the  ends  of 
justice. 

The  mere  denial  of  the  complainant's  right  by  the  defendant,  in  his  answer, 
will  not  oust  this  court  of  its  jurisdiction  to  interfere  by  injunction. 

In  cases  of  doubt,  the  right  should  usually  be  established  at  law,  before  the 
granting  of  an  injunction. 

A  long  enjoyment  of  a  right,  will  entitle  the  party  to  an  injunction  to  restrain 
a  private  nuisance,  even  though  the  defendant  may  deny  the  right ;  and 
the  court  will  exercise  its  discretion  whether  to  order  a  trial  at  law  or  not, 
before  granting  an  injunction— always  inclining,  if  there  be  reasonable 
doubt,  to  put  the  case  to  a  jury. 
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Any  particular  use  of  water,  or  diversion  from  its  accustomed  channel  for 

twenty  years,  undisturbed  and  uninterrupted,  will  raise  the  presumption 

of  a  grant. 
It  seems,  too,  that  as  twenty  years'  possession  will  give  a  right,  so  a  nonuser 

for  the  like  term  will  put  an  end  to  it. 
To  constitute  a  water  course,  there  must  be  a  stream  usually  flowing  in; a 

particular  direction,  though  it  need  not  flow  continually. 
A  hollow  or  ravine,  through  which  water  flows  only  in  times  of  rain  or  the 

melting  of  snow,  is  not,  in  legal  contemplation,  a  water  course. 
If  a  party  unlawfully  turns  a  stream  of  water  upon  the  land  of  an  adjoining 

proprietor,  no  right  to  the  water  is  thereby  conferred,  and  the  wrong-doer 

may  divert  the  water  again  at  any  time  within  twenty  years. 
The  diversion  of  a  stream  of  water,  or  any  part  of  it,  by  a  complainant,  after 

the  allowance  of  a  writ  of  injunction  in  his  favor,  and  before  the  service 

of  the  writ,  is  an  abuse  of  the  process  of  the  court. 
Costs  disallowed  to  a  successful  party,  on  the  grounds  that  his  own  unlawful 

act  led  to  the  controversy,  and  that  great  and  unnecessary  expense  was 

occasioned  by  the  examination  of  numerous  witnesses. 

The  complainant  filed  his  bill  of  complaint  in  this  cause  against  the 
defendant,  on  the  twenty-first  of  May,  eighteen  hundred  and  thirty-nine, 
to  enjoin  him  from  diverting  an  ancient  water  course,  which  was  used 
and  accustomed  to  flow,  in  its  natural  channel,  upon  the  lands  of  the 
complainant,  contiguous  to  those  of  the  defendant,  about  seventy  yards 
along  their  respective  line  of  lands,  and  thence  to  reflow  upon  the  lands 
of  the  defendant. 

The  bill  states  that  the  parties  reside  in  Mansfield,  Warren  county, 
upon  adjacent  farms.  That  at  the  time  of  the  purchase  of  the  defen- 
dant's farm,  some  years  since,  there  was,  and  still  is,  a  certain  ancient 
water  course  crossing  the  said  farm  nearly  at  right  angles  at  the  Spruce 
Run  turnpike  road,  and  always  accustomed  to  flow  in  a  southwestern 
direction  entirely  across  and  over  the  said  farm,  and  in  and  upon  the 
lands  next  adjacent,  being  the  complainant's,  lying  south  thereof.  That 
the  said  ancient  water  course  was  always  used  and  accustomed  to  flow 
in  its  natural  channel,  by  its  circuitous  route,  in  and  upon  the  said  lands 
of  the  complainant,  an  easterly  course,  a  distance  of  about  seventy  yards, 
to  a  certain  other  point  in  the  line  of  the  defendant's  lands,  whence  it 
reflowed  in  and  upon  the  defendant's  lands,  and  so  continued  and 
flowed,  and  passed  off  into  the  Musconetcong  river. 

That  the  complainant  had  formerly  owned  and  occupied  another  farm, 
about  half  a  mile  south  of  the  said  defendant's  farm,  which  being  desti- 
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tute  of  water,  proved  a  great  inconvenience  and  loss  to  the  complainant. 
That  in  the  spring  of  eighteen  hundred  and  thirty-five,  complainant, 
jointly  with  one  John  Strader,  jun.,  purchased  the  premises  adjacent  to 
the  farm  of  the  defendant,  and  known  as  the  Creveling  farm,  contain- 
ing about  one  hundred  and  twenty-two  acres,  and  lying  immediately 
adjacent,  the  whole  length  thereof,  from  northeast  to  southwest,  and 
valuable  for  agriculture  and  pasturage,  and  that  in  October  of  the  same 
year,  the  complainant  became  the  sole  proprietor  of  the  said  farm. 

That,  having  experienced  the  great  inconvenience  of  cultivating  lands 
destitute  of  springs  and  natural  water  courses,  he  was  the  more  anxious 
to  own  and  occupy  the  farm  in  question,  chiefly  on  account  of  the 
natural  water  course,  at  that  time  in  full,  free,  undiminished  and  uninter- 
rupted flow  in  and  upon  that  portion  thereof  above  described ;  and  the 
better  to  enjoy  those  advantages,  he  purchased  other  tracts  of  land  to 
enlarge  his  said  farm  the  following  year — one  lot  of  fifteen  acres,  and 
another  containing  fifty-nine  acres;  and  in  the  spring  of  that  year, 
eighteen  hundred,  and  thirty-six,  the  complainant  moved  with  his  family 
upon,  and  occupied  the  said  farm  and  premises,  then  containing  about 
one  hundred  and  ninety-four  acres  of  land,  and  there  continued  until 
the  time  of  filing  his  bill  of  complaint. 

That  he  repaired  the  mansion,  erected  a  large  and  commodious  barn, 
wagon-house,  and  other  suitable  out-buildings,  at  considerable  cost,  and 
put  up  long  lines  of  board  fences,  and  others  of  posts  and  rails,  and 
laid  out  his  said  premises  in  separate  fields,  connecting  the  whole  by 
lanes  and  fenced  avenues,  leading  directly  to  the  said  water  course, 
herein  above  described,  flowing  in  its  natural  and  accustomed  channel, 
in  a  circuitous  course,  about  seventy  yards,  in  and  upon  a  certain  portion 
of  the  said  premises,  for  the  needful  accommodation  and  sustenance  of 
the  horses  and  cattle  of  the  complainant,  upon  his  premises,  as  a  water- 
ing place. 

That  the  same  is  an  ancient  water  course,  and  used  to  flow  as  desig- 
nated above,  in  its  old  accustomed  channel,  descending  from  the  moun- 
tains, beyond  the  memory  of  man,  except  only  a  short  time  disappearing 
in  a  sink-hole.  That,  by  reason  of  ditching  along  the  line  of  the  ancient 
stream,  and  the  natural  flow  of  waters  from  its  immediate  vicinity,  the 
said  ancient  natural  water  course  revived  and  increased,  and  hath,  as 
ever  before,  continued  to  flow  on  in  its  ancient,  natural  and  accustomed 
channel.     That  its  use  is  wholly  indispensable  and  invaluable  to  com- 
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plainant,  to  be  deprived  of  which,  will  inevitably  impoverish  his  said 
farm,  subject  him  to  great  loss  and  inconvenience,  and  render  the  said 
plantation  comparatively  worthless,  and  all  his  recent  expenditures  of 
accommodation  and  improvement  an  idle  waste  of  time  and  money. 

The  bill  further  charges,  that  the  defendant,  aware  of  these  premises, 
and  greatly  envying  the  progressive  improvement  of  the  complainant's 
farm,  did,  for  sheer  malice,  and  without  any  motive  of  personal  advan- 
tage or  interest,  but  solely  to  vex,  harass,  and  injure  the  complainant  in 
mind  and  estate,  and  impede  his  progress  in  husbandry,  about  two  years 
since  cut  a  ditch  about  four  feet  wide  at  top,  and  three  feet  at  bottom, 
and  eighteen  inches  deep,  in  a  straight  line  along  the  partition  line  fence 
between  them,  about  three  feet  distant,  where  the  soil  was  firm  and 
unbroken,  a  distance  of  about  fifty  yards,  and  nearly  parallel  with  that 
portion  of  the  said  ancient  water  course  lying  upon  the  complainant's 
premises  immediately  adjacent,  designated  as  his  watering  place  afore- 
said, and  in  such  position  at  the  extremities  of  this  said  ditch  that  a 
few  hours'  labor  or  an  ordinary  freshet,  would  naturally  connect  the 
same  with  the  natural  course  of  the  said  stream  and  ancient  water 
course,  and  thus  turn  the  same  wholly  upon  the  lands  of  defendant,  and 
dry  up  the  complainant's  said  watering  place.  That,  early  in  the  spring 
of  eighteen  hundred  and  thirty-nine,  the  freshets  broke  away  the  ground 
at  the  end  of  said  ditch,  and  that  the  water  from  his  said  watering  place 
was  running  into  the  ditch  formed  by  the  defendant ;  that  the  com- 
plainant thereupon  requested  defendant  to  go  down  the  line  of  lands 
with  him ;  he  did  so,  and  while  there,  at  the  said  ditch,  he  charged 
defendant  with  having  cut  it,  with  the  intent  that  the  water  should 
break  into  it  from  the  natural  stream,  and  draw  the  water  ofi'  from  his 
premises ;  and  that  if  the  defendant  did  not  stop  the  ditch  and  turn 
the  water  back  again,  the  complainant  would  be  obliged  to  bring  an 
action  against  him;  whereupon  defendant  desired  complainant  would 
give  him  time,  until  the  following  week,  to  take  counsel,  which  was 
refused ;  complainant  insisting  that  defendant  knew  it  was  a  great  dis- 
advantage to  him,  and  of  no  use  to  defendant,  and  that  he  would  not 
have  it  for  thousands  of  dollars ;  that  the  defendant  did  thereupon  stop 
the  waste  and  turn  back  the  stream  by  stones,  and  at  the  same  time 
informed  complainant  that  he  intended  to  take  the  water  out  of  the 
channel  at  the  turnpike  road,  and  lead  it  out  at  his  (defendant's)  house ; 
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and  complainant  forbid  him  doing  so,  declaring  that  if  he  attempted 
such  a  thing  he  would  prosecute  him. 

That  the  defendant  afterwards  commenced  digging  large  drains  and 
ditches  upon  his  said  farm,  and  dammed  up  the  said  ancient  water 
course  at  the  said  turnpike  road,  with  the  avowed  intent  and  purpose 
of  turning  the  waters  thereof  from  their  accustomed  natural  channel, 
upon  and  across  his  said  farm,  leading  them  to  his  own  house,  and 
diverting  them  altogether  from  the  watering  place  of  the  complainant, 
and  had  in  fact  turned  a  large  proportion  thereof  out  of  the  natural 
channel,  thereby  diminishing  the  usual  and  necessary  supply  of  water 
at  complainant's  watering  place,  to  his  great  inconvenience  and  detri- 
ment, and  contrary  to  equity  and  good  conscience,  and  to  the  manifest 
wrong  and  injury  of  complainant. 

The  bill  prays  an  injunction  to  restrain  the  defendant,  his  servants, 
&c.  from  diverting  any  part  whatever  of  the  waters  of  the  ancient 
water  course  out  of  their  accustomed  channel,  and  especially  from 
doing  any  act  whereby  the  ancient  watering  place  upon  the  complain- 
ant's farm  may  be  in  anywise  affected  or  injured,  and  his  full  enjoyment 
thereof  abridged  or  impaired ;  and  that  if  they  have  done  any  act 
whereby  the  same  has  been  in  anywise  diverted,  diminished,  injured,  or 
impaired,  that  they  do  forthwith  return  and  restore  the  said  waters  to 
their  ancient  and  accustomed  channel. 

On  filing  the  bill  an  injunction  was  ordered  to  issue,  restraining  the 
defendant  from  doing  any  act  to  divert  the  ancient  water  course. 

The  defendant,  by  his  answer,  filed  on  the  fourth  day  of  September, 
eighteen  hundred  and  thirty-nine,  states  that  he  owns  a  certain  farm  in 
the  township  of  Mansfield,  in  the  county  of  Warren,  where  he  now 
resides,  and  has  resided  since  the  spring  of  the  year  eighteen  hundred 
and  thirty-one,  and  adjoining  to  a  certain  other  farm,  lying  southerly 
of  the  defendant's,  now  occupied  (and  owned  as  this  defendant  sup- 
poses) by  the  complainant,  and  upon  wliich  the  complainant  has  made 
valuable  improvements,  as  in  the  said  bill  is  set  forth. 

That  when  he  moved  to  the  farm  whereon  he  now  resides,  there  was 
no  water  flowing  across  and  over  the  same,  and  upon  the  lands  next 
adjacent,  and  lying  southerly  thereof,  except  immediately  after  a  rain 
and  upon  the  melting  of  the  snow ;  that  there  was  anciently,  as  defen- 
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dant  has  been  informed,  a  small  stream  flowing  from  the  hills  and 
valleys,  and  crossing  the  fiarms  which  lie  easterly  of  the  defendant's, 
until  it  was  lost,  and  entirely  disappeared  in  a  sink-hole  upon  the  farm 
of  John  and  Peter  Wyer,  which  is  the  third  farm  easterly  from  this 
defendant's,  between  which  and  the  defendant's  farm,  lie  two  others,  to 
wit,  Joseph  Carter's  and  Benjamin  Reigle's ;  that  after  the  Morris  canal 
was  made,  this  stream  became  larger  than  it  formerly  was,  as  this  defen- 
dant has  been  informed,  and  hearing  in  the  summer  of  eighteen  hundred 
and  thirty-two,  that  his  neighbors,  the  Wyers,  Reigle  and  Carter,  above 
him,  were  ditching  upon  their  lands,  in  order  to  lead  the  said  stream 
across  tlieir  farms,  he  also  immediately  commenced  digging  a  ditch 
across  his  own  farm  (which  ditch,  and  the  others  hereinafter  referred 
to,  are  delineated  upon  a  map  or  draught  annexed  to  the  answer,  and 
which  he  desires  may  be  taken  as  part  thereof;)  that  when  he  came  to 
the  line  between  him  and  the  farm  now  occupied  by  the  complainant, 
then  belonging  to  the  heirs  of  Creveling,  as  he  understood,  being  desir- 
ous of  getting  rid  of  the  water  at  that  time,  he  pushed  it  through  under 
the  fence,  whence  it  found  its  way  along  the  line,  and  upon  the  said 
adjoining  farm,  about  forty-five  yards,  when  it  returned  and  flowed 
down  upon  the  defendant's  farm,  to  an  ancient  watering  place,  very 
near  said  complainant's  house,  where  it  formed  a  considerable  pond 
upon  the  line  between  complainant  and  defendant;  that  near  where 
this  ditch  strikes  said  line  fence,  between  complainant  and  defendant, 
there  was  a  low  piece  of  ground,  covered  with  bogs,  and  grown  up  with 
wild  grass,  which  extended  a  little  way  upon  complainant's  farm,  and 
from  which,  in  the  spring  of  the  year  several  small  springs  issued,  some 
upon  defendant's  land,  and  some  upon  the  complainant's;  but  this 
defendant  has  never  heard,  although  he  has  made  particular  inquiry, 
that  there  was  an  ancient  watering  place  kept  at  this  spot,  nor  does  he 
believe  there  ever  was,  until  the  complainant  made  one  there,  and  to 
which  he  has  lately  made  a  lane  avenue. 

That  in  time  of  high  water,  the  said  ditch  would  overflow,  and  the 
water  spread  over  defendant's  land  and  cover  the  same,  and  that  solely 
with  a  view  to  prevent  this  in  some  measure,  and  to  benefit  himself, 
and  not  out  of  mere  malice  towards  the  complainant,  or  to  vex,  harass 
and  injure  him  in  mind  or  estate,  he  dug  a  shallow  ditch  along  the  line 
upon  his  own  farm,  to  carry  oif  the  surplus  water. 

Denies  that  he  ever,  to  his  recollection,  said  that  he  intended  to  take 
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the  whole  of  the  water  out  of  the  channel  at  the  turnpike  road,  and 
lead  it  down  to  his  house. 

Admits  that  he  has  commenced  digging  a  new  ditch  from  the  stream 
at  the  turnpike,  for  the  purpose  of  leading  a  part  of  the  water  to  his 
house,  where  he  has  no  running  water  at  the  door ;  that  he  has  made 
small  drains  from  it,  to  water  his  meadows ;  and  that  at  the  house,  he 
intends  to  discharge  the  water  into  the  ancient  watering  place  or  pond 
above  mentioned,  near  complainant's  house ;  and  in  order  to  turn  a  part 
of  the  water  into  the  said  ditch,  it  became  necessary  to  level  the  bed  of 
the  stream  at  the  turnpike,  with  the  ditch ;  that  accordingly,  on  the  day 
before  the  serving  of  the  injunction,  a  part  of  the  water  was  running 
into  the  new  ditch,  but  before  the  next  Monday,  the  mouth  of  the  new 
ditch  was  stopped  by  some  person  or  persons  unknown  to  defendant, 
and  the  whole  of  the  water  turned  back  into  the  old  ditch ;  that  then 
the  injunction  was  served  on  defendant,  forbidding  him  to  divert  any 
part  whatever  of  the  water. 

Insists  that  the  defendant  had  a  perfect  right  to  make  the  said  new 
ditch  and  drains,  inasmuch  as  the  said  stream  of  water  was  originally 
brought  upon  his  premises  by  ditching  from  farm  to  farm,  in  the 
manner  hereinbefore  stated ;  and  inasmuch  as  there  never  was,  in  the 
recollection  of  the  oldest  people  in  the  neighborhood,  and  as  defendant 
verily  believes,  any  ancient  stream  of  water  flowing  across  his  said 
farm,  and  upon  the  farm  of  the  said  complainant,  except  in  a  time  of 
a  freshet,  or  melting  of  the  snow,  as  before  stated. 

The  complainant  having  filed  his  replication,  a  large  amount  of  testi- 
mony was  taken  by  both  parties,  principally  in  regard  to  the  character 
and  duration  of  the  water  course,  and  whether  its  flow  upon  the  com- 
plainant's land  was  natural  or  artificial.  The  cause  came  on  for  final 
hearing  at  the  July  term,  eighteen  hundred  and  forty-two,  upon  the 
pleadings  and  proofs. 

HamiUon  and  H.  W.  Green,  for  complainant. 

Vroom  and  I.  H.  WiUiamson,  for  defendant. 

Cases  cited  by  the  complainant's  counsel :  Angel,  1-5,  33,  42,  50 ; 
Saxton,  157,  189;  1  Yesey,  sen.  543;   2  John.  Chan.  272,  463,  470; 
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Eden  on  Inj.  166 ;  6  Vesey,  707 ;  3  Vesey,  139 ;  American  Jurist, 
Oct.  1829,  p.  205;  6  East,  208;  Saxton,  187;  Sim.  and  Stu.  190;  6 
Hals.  78,  80;  3  Hals.  149  ;  3  Kent's  Com.  439,  441;  4  Bingham's  K 
C.  381. 

Cases  cited  by  defendant's  counsel:  4  Mason,  400;  6  East,  214; 
Angel,  74;  1  Vernon,  120;  Drewry  on  Inj.  237;  16  Vesey,  161; 
2  Swans.  333,  352 ;  2  Vesey,  sen.  452 ;  3  John.  Chan.  282 ;  Eden  on 
Inj.  157, 166, 167, 188  ;  Hopkins,  416;  4  Hen.  and  Mun.  474;  Angel, 
174 ;  3  Mer.  688 ;  Free,  in  Chan.  530-  3  Mer.  624,  628. 

The  Chancelloe.  This  is  a  controversy  between  two  very  respect- 
able and  responsible  persons  of  the  county  of  Warren.  It  respects  the 
right  to  water,  which  the  complainant  insists  should  flow  to  his  land, 
for  watering  his  cattle,  and  which  right  is  denied  him  by  the  defendant. 
Difficulties  of  this  kind  are  generally  serious  in  their  character,  and 
often  embarrassing  in  their  adjustment.  A  stream  of  water  is  not  only 
of  the  highest  utility  to  a  farmer,  but  it  is  also  pleasant  and  cheerful  to 
the  eye.  The  case  involves  no  privileges  connected  with  a  mill  or  mill 
seat ;  the  stream  is  small,  and  its  only  use  is  for  domestic  and  agricul- 
tural purposes.  I  have  felt  it  my  duty  to  look  with  care  into  this  case, 
as  well  from  my  great  respect  for  the  feelings  of  the  parties,  who  I 
perceive  have  it  much  at  heart,  as  to  satisfy  them  that  the  conclusion  to 
which  I  have  come  has  been  attained  upon  sound  and  well-established 
principles. 

The  complainant,  by  his  bill,  charges,  that  for  many  years  he  owned 
and  occupied  a  farm  of  one  hundred  acres,  about  half  a  mile  south  of 
the  defendant's,  and  which  being  destitute  of  water,  proved  a  severe 
inconvenience.  That  an  opportunity  presenting  itself,  in  the  year 
eighteen  hundred  and  thirty-five,  he  purchased  the  farm  lying  between 
him  and  the  defendant,  of  one  hundred  and  twenty-two  acres,  and  that 
a  principal  inducement  was  to  possess  himself  of  a  stream  of  water 
running  from  the  defendant's  land.  That  the  defendant  is  the  owner 
and  in  possession  of  the  adjoining  farm,  over  which  there  is  an  ancient 
water  course  flowing  from  the  Spruce  Run  turnpike,  on  to  the  com- 
plainant's land.  That  this  stream  was  flowing  there  when  the  com- 
plainant purchased  the  last  tract,  commonly  called  the  Creveling  farm, 
and  was  always  theretofore  accustomed  to  flow  in  its  natural  channel. 
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The  complainant  states  that  he  has  bought  other  lands,  and  repaired 
and  improved  the  buildings ;  and  especially  in  reference  to  this  water, 
has  put  up  long  lines  of  board  fence,  and  made  lanes  on  his  place  lead- 
ing to  it,  as  a  permanent  watering  place  for  his  horses  and  cattle.  The 
stream  is  said  to  have  disappeared  for  a  short  time  in  a  sink-hole,  but 
by  ditching  along  the  line  of  the  stream  and  the  reflow  of  the  water,  it 
again  revived  and  returned  to  its  ancient  channel.  The  use  of  this 
water  is  declared  to  be  indispensable,  and  the  want  of  it  to  render  the 
complainant's  farm  and  improvements  comparatively  worthless. 

After  thus  describing  the  situation  of  the  parties,  and  their  lands,  the 
grievances  are  thus  stated : — That  the  defendant,  about  two  years  before, 
dug  a  ditch  near  the  partition  line  between  the  two  farms  of  the  com- 
plainant and  defendant,  and  so  near  to  the  place  where  the  water  run, 
as  to  endanger  its  breaking  away  and  carrying  it  down  the  new  ditch 
on  the  defendant's  side ;  and  observing  that  such  would  be  the  result, 
the  complainant  sent  to  the  defendant  and  caused  him  to  fill  it  up  with 
stones  and  turn  the  stream  back.  That  upon  doing  this,  he  informed 
the  complainant  of  his  determination  to  take  the  water  from  its  channel 
near  the  turnpike  road,  and  lead  it  down  to  his  house,  and  that  he  has 
actually  commenced  digging  a  drain  for  that  purpose,  and  dammed  up 
the  ancient  water  course,  and  turned  a  portion  of  the  water  into  such 
new  drain. 

The  prayer  of  the  bill  is,  that  an  injunction  may  issue,  restraining 
the  defendant  from  thus  diverting  this  ancient  stream  of  water.  The 
bill  being  verified,  an  injunction  was  ordered,  in  conformity  with  its 
prayer.  The  terms  of  the  injunction  are  broad  enough  to  cover  any 
diversion  of  the  water,  but  from  the  scope  of  the  bill,  it  is  quite  mani- 
fest, it  was  only  intended  to  apply  to  the  water  flowing  from  the  turn- 
pike, and  not  to  the  ditch  near  the  partition  line.  That  had  already 
been  put  at  rest,  by  the  act  of  the  defendant,  in  turning  back  the  stream, 
and  it  was  doubtless  introduced  into  the  bill  to  show  the  aggravated 
character  of  the  defendant's  conduct. 

To  this  bill  the  defendant  answered,  and  has  placed  his  defence  on 
the  broad  ground,  that  the  stream  in  question  is  not  an  ancient  water 
course,  and  therefore  the  complainant  has  no  right  to  it.  The  defendant 
states,  that  he  purchased  his  farm  and  moved  on  it  in  the  year  eighteen 
hundred  and  thirty-one,  and  that  at  that  time  this  stream  did  not  run 
on  his  land  at  all,  except  in  times  of  freshet,  when  it  would  flow  not 
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only  on  to  him,  but  his  neighbors.  That  the  stream,  prior  to  that  time, 
came  down  no  farther  than  Wyer's  farm,  which  is  the  third  farm  above 
his,  and  there  disappeared  in  a  sink-hole.  That  in  the  year  eighteen 
hundred  and  thirty-two,  observing  his  neighbors  above  ditching,  he  dug 
a  ditch  across  his  own  land,  and  pushed  the  water  through  the  fence  on 
the  adjoining  farm,  now  owned  by  the  complainant.  The  defendant 
admits  that  he  dug  a  ditch  along  the  partition  fence,  but  denies  that  it 
was  done  from  any  improper  motive,  but  to  carry  off  the  surplus  water 
in  time  of  freshets.  He  also  admits  the  digging  of  the  ditch  near  the 
turnpike,  and  his  intention  to  turn  the  water  down  to  his  house  for 
domestic  purposes,  and  to  lead  it  through  drains  to  water  his  meadows. 
The  defendant  further  complains,  that  just  before  the  service  of  the 
injunction,  the  water  was  turned  back  into  the  former  channel;  and  he 
insists  upon  his  right  to  make  the  ditch,  and  to  use  the  water  in  the 
way  proposed. 

This  statement  shows  the  position  of  the  case,  and  that  the  parties 
are  at  issue  on  a  question  of  legal  right.  There  has  been  a  mass  of 
evidence  taken,  unexampled  in  the  court,  and  the  cause  is  brought  to  a 
final  hearing  on  the  merits. 

The  first  consideration  that  presents  itself,  and  which  was  fully  dis- 
cussed on  the  argument,  relates  to  the  power  of  a  court  of  equity  over 
such  a  case. 

Upon  the  case  made  by  the  bill,  I  had  no  doubt  at  the  time,  and 
have  none  now.  The  jurisdiction  of  this  court  is  of  a  preventive 
character  in  cases  of  waste  and  nuisance,  and  comes  in  aid  of  the  courts 
of  law.  It  has  long  been  exercised,  and  with  great  usefulness.  It  is 
founded  on  the  necessity  created  by  an  irreparable  mischief,  and  the 
inadequacy  of  pecuniary  compensation. 

The  right  to  have  water  fliow  in  its  accustomed  channel,  is  an 
acknowledged  principle,  for  a  breach  of  which  the  party  injured  may 
have  his  redress  by  suit  at  law,  and  in  many  cases  by  injunction.  No 
mere  pecuniary  compensation  will  answer  the  ends  of  justice,  and  if  the 
design  is  discovered  in  time,  before  the  nuisance  is  carried  into  effect, 
may  and  should  be  restrained.  The  elementary  treatises  are  full  of 
cases  of  this  character,  and  they  will  be  found  sustained  by  authority : 
Fonblanque's  Equity,  3,  in  notes ;  Angel  on  Water  courses,  75 ;  1  Vesey, 
sen.  476,  543;  2  Vernon,  390;  2  John.  Chan.  164;  Saxton,  192. 

But  it  was  not  so  much  against  the  general  jurisdiction  of  the  court, 
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that  the  objection  is  raised,  as  to  its  exercise,  when  the  defendant,  as  in 
this  case,  denies  the  complainant's  right.  It  is  the  province  of  this 
court,  as  the  defendant's  counsel  insist,  not  to  try  this  right,  that  belong- 
ing alone  to  a  court  of  law,  but  to  quiet  the  possession  whenever  that 
right  has  been  ascertained  and  settled.  If  it  be  intended  to  say,  that  a 
defendant  setting  up  this  right  by  his  answer,  thereby  at  once  ousts  this 
court  of  jurisdiction,  I  cannot  assent  to  it,  for  it  would  put  an  end,  very 
much,  to  the  exercise  of  an  important  branch  of  the  powers  of  the  court. 
This  question  of  right  to  water  is  often  a  very  debatable  matter,  and  it 
would  be  quite  easy  for  a  defendant  to  satisfy  his  conscience  in  his  own 
favor.  If  it  be  intended  to  go  no  further  than  that  it  is  a  question 
which  should  be  sent  to  law  in  cases  of  doubt,  and  often  should  before 
injunction  be  first  there  established  by  trial  and  judgment,  then  I  agree 
to  the  proposition.  A  long  enjoyment  by  a  party  of  a  right,  will  entitle 
him  to  restrain  a  private  nuisance,  even  though  the  defendant  may  deny 
the  right,  and  the  court  will  exercise  its  discretion  whether  to  order  a 
trial  at  law  or  not,  always  inclining  to  put  the  case  to  a  jury  if  there  be 
reasonable  doubt.  In  the  case  cited  from  2  John.  Chan,  the  chancellor 
refused  to  send  the  question  of  right  to  be  tried  at  law,  saying  it  was 
clear  enough ;  and  a  case  is  cited  from  Prec.  in  Ch.  530,  where  a  plain- 
tiff who  had  long  been  in  possession  of  a  water  course,  was  quieted  by 
injunction,  though  he  had  not  established  his  right  at  law. 

We  must  then  look  at  the  case  on  its  merits,  and  there  are  a  few  plain 
and  well  settled  principles  that  must  control  it.  Water  must  be  allowed 
to  run  in  its  accustomed  channel,  and  may  be  used  by  all  the  riparian 
owners  through  whose  lands  it  may  run,  but  it  must  be  so  used  as  not 
to  deprive  those  lower  down  on  the  stream,  of  its  use  in  the  way  which 
they  have  been  accustomed  to  use  it.  There  is,  however,  a  length  of 
time,  and  which  in  England  and  in  this  State  is  twenty  years,  in  which 
any  particular  use  of  water,  or  diversion  from  its  accustomed  channel, 
if  undisturbed  and  uninterrupted,  will  raise  the  presumption  of  a  grant. 
It  is  said,  too,  and  upon  the  same  reason,  that  as  twenty  years'  posses- 
sion will  give  a  right,  so  a  nonuser  for  the  like  term  will  put  an  end  to 
it.  This  subject  will  be  found  very  clearly  discussed  in  3  Kent's  Com. 
353,  and  in  Angel  on  Water  courses,  70.  What  constitutes  a  water 
course,  should  also  be  well  settled,  and  must  be  kept  in  mind,  in  look- 
ing into  the  evidence  in  this  case.  Many  of  the  witnesses  evidently  call 
a  declivity  into  which  the  water  must  run,  if  there  be  water,  a  water 
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course,  and  all  their  opinions  are  expressed  upon  that  idea.  One  of 
them,  upon  being  asked  what  he  meant  by  a  water  course,  says,  where 
it  would  run  if  there  was  water  to  run ;  others  say  they  consider  it  an 
ancient  water  course  because  it  is  a  place  where  in  a  freshet  it  would 
run.  This  is  the  prevailing  view  taken  by  the  witnesses,  and  they  are 
correct,  so  far  as  they  describe  the  course  that  the  water  would  flow; 
but  when  speaking  of  a  water  course,  something  more  is  intended. 
There  must  be  water  as  well  as  land,  and  it  must  be  a  stream  usually 
flowing  in  a  particular  direction:  it  need  not  flow  continually;  many 
streams  in  the  country  are  at  times  dry.  There  is  a  wide  difference, 
however,  and  the  distinction  is  well  known,  between  a  regular  flowing 
stream  of  water,  which  at  certain  seasons  is  dried  up,  and  those  occa- 
sional bursts  of  water,  which  in  times  of  freshet  or  melting  of  snows, 
descend  from  the  mountains  and  inundate  the  country. 

Carrying  with  me  these  principles,  and  which  I  believe  indisputable, 
I  have  looked  into  this  evidence,  and  after  some  labor,  come  to  a  con- 
clusion upon  it,  entirely  satisfactory  to  my  own  mind.  In  such  a 
volume,  it  could  not  be  otherwise,  than  that  there  should  be  much  dis- 
crepancy. It  will  always  be  so,  where  it  depends  on  matter  of  opinion, 
or  where  the  occurrences  are  of  ancient  date.  And  yet  I  am  not  dis- 
posed to  think,  after  a  second  reading,  that  there  is  as  much  actual 
difference  as  I  supposed,  though  there  is  some  of  the  evidence  utterly 
irreconcilable  with  any  other  than  the  view  given.  In  all  such  cases 
the  court  must  be  governed  by  the  weight  of  evidence,  after  placing 
upon  it  all  the  most  charitable  construction  for  the  witnesses.  Nor 
have  I  so  much  doubt  on  which  side  this  is,  as  to  think  it  proper  to 
send  the  case  down  for  a  trial  at  law.  Indeed,  the  evidence  is  all  here, 
and  I  feel  that  I  should  meet  it  and  decide  upon  it.  The  conclusion  to 
which  I  come  is,  that  the  complainant  has  failed  to  show  his  right  in 
the  stream  in  question,  as  an  ancient  water  course.  That  whatever 
might  have  been  the  original  course  of  this  water,  there  has  elapsed  a 
period  of  more  than  twenty  years,  during  which  it  has  been  detained 
on  the  farms  above,  and  upon  which  a  grant  may  be  presumed. 

The  term  of  twenty  years,  in  New  Jersey,  limits  the  action  of  eject- 
ment, and  bars  the  right  of  entry  on  lands.  ,  The  same  principle  applies 
to  the  present  case.  The  evidence,  even  upon  the  complainant's  side, 
would  leave  much  doubt  upon  this  part  of  the  case ;  for  many  of  the 
witnesses,  and  particularly  Aaron  Myers,  Frederick  Medagh,  William 
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H.  Lane,  Adam  Einehart,  John  Late,  Luther  C.  Carter,  Jacob  Myers, 
John  Parke,  and  John  Scott,  all  confirm  the  running  of  the  water  over 
the  turnpike,  to  freshets.  Added  to  these,  the  evidence  of  the  defendant 
is  entirely  satisfactory,  and  must  be  so,  I  think,  to  any  impartial  mind, 
of  the  true  state  of  the  facts.  These  witnesses,  many  of  them,  were 
the  former  owners  and  occupants  of  the  farms  now  belonging  to  these 
parties ;  men  that  ploughed  and  reaped  on  the  very  spot  now  called  the 
water  course. 

Colonel  William  McCullogh  formerly  owned  those  farms,  and  that  ; 
more  than  forty  years  ago ;  his  son,  William  B.  McCullogh,  lived  there 
with  his  father,  and  was  often  over  the  land ;  Captain  Henry,  forty 
years  ago,  lived  for  twelve  years  on  the  defendant's. farm;  John  Skinner 
lived  two  years  on  the  complainant's  place,  twenty-six  years  ago; 
Abraham  Woolston  has  known  those  farms  since  seventeen  hundred 
and  eighty-eight;  James  Groff  lived  on  defendant's  farm  twenty-nine 
years  ago;  John  Fisler  worked  the  defendant's  farm,  fifty  years  ago; 
William  Hazlett  worked  for  Captain  Henry,  on  his  place,  thirty-five 
years  ago ;  William  M.  Creveling  lived  on  complainant's  place  in 
eighteen  hundred  and  seventeen,  and  continued  four  years ;  Imla 
Drake  lived  on  complainant's  place  five  years,  thirty  years  ago;  Benja- 
min Reigle  owned  the  Keigle  farm  in  eighteen  hundred  and  twenty- 
nine;  and  Peter  Wyer  lived  on  complainant's  place  for  ten  years,  and 
left  it  only  eight  years  ago.  Such  witnesses  ought,  surely,  to  know 
what  was  the  condition  of  this  water,  and  from  the  venerable  and 
excellent  character  of  some  of  them,  ought  to  have  our  fullest  credit 
and  confidence.  They,  one  and  all,  testify  that  there  never  was,  to  their 
knowledge,  any  stream  of  water  running  across  the  Spruce  Bun  turn- 
pike, on  to  the  defendant's  land,  except  in  times  of  freshet.  They  go 
further,  many,  if  not  all  of  them,  and  declare,  that  along  the  place 
where  the  supposed  water  course  is,  they  raised  grain,  and  regularly 
ploughed  and  reaped.  The  water  is  stated  to  have  sunk  on  Wyer's 
farm,  and  not  to  have  descended  to  any  of  the  farms  below.  They 
further  say,  that  there  was  no  watering  place  formerly  where  com- 
plainant now  has  one,  but  that  the  cattle  on  both  the  complainant's  and 
defendant's  farm  were  watered  near  the  complainant's  house,  where 
there  is  still  a  good  supply  of  water.  It  will  be  perceived  that  this 
evidence  covers  a  period  of  more  than  thirty  years,  in  which  the  water 
never  run,  except  in  freshets,  on  to  the  defendant's  land,  and  down  to 
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about  eight  years  last  past.  There  are  many  other  equally  respectable 
witnesses  to  the  same  purport,  but  these  are  selected  as  having  superior 
means  of  knowledge.  A  man  that  has  lived  on  and  worked  a  place, 
has  much  greater  opportunities  of  knowing  every  thing  that  appertains 
to  it,  than  a  mere  passer  by.  The  evidence  of  Judge  Robeson,  who 
owns  the  turnpike,  is  also  in  accordance  with  this  view.  Besides,  there 
is  the  positive  testimony  of  James  Vannata,  and  the  deposition  of 
Berlin  Metier,  corroborating  the  defendant's  answer,  that  in  eighteen 
hundred  and  thirty-two  they  assisted  in  digging  the  ditch,  through 
which  the  water  has  since  run  on  to  the  complainant's  land. 

This  is  the  commencement,  as  I  think,  from  the  whole  evidence,  at 
any  rate  for  the  last  forty  or  fifty  years,  of  any  regular  stream  passing 
on  the  complainant's  land.  This  can  confer  no  right  on  the  com- 
plainant, unless  it  had  continued  for  a  period  of  twenty  years.  He 
had  no  right  to  turn  the  water  there  without  the  complainant's  consent, 
and  the  defendant  exposed  himself  to  an  action  for  so  doing ;  but  I  can 
see  no  principle  of  law  that  can  prevent  his  taking  it  away  again,  and 
turning  it  in  any  direction,  at  any  time  within  the  term  of  twenty  years. 
I  cannot  fail  to  remark,  that  much  of  the  confusion  in  the  testimony, 
has  appeared  to  me  to  arise  from  two  causes,  in  not  distinguishing 
whether,  when  the  water  run,  it  was  a  time  of  freshet  or  not,  and  from 
the  fact  that  water  did  run,  and  more  formerly  than  now,  from  springs 
on  this  same  lot  of  the  defendant's,  to  the  complainant,  and  to  this 
same  spot  along  the  partition  fence. 

There  are  one  or  two  other  suggestions  in  the  case,  that  I  should 
notice. 

The  water  is  said  to  be  of  very  great  importance  to  the  complainant, 
and  none  to  the  defendant.  This,  it  is  obvious,  if  true,  cannot  enter 
into  the  decision ;  the  right  must  be  settled  irrespective  of  the  wants  of 
the  parties.  I  confess,  that  if  I  felt  myself  in  the  position  of  a  media- 
tor, so  great  do  I  consider  the  complainant  incommoded  by  the  loss  of 
this  water,  I  would  strenuously  urge  upon  the  defendant,  the  propriety 
and  justice,  as  among  neighbors,  of  allowing  a  portion  of  it  still  to  run 
to  the  complainant's  watering  place.  It  is  my  duty  to  settle  the  rights, 
and  leave  subject  of  accommodation  to  the  parties  themselves. 

The  complainant  is  charged  with  having  improperly  used  the  process 
of  this  court,  by  causing  the  water  to  be  turned  from  the  new  ditch 
into  the  old  channel,  on  the  very  day  the  sheriff  came  down,  and 
20 
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immediately  thereafter  serving  the  injunction.  The  evidence  gives 
color  to  such  a  suspicion.  From  the  character  of  the  complainant,  I 
cannot  believe,  if  it  was  so,  he  was  actuated  by  any  other  belief,  than 
that  he  might  lawfully  do  it.  To  guard  against  any  such  course  for 
the  future,  I  must  express  my  decided  disapprobation  of  it,  and  my 
present  conviction,  that  if  made  known,  I  should  have  felt  constrained 
not  only  to  correct  the  evil,  but  to  dissolve  the  injunction  absolutely 
and  entirely. 

As  to  costs,  I  have  concluded,  after  some  hesitation,  to  let  each  party 
pay  his  own.  There  are  two  reasons  which  induce  me  to  this  course; 
one  is,  that  the  defendant  may  be  said  to  have  occasioned  this  contro- 
versy, by  leading  the  water,  many  years  ago,  on  to  the  complainant's 
land,  and  thereby  prompted  him  to  make  his  new  arrangements  for 
watering  his  cattle ;  the  other  is,  the  great  and  unnecessary  expense  of 
witnesses,  so  exorbitant  on  both  sides,  as  to  make  me  desire,  in  any 
result,  that  each  party  should  pay  for  his  own,  and  indeed,  I  doubt 
the  propriety  of  charging  it  against  the  adversary.  There  have  been 
examined  between  one  hundred  and  thirty  and  one  hundred  and  forty 
witnesses,  when  a  much  smaller  number,  and  perhaps  a  very  few,  well 
selected,  would  have  disclosed  the  true  nature  of  the  case.  The  bill  ^ 
must,  therefore,  be  dismissed,  but  without  costs. 

Decree  accordingly. 


A  water  course  may  be  defined  to  be  a  stream  of  water  flowing  usually 
in  a  well  defined  coarse,  Schlichter  v.  Phillipy,  67  Ind.  201.  Banks  have 
been  considered  necessary  to  constitute  a  flowing  stream  or  water  course, 
Hoyt  V.  City  of  Hudson,  27  Wise.  656 ;  Eulrich  v.  Richter,  37  Id.  226 ; 
Benson  v.  Chicago  &  Alton  R.  R.  Co.,  78  Mo.  504;  Wagner  v.  L.  I.  R. 
R.,  9  N.  Y.  S.  C.  633 ;  but  the  banks  need  not  be  unchangeable,  the  flow 
constant,  the  size  of  the  stream  uniform,  the  water  entirely  unmixed  with 
earth  or  flowing  with  any  fixed  velocity,  Bassebt  v.  Salisbury  Manuf.  Co., 
43  N.  H.  569 ;  Pyle  v.  Richards,  17  Neb.  180.  In  Gillett  v.  Johnson,  80 
Conn.  180,  a  stream  which  rose  on  the  defendant's  land,  and,  for  the  dis- 
tance of  six  or  eight  rods,  descended  rapidly  in  a  well  defined  course  be- 
tween abrupt  banks,  and  then  came  to  marshy  ground,  where  it  was  so 
spread  that  its  flow  during  the  summer  was  not  sufiBcient  to  prevent  the 
grass  from  growing  or  to  break  the  turf  but  formed  a  sluggish  though 
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well  defined  current  to  a  watering  place  on  the  plaintiff's  land,  was  held 
a  water  course.  A  continuous  flow  of  water  all  the  year  round  is  not 
necessary  to  constitute  a  water  course,  Eulrich  v.  Eichter,  supra ;  S.  C. 
41  Wise.  318;  Hoyt  v.  Hudson,  21  Id.  686;  Fry  v.  Wame,  29  Id.  611; 
Shields  v.  Arndt,  4  N.  J.  Eq.  234;  Shovely  v.  Hume,  10  Oreg.  76 ;  Pyle 
V.  Richards,  17  Neb.  180 ;  Ferris  v.  Wellborn,  64  Miss.  29 ;  Murchieson 
v.  Gates,  78  Me.  300;  Dority  y.  Dunning,  Id.  381. 

A  water  course  may  be  either  natural  or  artificial,  Earl  v.  De  Hart, 

12  N.  J.  Eq.  280.  Mere  surface  water,  coming  from  rain  or  melting 
snows  and  draining  over  the  face  of  one  tract  to  that  of  another,  will  not 
constitute  a  water  course,  Luther  v.  Winnisimmet  Co.,  9  Cush.  171 ;  Ash- 
ley V.  Wolcott,  11  Id.  192  ;  Shields  v.  Arndt,  supra  ;  Dickinson  v.  Worces- 
ter, 7  Allen,  19  ;  Parks  v.  Newburyport,  10  Gray,  28  ;  Flagg  v.  Worcester, 

13  Id.  601 ;  Hoyt  v.  Hudson,  27  Wise.  656 ;  Benson  v.  Chicago  &  Alton 
B.  B.  Co.,  78  Mo.  504.  Though  it  has  been  held  that  where  surface 
water,  which  has  no  definite  source  but  which  is  supplied  from  falling 
rain  and  melting  snows  from  a  hilly  rise  or  high  bluffs,  is,  owing  to  the 
natural  formation  of  the  surface  of  the  ground,  forced  to  seek  an  outlet 
through  a  gorge  or  ravine  and  by  its  flow  assumes  a  definite  or  natural 
channel  during  the  spring  months  of  every  year  and  in  seasons  of  heavy 
rains,  and  such  has  always  been  the  case,  so  far  as  the  memory  of  man 
runs,  a  natural  water  course  exists,  Palmer  v.  Waddell,  22  Kan.  352  ;  but 
the  mere  existence  of  a  ravine  dry,  at  other  times,  into  which  surface 
water  occasionally  runs  will  not  create  a  water  course,  Lessard  v.  Stram,, 
62  Wise.  112;  Jones  v.  W.  St.  L.  &  P.  By.  Co.,  18  Mo.  App.  251 ;  and  in 
Earl  V.  De  Hart,  12  N.  J.  Eq.  280,  it  was  held  that  if  the  face  of  the 
country  were  such  that,  after  heavy  rains  and  melting  of  large  bodies  of 
snow,  it  naturally  collected  in  one  body  so  great  a  quantity  of  water  as  to 
require  an  outlet  to  some  common  reservoir  and  if  such  water  were  regu- 
larly discharged  by  a  well  defined  channel,  which  the  fall  of  the  water  had 
made  for  itself,  such  channel  would  be  a  water  course.  To  the  same 
effect  is  Kelly  v.  Dunning,  39  N.  J.  Eq.  482.  See  however  Bowlsby  v. 
Spear,  31  N.  J.  L.  351,  by  which  the  scope  of  Earl  v.  De  Hart  is 
limited. 

A  lake  in  which  there  is  a  sensible  current  is  a  water  course  and  not 
mere  surface  water,  Hebron  Gravel  Boad  Co.  v.  Harney,  90  Ind.  192. 

A  very  excellent  definition  or  rather  description  of  a  water  course  is 
that  given  by  Dixon,  C.  J.,  in  Hoyt  v.  City  of  Hudson,  27  Wise.  656. 
"  There  must  be  a  stream  usually  flowing  in  a  particular  direction,  though 
it  need  not  flow  continually.  It  must  flow  in  a  definite  channel,  having 
a  bed,  sides  or  banks,  and  usually  discharge  itself  into  some  other  stream 
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or  body  of  water.  It  must  be  something  more  than  a  mere  surface  drain- 
age over  the  entire  face  of  a  tract  of  land  occasioned  by  unusual  freshets 
or  other  extraordinary  causes.  It  does  not  include  the  water  flowing  in 
the  hollows  and  ravines  on  land,  which  is  the  mere  surface  water  from 
rain  or  melting  snow  and  is  discharged  through  them  from  a  higher  to  a 
lower  level  but  which  at  other  times  are  destitute  of  water.  Such  hol- 
lows or  ravines  are  not  in  legal  contemplation  water  courses." 

Private  Water  Course  Distingruislied.  from  River. 

A  private  water  course  may  be  distinguished  from  a  river,  which  is  a 
public  highway,  by  its  being  in  its  natural  state  non-floatable,  Wadsworth 
V.  Smith,  11  Me.  278;  Dwinel  v.  Barnard,  28  Id.  554;  Curtis  v.  Keess- 
ler,  14  Barb.  511 ;  Hodges  v.  Williams,  95  N.  C.  331 ;  and  if  made  float- 
able by  artificial  means  it  does  not  thereby  become  a  public  highway, 
Wadsworth  v.  Smith,  supra ;  as  where  a  stream  is  dammed  and  is  used 
afterwards  for  pleasure  boating.  Burroughs  v.  Whitwham,  59  Mich.' 219. 
Prima  facie,  a  stream  above  tide  water  is  private  ^.nd  one  in  which  the 
water  ebbs  and  flows  is  a  public  navigable  stream,  Lewis  v.  Coffee  County, 
17  Ala.  190;  Walker  v.  Allen,  12  Id.  456;  but  this  is  prima  facie  only, 
for  the  presumption  in  the  case  of  a  stream  above  tide  water  is  rebuttable 
by  showing  that  the  stream  is  in  fact  floatable,  Lewis  v.  Coffee  County, 
supra,  and  it  is  manifest,  that  in  this  country  many  great  non-tidal 
streams,  e.  g.,  the  St.  Lawrence,  Mohawk,  Niagara,  Allegheny,  are  navi- 
gable, see  Buffalo  Pipe  Line  Co.  v.  N.  T.  L.  E.  &  W.  R.  B.  Co.,  10  Abb. 
N.  C.  101.  The  true  test  seems  to  be  that  of  practical  floatable  utility  in 
the  natural  state  of  the  stream,  and  it  is  not  necessary,  to  bring  a  water 
course  within  the  definition  of  a  highway,  that  it  shall  be  navigable  or 
floatable  all  the  year  round ;  it  must,  however,  as  the  result  of  natural 
causes  be  capable  of  valuable  floatage  periodically  during  the  year  and  so 
continue  long  enough  to  render  the  stream  beneficial  to  the  public  on  ac- 
count of  its  floatability.  Smith  v.  Fonda,  64  Miss.  551 ;  Lewis  v.  Coffee 
County,  17  Ala.  190 ;  Goodwill  v.  Police  Jury,  38  La.  Ann.  152 ;  Walker 
V.  Allen,  12  Ala.  456 ;  Sullivan  v.  Spotswood,  82  Ala.  163 ;  Little  Bock, 
Miss.  B.  &  Tem.  B.  B.  Co.  v.  Brooks,  39  Ark.  403 ;  Shaw  v.  Oswego  Iron 
Co.,  10  Oreg.  311,  but  the  mere  fact  that  a  stream  is  floatable  only  at  the 
time  of  unusually  high  water  or  of  a  freshet  will  not  make  it  a  public 
stream,  Lewis  v.  Coffee  County,  supra.  Courts  will  take  judicial  notice  of 
the  navigability  of  a  stream  at  least  so  far  as  concerns  the  large  rivers  of 
a  country,  Naederhauser  r.  The  State,  28  Ind.  251 ;  Wood  v.  Fowler,  26 
Kan.  682. 
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It  is  within  the  power  of  the  legislature  to  declare  any  stream  a  public 
highway,  Partridge  v.  Eaton,  10  N.  Y.  S.  C.  533. 

Rights  In  Private  Streams. 

In  all  private  streams  rights  may  be  acquired ;  they  may  be  subjects 
of  a  quasi  ownership,  State  v.  Olen,  7  Jones,  Law,  321 ;  Curtis  r. 
Keessler,  14  Barb.  511.  The  right  of  the  riparian  owner  is  usufructuary 
only,  he  has  no  title  to  the  water  itself.  (We  are  of  course,  now,  speaking 
of  cases  in  which  only  the  natural  right  of  the  riparian  owner  is  con- 
cerned and  not  of  those  in  which  other  and  further  rights  have  been  ac- 
quired by  prescription  or  grant.)  Eddy  v.  Simpson,  3  Cal.  249 ;  Pope 
v.  Kinman,  54  Id.  5 ;  Tyler  v.  Wilkinson,  4  Mason,  397 ;  Druley  v. 
Adam,  102  111.  177. 

Bights  Presumed  in  Riparian  Owner. 

These  rights  are  derived  from  the  law  of  nature  itself,  and  the  right  to 
have  and  use  a  natural  water  course  wiU  be  presumed  to  be  in  the  riparian 
owner  and  need  not  be  shown  to  have  arisen  or  have  been  acquired  by  pre- 
scription or  otherwise,  Williamson  v.  Lock's  Creek  Canal  Co.,  78  N.  C. 
156  ;  Davis  v.  Fuller,  12  Vt.  178,  and  see  also  Brakely  v.  Sharp,  10  N.  J. 
Eq.  206.     It  is  otherwise  as  to  an  artificial  course. 

Priority  of  Use  Gives  no  Exclusive  Right. 

Priority  of  use  gives  to  the  prior  user  no  exclusive  right;  his  use 
of  the  water  is  subject  to  the  same  rules  as  that  of  other  riparian  owners 
who  subsequently  make  use  of  the  stream,  Hoy  v.  Sterrett,  2  Watts,  327  ; 
Blin  V.  Kennedy,  43  111.  67 ;  Heath  v.  Williams,  25  Me.  209 ;  Omelvany 
V.  Jaggers,  2  Hill  (S.  C),  634;  Palmer  v.  Mulligan,  3  Caines,  307;  In- 
graham  V.  Hutchinson,  2  Conn.  592 ;  Oibson  v.  Fischer,  68  Iowa,  29 ; 
Sullen  V.  Bunnell,  2  N.  H.  255 ;  at  one  time,  there  was  a  tendency  to 
decide  otherwise,  see  the  dicta  of  Parker,  C.  J.,  in  Hatch  v.  Dwight,  17 
Mass.  289 ;  and  Duncan,  J.,  in  Strickler  v.  Todd,  10  S.  &  R.  69.  The 
law  is  otherwise  in  California  and  some  other  of  the  States  of  the  far  west 
as  we  shall  have  occasion  to  note  more  fully,  see  post,  p.  326  et  seq. 

Right  not  AflPected  hy  Origin  of  "Water. 

Where  the  water  has  passed  into  and  become  part  of  a  running  stream 
it  is  immaterial  how  it  came  there,  so  far  as  affects  the  rights  of  the  riparian 
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owners  in  dealing  with  it.  This  position  is  very  strongly  asserted  by  the 
Supreme  Court  of  Illinois  in  Druley  v.  Adam,  102  111.  Ill ;  as  against  it 
on  the  argument  were  cited,  Elliott  v.  Fitchburg  S.  B.  Co.,  10  Gush.  191, 
Whittier  v.  Goeheco  Manuf.  Co.,  9  N.  H.  454,  Society  for  Establishing 
Manufactures  v.  Morris  Canal  Co.,  Saxt.  157,  Hoffman  v.  Stone,  1 
Cal.  46 ;  Bvite  v.  Vaughn,  11  Id.  143,  and  Barnett  v.  Whitesides,  15  Id. 
35  ;  but  ScHOLFiELD,  J.,  in  delivering  the  opinion  of  the  court,  said:  "It 
could  make  but  little  difference  how,  in  the  first  instance,  the  water  became 
running  water,  for,  if  it  were  raised  from  wells  or  brought  out  of  reser- 
voirs, the  moment  the  individual  thus  producing  it  should  allow  it  to 
flow  into  a  natural  stream  and,  mingling  with  its  waters  thence  on  towards 
its  mouth,  over  the  soil  of  another,  he  would  have  voluntarily  placed  it 
beyond  his  power  of  legal  reclamation  or  control ;  for  withput  becoming 
a  trespasser  upon  the  soil  of  another  or  obtaining  a  license  from  him,  he 
could  then  do  no  act  to  arrest  its  onward  flow  or  divert  its  course  or  in 
anywise  enjoy  its  use.  It  would  in  our  opinion  be  conclusive  evidence  of 
an  abandonment  of  all  right  to  enjoy  the  use  or  control  the  movement 
of  such  water."  The  learned  Judge  in  the  course  of  his  opinion  distin- 
guished the  eastern  cases  above  cited  and  called  attention  to  the  inappli- 
cability of  the  California  cases  to  the  case  before  the  court  on  account  of 
the  different  rule  of  law  prevailing  in  the  California  courts  on  the  subject 
of  the  right  of  appropriation  of  water. 

Water  Right  Property  in  Constitutional  Sense. 

The  right  in  or  to  a  water  course  is  property  within  the  constitutional 
provisions  forbidding  private  property  to  be  taken  for  public  use  without 
compensation.  Ex  parte  Jennings,  6  Cow.  518;  Canal  Co.  v.  People,  5 
"Wend.  424;  State  v.  Glen,  supra;  Shenandoah  Co.'s  Appeal,  2  W.  N.  C. 
47  ;  Beading  v.  Althouse,  93  Pa.  St.  400  (in  this  case  the  water  course  in 
question  was  an  artificial  one)  ;  Smith  v.  Gould,  59  Wise.  631 ;  St.  Helena 
Water  Co.  V.  Forbes,  62  Cal.  182. 

"Whether  an  Appurtenance  op  not. 

The  right  to  a  water  course  is  generally  treated  as  a  right  or  easement: 
incident  or  appurtenant  to  the  land  through  which  the  stream  flows  orl 
which  it  benefits,  Ashley  v.  Pease,  18  Pick.  268;  Backley  v.  Sprague, 
17  Me.  281 ;  Whitney  v.  Olney,  3  Mason,  210;  Hadden  v.  Shutz,  15  111. 
581 ;  Pickering  v.  Stapler,  5  S.  &  K.  107  ;  Blaine's  Lessee  v.  Chambers, 
1  Id.  169;  Pollilt  v.  Long,  58  Barb.  20;  Blake  v.  Clark,  6  Greenl.  436; 
Dority  v.  Dunning,  78  Me.  381 ;  and  it  has  been  held  that  a  right  to 
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dam  on  another's  ground  will  pass  by  a  judicial  sale  of  the  mill  to  which 
it  is  attached,  Morgan  v.  Mason,  20  Ohio,  401,  and  that  where,  in  a  par- 
tition amongst  heirs,  a  mill  was  on  the  part  allotted  to  A.  he  would  have 
a  right  to  continue  a  dam  on  the  land  of  B.  in  the  condition  in  which  it 
was  left  by  the  common  ancestor,  Kilgour  v.  Ashcom,  5  H.  &  J.  82 ;  but 
it  is  also  held  that  a  right  to  draw  water,  Wentworth  v.  Philpot,  60 
N.  H.  193,  or  to  use  a  water  course  may  exist  in  gross,  Goodrich  v. 
Burbank,  12  Allen,  459 ;  Hill  v.  Newman,  5  Cal.  445,  and  it  is  not 
necessarily  dependent  oa  the  land  to  which  it  is  appurtenant.  Mall  v. 
Ionia,  38  Mich.  493,  and  may  be  severed  therefrom,  Winchell  v.  Clark 
(Mich.),  12  West.  449  ;  and  Chief  Justice  Shaw,  in  Johnson  v.  Jor- 
dan, 2  Mete.  284,  denies  that  a  natural  water  course  passes  as  an  appur- 
tenance ;  he  says,  "  It  is  inseparably  annexed  to  the  soil  and  passes  with 
it  not  as  an  easement  nor  as  an  appurtenance  but  as  part  of  it.  Use 
does  not  create  it  and  disuse  cannot  destroy  or  suspend  it.  Unity  of 
possession  and  title  in  such  lands  with  the  lands  above  or  below  does  not 
extinguish  or  suspend  it." 

Aqua  Currit  et  Debet  Currere  ut  Solebat  Currere. 

It  is  the  natural  right  of  every  owner  of  land,  through  which  or  skirting 
which  a  water  course  runs,  that  the  water  should  come  to  him  without  any 
essential  diminution  or  alteration  in  quantity  or  quality,  or  in  direction, 
the  law  in  this  particular  being  expressed  by  the  maxim  aqua  currit 
et  debet  currere  ut  solebat  currere,  Howell  v.  Mc  Coy,  3  Rawle,  256 ; 
Wadsworth  v.  Tillotson,  15  Conn.  366 ;  Tyler  v.  Wilkinson,  4  Mason, 
397  ;  Webb  v.  Portland  Manufacturing  Co.,  3  Sumn.  189 ;  Pillsbury  v. 
Moore,  44  Me.  154 ;  Cowles  v.  Kidder,  24  N.  H.  364 ;  Evans  v.  Merri- 
weather,  4  Scam.  492;  Davis  v.  Fuller,  12  Vt.  1Y8;  Shamleffer  v. 
Council  Grove  Peerless  Mill  Co.,  18  Kan.  24 ;  Coffman  v.  Bobbins,  8  Ore. 
278 ;  Stevens  v.  Kelley,  78  Me.  445.  This  right  can  be  only  lost  by  the 
operation  of  law,  the  act  of  God  or  the  act  of  the  land  owner  himself. 
Miss.  Cent.  B.  B.  v.  Mason,  51  Miss.  234.  The  superior  owner  cannot 
therefore  justify  detention  or  diversion  of  the  water  by  showing  that  the 
stream  originated  in  a  spring  upon  his  land,  Howe  v.  Norman,  13  R. 
I.  485  ;  Colrick  v.  Swinburne,  105  N.  Y.  503.  The  diversion  cannot  be 
justified  by  the  fact  that  it  is  necessary  for  the  promotion  or  protection  of  a 
work  in  which  the  public  has  an  interest,  Union  Pacific  Bw.  Co.  v.  Dyche, 
31  Kan.  120;  Weiss  v.  Oregon  Iron,  etc.,  Co.,  13  Oreg.  494;  or  even 
that  the  work  is  a  direct  benefit  to  the  public  or  a  large  body  of  it,  as 
where  a  private  riparian  owner  seeks  to  divert  water  to  supply  a  borough, 
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at  a  distance  from  the  stream,  with  drinking  water,  HaupVs  Appeal,  23 
W.  N.  C.  545. 


KigM  to  Use  Water. 

The  right  of  each  riparian  owner  is,  however,  subject  to  the  right  of  the 
superior  owner  to  make  a  reasonable  use  of  the  water  for  all  proper  purposes, 
including  household  use,  irrigation,  manufacturing  and  hydraulic  purposes, 
Bissell  V.  Sholl,  4  Dall.  211 ;  Eoxsie  v.  Hoxsie,  38  Mich.  11 ;  Blanchard 
V.  Baker,  8  Me.  253  ;  Perkins  v.  Dow,  1  Root,  535  ;  Wheatley  v.  Ghrisman, 
24  Pa.  St.  298 ;  Williamson  v.  Locks  Creek  Canal  Co.,  78  N.  C.  156 ; 
Merritt  v.  Parker,  1  Coxe,  460 ;  Plumleigh  v.  Dawson,  6  III.  544 ;  Aiken 
V.  Coolidge,  12  Oreg.  239.  The  superior  owner  must  not,  however,  use 
the  water  so  as  to  materially  diminish  the  amount  passing  down  the 
stream  and,  therefore,  while  he  has  a  right  to  use  the  water  for  irrigating 
his  land,  Messinger's  Appeal,  109  Pa.  St.  285,  and  for  hydraulic  or  manu- 
facturing purposes,  yet  these  rights  must  not  be  so  exercised  as  to  deprive 
lower  owners  of  water  necessary  for  their  domestic  uses,  Gilleti  v.  John- 
son, 30  Conn.  180 ;  Anthony  v.  Lapham,  5  Pick.  175. 

The  rights  to  irrigate  and  to  use  for  hydraulic  or  manufacturing  purposes 
are  not  regarded  with  the  same  favor  as  is  the  right  to  use  for  domestic 
purposes.  Para  Rubber  Shoe  Go.  v.  City  of  Boston,  135  Mass.  153 ;  Baker 
V.  Brown,  55  Tex.  377,  as  said  by  Lockwood,  J.,  in  Evans  v.  Merriweather, 
8  Scam.  492 ;  "  He  [a  riparian  owner]  may  consume  all  the  water  for 
his  domestic  purposes  including  water  for  his  stock.  If  he  desires  to  use 
it  for  irrigation  or  manufacturing  and  there  be  a  lower  proprietor  to  whom 
its  use  is  essential  to  .supply  his  natural  wants  or  for  his  stock,  he  must 
use  the  water  so  as  to  leave  enough  for  such  lower  proprietor.  Where  the 
stream  is  very  small  and  does  not  supply  more  than  sufficient  to  answer 
the  natural  wants  of  the  diiferent  proprietors  living  on  it,  none  of  the  pro- 
prietors can  use  the  water  for  either  irrigation  or  manufacturing."  See 
also  Arnold  v.  Foot,  12  Wend.  330 ;  Slack  v.  Marsh,  11  Phila.  543.  And 
in  Learned  v.  Jangeman,  65  Cal.  335,  an  instruction  that  riparian  owners 
were  not  liable  to  another  owner,  if  they  used  the  waters  of  a  stream 
for  the  purpose  of  irrigating  their  lands  and  used  no  more  than  was  neces- 
sary for  that  purpose  and  returned  the  surplus  water  to  the  channel 
was  held  erroneous,  as  being  in  effect  a  ruling  that  all  the  water  might  be 
diverted  for  irrigation,  if  necessary  for  that  purpose,  without  regard  to  the 
wants  or  necessities  of  the  lower  owner.  This  principle 'has  been  extended 
so  far  as  to  prohibit  irrigation  which  interfered  with  the  supply  of  water  to 
an  ancient  mill,  Farrell  v.  Bichards,  30  N.  J.  Eq.  511.    It  is  true  that  in 
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an  early  case  in  Massachusetts,  Weston  v.  Aldeh,  8  Mass.  136,  it  was  held 
that  where  a  riparian  owner  had  diverted  a  brook  for  purposes  of  irriga- 
tion, a  lower  proprietor,  who  suffered  by  such  diversion,  had  no  action 
therefor ;  but  this  case  has  been  practically  overruled,  or  at  least  so  care- 
fully confined  to  its  own  especial  facts,  by  later  decisions  in  the  same  State, 
that  it  may  be  considered  as  of  no  authority.  See  Colburn  v.  Richards, 
13  Mass.  420;  Cook  v.  Hull,  3  Pick.  269;  Anthony  v.  Lapham,  supra. 
The  use  of  water  by  a  railroad  company  for  the  purposes  of  supplying  its 
locomotives  is  not  a  use  for  natural  or  domestic  purposes  and  a  diminution 
of  a  stream  by  such  use  is  actionable,  Anderson  v.  Cincinnati  Southern 
R.  R.  (Court  of  Appeals  of  Kentucky),  24  Rep.  502.  The  question  of 
what  is  a  reasonable  user  is  for  the  jury.  Bliss  v.  Kennedy,  43  111.  67; 
Prentice  v.  Geiger,  74  N.  Y.  341 ;  Coldwell  v.  Sanderson,  69  Wise.  52 ; 
Hetrick  v.  Deachler,  6  Pa.  St.  32.  The  measure  of  the  right  of  use  is 
stated  in  Wheatley  v.  Chrisman,  24  Pa.  St.  298,  to  the  following  effect : 
a  superior  proprietor  has,  as  against  a  lower  proprietor,  the  right  to  use 
only  so  much  water  as  will  not  diminish  the  quantity  and  must  so  use  it 
as  not  to  corrupt  the  quality ;  the  right  of  user  is  not  to  be  measured  by 
the  reasonable  demands  of  the  business  of  the  superior  proprietor.  In  de- 
livering the  judgment  of  the  Supreme  Court,  Black,  J.,  said:  "  The  pro- 
position of  the  defendant  was  that  he  had  a  legal  right  to  use  a  reasonable 
quantity  of  the  water  for  the  purposes  of  his  business.  The  court  replied 
that  his  business  might  reasonably  require  more  than  he  could  take  con- 
sistently with  the  rights  of  the  plaintiff.  We  cannot  see  how  or  on  what 
principle  the  correctness  of  this  can  be  impugned.  The  necessities  of  one 
man's  business  cannot  be  the  standard  of  another's  rights  in  a  thing 
which  belongs  to  both.  The  true  rule  was  givento  the  jury.  The  de- 
fendant had  a  right  to  such  use  as  he  could  make  of  the  water  without 
materially  diminishing  it  in  quantity  or  corrupting  it  in  quality.  If  he 
needed  more,  he  was  bound  to  buy  it.  However  laudable  his  enterprise 
may  be,  he  cannot  carry  it  on  at  the  expense  of  his  neighbor.  One  who 
desires  to  work  a  lead  mine  may  require  land  and  money  as  well  as  water, 
but  he  cannot  have  either  unless  he  first  makes  it  his  own."  See  also  as 
sustaining  the  same  position  Weiss  v.  Oregon  Iron,  etc.,  R.  R.,  13  Oreg. 
944  ;  Pa.  R.  R.  Go.  v.  Miller,  112  Pa.  St.  34  ;  Stone  v.  Roscommon  Lum- 
ber Co.,  59  Mich.  24. 


Ice. 

An  interesting  question  has  been  raised  and  of  late  years  discussed 
with  considerable  frequency,  namely,  what  are  the  rights  of  the  various 
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owners  of  land  upon  a  water  course  with  reference  to  ice  formed  thereon. 
This  question  which  at  first  seems  to  present  difficulties,  since  the  talking 
of  water  in  a  solid  state  must  in  every  case  be  a  permanent  abstraction  of 
the  water  and  can  never  amount  to  a  mere  user  followed  by  a  return,  has 
been  settled  by  a  course  of  decision  which,  while  not  unbroken,  tends  very 
emphatically  in  one  direction.     Following  the  principle  that  a  riparian 
owner  has  the  right  to  use  the  water  flowing  through  a  part  of  his  land 
for  any  purpose  he  may  please,  provided  his  use  do  not  cause  injury  to 
the  other  riparian  owners,  it  is  generally  held  that  the  riparian  owner  may 
take  the  ice  formed  over  his  land  covered  by  water.     This  is  hardly  ques- 
tioned where  the  flow  is  natural  and  is  not  affected  by  artificial  appliances 
and  where  no  special  easement  of  the  lower  owner  is  involved.     Where, 
however,  there  is  a  mill  dam  or  other  artificial  appliance  used  by  the  lower 
owner  with  the  effect  of  detaining  or  massing  the  water,  the  right  of  the 
riparian  owner  has  been  made  a  matter  of  more  question,  but,  it  is  believed, 
that  the  rule  is  the  same  in  effect  as  to  the  ownership  of  the  ice  as  when 
the  flow  is  natural,  and  is  as  follows :  The  owner  of  the  easement  of  over- 
flow or  of  the  mill  dam  is  not  entitled  to  the  ice  formed  thereon,  Julian  v. 
Woodsmall,  82  Ind.  568  ;  it  belongs  to  the  riparian  land  owner  and  may  be 
taken  by  him,  provided  he  do  not  injure  or  cause  damage  to  the  dominant 
owner  of  the  easement,  State  v.  Pottinger,  33  Ind.   402  ;  Brookville  & 
Metamora  Hydraulic   Co.  v.  Butler,  91  Ind.  134 ;  Edgerton  v.  Huff,  26 
111.  85  (this  case  has  been  overruled,  but  not,  as  pointed  out  by  Elliott, 
J.,  in  Brookeville  &  Metamora  Hydraulic  Co.  v.  Butler,  supra,  upon  the 
point  here  involved) ;  Paine  v.    Woods,   108  Mass.   160 ;   Cummings  v. 
Barrett,  10  Cush.  186;  Stevens  v.  Kelley,  78  Me.  445;  Searle  v.  Gard- 
ner, 22  W.  N.  C.  73,  S.  C.  12  Cent.  Rep.  420  ;  Bigelow  v.  Shaw  (Mich.), 
23  Rep.  760  ;  Dodge  v.  Berry,  33  N.  T.  S.  C.  246.    The  land  owner  may 
even  take  the  ice  for  sale,  Searle  v.   Gardner,  supra,  and  may  sell  the 
right  to  take  the  ice,  and  such  a  sale,  if  by  deed  under  seal,  will  not  be  a 
mere  revocable  license,  Bichards  v.  Oauffret,  145  Mass.  486.     The  case 
of  De  Baun  v.  Bean,  36  N.  Y.  S.  C.'234,  carries  the  riparian  owner's 
rights  very  far  and  holds  that  to  obtain  ice  he  may  dam  up  the  stream 
and  even  drain  it  out  and  claim  the  pond,  if  he  restore  to  the  stream  the  water 
taken  from  it,  although  the  effect  of  the  detention  for  draining  and  cleaning 
be  to  deprive  mills,  lower  down  the  stream,  of  water  which  they  would 
otherwise  have  had  and  which  was  necessary  for  their  running.    This  case 
seems  to  violate  the  principle  which  limits  the  right  of  any  riparian  owner 
to  the  use  which  he  can  obtain  without  doing  violence  to  the  rights  of  other 
riparian  owners,  and  that  which  limits  the  right  to  detain  water  to  a  deten- 
tion which  is  reasonable,  in  view  of  the  rights  of  all  persons  interested  in  the 
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flow  of  the  water.  To  us  the  position  taken  by  the  dissenting  judge, 
CuLLEN,  J.,  seems  the  better  law,  although  not  supported  by  any  very 
strong  argument  in  the  opinion. 

Against  the  current  of  decision  we  have  two  cases  ;  and,  first,  the  case  of 
the  Mill  River  Woollen  Manufacturing  Go.  v.  Smith,  34  Conn.  462 ;  in 
that  case  the  question  was  between  the  owner  of  a  mill  pond  and  the 
owner  of  the  land  bounded  thereon.  In  delivering  the  opinion  of  the 
court  Butler,  J.,  said  :  "  We  are  all  of  opinion  that  the  plaintiff's  had  an 
interest  in  the  ice  and  a  right  to  have  it  remain  where  it  was,  which  the 
law  will  protect.  The  defendant,  it  is  conceded,  could  not  have  diverted 
the  water,  if  liquid,  in  any  considerable  quantity  and  we  do  not  think  the 
rights  of  the  parties  were  changed  or  affected  by  its  temporary  congela- 
tion. The  injury  in  the  particular  case  would  be  small,  but  we  can  con- 
ceive of  cases  when  it  might  be  serious.  .  .  .  Ice  not  only  liquefies  again 
and  becomes  available  during  winter  thaws,  but  it  retards  and,  if  covered 
by  a  coating  of  snow,  prevents  deep  freezing  and  a  greater  deprivation  of 
the  water.  We  think  it  too  much,  therefore,  to  say  as  matter  of  law  that 
riparian  proprietors  may  remove  the  snow  and  ice  from  mill  ponds  at 
pleasure  and  as  fast  as  they  form  and  for  mercantile  purposes.  That  is 
the  scope  of  the  defendant's  claim  and  it  cannot  be  sustained."  It  will  be 
observed  that  the  latter  part  of  the  quotation  modifies  considerably  the 
absolute  character  of  the  first  sentence ;  and  although  the  syllabus  states 
positively,  "  The  owners  of  the  water  of  a  mill  pond  own  the  ice  formed 
upon  it,"  yet  the  force  of  this  statement  is  very  much  weakened  by  the 
opinion ;  and  it  is  very  questionable  whether  the  case  could  not  be  recon- 
ciled with  the  view  of  the  law  which  would  permit  a  removal  of  ice,  pro- 
vided no  injury  or  damage  were  done  to  the  lower  proprietor  who  has  the 
right  to  the  use  of  the  water  for  the  purposes  of  his  mill,  for,  notwithstand- 
ing the  looseness  of  the  report  and  the  opinion,  it  would  seem  that  actual 
damage  to  the  lower  proprietor  was  within  the  contemplation  of  the  court. 

This  case  was  followed  in  New  York  by  Westbrook,  J.,  in  Myer  v. 
Whitaker,  5  Abb.  N.  C.  172,  S.  C.  55  How.  Pr.  376,  the  learned  judge 
going  farther  and  holding  the  property  in  the  mill  water,  to  be  absolutely 
in  the  owner  of  the  dam,  "  subject  only  to  the  exception  that  the  beneficial 
enjoyment  of  owners  below  should  not  be  interfered  with,  just  as  much  as 
if  he  had  gathered  them  for  his  own  use  and  benefit  into  a  tank  or  cistern 
which  had  been  constructed  for  the  purpose.  The  right  to  use  and  to  sell 
the  water  in  its  liquid  form  is  only  a  part  of  his  right."  Marshall  v. 
Peters,  12  How.  Pr.  218,  was  cited  to  the  court  as  sustaining  the  position 
contra  to  that  taken  but  was  not  followed.  Myer  v.  Whitaker  is  ad- 
versely criticised  and  its  ruling  departed  from  in  Dodge  v.  Berry,  33  N. 


316     Omelvany  v.  Jaggers. — Shields  v.  Aendt. 

Y.  S.  C.  246,  which  is  sustained  bj  De  Baun  v.  Bean,  36  Id.  234,  and 
while  the  doctrines  contained  in  it  have  not  been  formally  overruled  by  the 
court  of  last  resort  in  New  York,  Myer  v.  Whitaker  cannot  be  con- 
sidered as  authority  even  within  its  own  state. 

Washington  Ice  Go.  v.  Shutall,  101  111.  46,  goes  a  little  further  than 
the  rule  stated  in  the  majority  of  the  cases  cited  supra,  and  holds  that  as 
grants  of  land  bounded  upon  rivers  above  tide  water,  although  navi- 
gable, extend  to  the  mid-stream,  subject  to  the  public  right  of  navigation, 
the  owner  of  the  bed  of  the  stream  is  entitled  to  the  ice  formed  upon  it  and 
may  maintain  trespass  quare  clausum  if  his  ice  be  taken.  This  decision 
was  followed  in  Village  of  Brooklyn  v.  Smith,  104  111.  429,  and,  in  conse- 
quence, it  was  held,  that  a  village,  situated  upon  the  Mississippi  above 
tide  water,  might  interpose  and  prevent  an  intruder  from  cutting  ice  on 
the  river  between  the  land  margin  and  the  centre  of  the  stream,  such  stream. 
to  the  centre  being  regarded  as  flowing  over  a  street  of  the  city.  The  doc- 
trine of  the  Illinois  court  seems  to  be  perfectly  logical. 

It  may  here  be  remarked  that  as  to  public  streams,  in  which  there  is  no 
ownership  in  the  subjacent  soil  by  the  riparian  owner,  such  an  owner  has 
no  more  right  to  the  ice  formed  in  front  of  his  land  than  has  any  one  else 
who  secures  it,  and  no  other  right  to  cut  the  same  than  that  possessed  by 
any  other  person  who  can  reach  the  water  without  trespassing,  Brastow  v. 
Rockport  Ice  Co.,  11  Me.  100 ;  West  Boxbury  v.  Stoddard,  7  Allen,  158 ; 
Hittinger  v.  Eames,  121  Mass.  539  ;  Bowell  v.  Doyle,  131  Id.  474 ;  Gage  v. 
Steinkrauss,  131  Id.  222  ;  as  said  by  Brbwee,  J.,  in  Woods  v.  Fowler,  26 
Kan.  682.  "  Undoubtedly  in  view  of  the  importance  that  ice  is  rapidly 
assuming  as  a  merchantable  commodity  it  would  be  wise  for  the  state  to 
legislate  in  reference  to  the  ice  product  of  navigable  streams ;  but  until 
such  legislation  is  had  it  would  seem  that  the  one  who  first  appropriates 
and  secures  the  ice  which  is  formed  is  entitled  to  it  and  on  the  same  prin- 
ciple that  he  who  catches  a  fish  in  one  of  those  rivers  owns  it." 

As  a  result  the  riparian  owner  cannot  convey  the  right  to  cut  ice  from 
a  public  stream  in  front  of  his  premises.  Gage  v.  Steinkrauss,  131 
Mass.  222. 

The  rule  above  stated  is  applied  to  what  are  known  as  "  great  ponds"  in 
Massachusetts  and  Maine,  Brastow  v.  Rockport  Ice  Co.,  West  Roxhury  v. 
Stoddard,  supra. 

Diminution,  Retardation  and  Acceleration. 

No  action  can  be  maintained  for  a  diminution  or  retardation  of  the  water, 
when  used  for  a  proper  purpose  unless  actual  damage  arising  from  an  un- 
reasonable or  improper  manner  of  using  the  water  is  shown,  McElroy  v. 
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Goble,  6  Ohio  St.  187  ;  Goldwell  v.  Sanderson,  69  Wise.  52 ;  Ganfield  v. 
Andrew,  54  Yt.  1 ;  but  for  a  detention  due  to  unreasonable  use  an  action 
will  lie,  Woodin  v.  WentwQrth,  57  Mich.  278 ;  a  detention  of  water  by  an 
upper  mill  owner  long  enough  to  operate  his  mill  five  hours,  with  the  effect 
of  causing  a  lower  mill  to  lie  idle  for  five  days  has  been  held  an  unreason- 
able use,  Mason  v.  Hoyle  (Conn.),  6  N.  Eng.  Rep'r  629  ;  for  a  mere  capri- 
cious detention  an  action  will  lie,  as  said  by  Gaedner,  J.,  in  Ward  v. 
Allen,  140  Mass.  513:  "The  supply  must  not  depend  upon  the  conve-i 
nience  or  caprice  of  the  owner  up  the  stream,  upon  accident  or  mere  chance. 
The  proprietor  below  is  entitled  to  have  the  water  flow  to  him  in  its  accus- 
tomed channel  as  it  has  been  wont  to  run  through  his  land." 

The  same  rule  with  a  like  limitation  applies  to  cases  of  acceleration, 
McGormick  v.  Horan,  81  N.  Y.  86 ;  Feck  v.  Goodberlett,  109  N.  Y.  180 ; 
Hughes  y.  Anderson,  68  Ala.  280. 

As  a  consequence  of  the  right  to  have  water  flow  naturally,  the  lower 
owner  has  no  right  to  dam  up  water  so  as  to  destroy  the  natural  fall  or 
power  of  a  superior  owner.  Good  v.  Dodge,  3  Pittsb.  557.  j 

Public  Use. 

The  right  of  a  riparian  owner  to  have  the  water  flow  in  its  accustomed 
course  cannot  be  taken  away  even  for  the  purpose  of  supplying  a  town 
with  water  or  for  other  public  use,  without  compensation,  Gardner  v.  New- 
burgh,  2  Johns.  Ch.  162;  McGord  v.  High,  24  Iowa,  386;  Ex  parte 
Jennings,  6  Cowen,  518 ;  Ganal  Gommissioners  v.  People,  5  Wend.  424 ; 
State  V  Tyre  Glen,  7  Jones,  Law,  321 ;  Moulton  v.  Newburyport  Water 
Go.,  137  Mass.  163;  Higgins  v.  Flemington  Water  Go.,  26  N.  J.  Eq. 
538.  The  owner  may  however  bar  himself  of  his  right  by  suffering  to 
be  made  without  remonstrance  a  public  improvement,  which  diverts  the 
water  course.  Murphy  v.  Mayor,  etc.  of  Wilmington  (Del.),  10  Rep.  765. 

Diversion  a  continuing  wrong. 

A  diversion  is  a  continuing  wrong  and  is  not  to  be  referred  exclusively 
to  the  day  on  which  the  first  act  of  diversion  took  place,  Arnold  v.  Hudson 
B.  B.  Go.,  55  N.  Y.  601 ;  Bare  v.  Hoffman,  79  Pa.  St.  71 ;  Thayer  v. 
Brooks,  10  Ohio,  489 ;  Golrick  v.  Swinburne,  105  N.  Y.  103. 


Pollution. 

In  using  the  water  the  superior  proprietor  has  no  right  to  pollute  it  and 
render  it  unfit  for  the  use  of  the  lower  proprietor,  unless  of  course  such 
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a  right  has  been  obtained  by  prescription  or  grant,  Lewis  v.  Stein,  16  Ala. 
214 ;  Holsman  v.  Boiling  Springs  Bleaching  Co.,  1  McCart.  335 ;  Wood- 
man V.  Aborn,  35  Me.  271 ;  Woodyear  v.  Shafer,  5T  Md.  1 ;  Mayor,  etc. 
of  Baltimore  v.  Warren  Man/.  Co.,  59  Id.  96 ;  Jackman  v.  Arlington 
Mills,  137  Mass.  277.  This  rule  has  been  applied  to  the  corruption  of 
a  stream  by  a  gas  works,  Carhart  v.  Auburn  Oas  Light  Co.,  22  Barb. 
297  ;  a  carpet  and  blanket  works,  McCallum  v.  Germantown  Water  Co., 
54  Pa.  St.  40;  a  tannery,  Howell  v.  McCoy,  3  Rawle,  256;  sawdust, 
Prentice  v.  Geiger,  74  N.  Y.  341 ;  Lockwood  Co.  v.  Lawrence,  77  Me. 
297 ;  Canfield  v.  Andrew,  54  Vt.  7 ;  offal  and  blood  from  a  slaughter- 
house, Att'y-Oen.  v.  Steward,  5  C.  E.  Gr.  415  ;  house  and  stable  drainage, 
Fiske  V.  Wetmore,  15  R.  I.  354  ;  coal  dust,  ashes,  and  other  debris  from 
working  a  coal  mine,  Robinson  v.  Black  Diamond  Coal  Co.,  57  Cal.  412; 
and  the  mere  fact  that  the  superior  owner  uses  the  stream  for  a  purpose  in 
which  the  public  has  an  interest  will  not  deprive  the  lower  owner  of  the 
right  to  receive  water  pure  and  fit  -for  his  purposes,  where,  therefore,  A. 
owned  land  upon  a  brook  and  had  for  nine  years  used  the  water  thereof 
for  the  purposes  of  his  bleachery,  and  a  superior  proprietor  abstracted  the 
water  from  the  brook  to  supply  a  town  with  drinking  water  and  poured 
into  this  brook  canal  water,  an  injunction  was  issued,  Acquackanonk 
Water  Co.  v.  Watson,  29  N.  J.  Eq.  366 ;  nor  will  the  fact  that  the  pollu- 
tion is  necessary  in  the  carrying  on  of  part  of  a  great  industry  excuse 
pollution,  Silver  Spring  D.  &  B.  Go.  v.  Wanshees  Co.,  13  R.  I.  611 ;  as 
was  held  in  Sanderson  v.  Fenna.  Coal  Co.,  86  Pa.  St.  401 ;  6  W.  JST.  C. 
97 ;  and  Penna.  Coal  Co.  v.  Sanderson,  94  Pa.  St.  302,  where  the  owners 
of  a  mine  were  held  liable  for  filling  with  mine  water  a  stream  flowing  to 
the  plaintiff's  estate  and  which  was  used  for  purposes  of  water  supply  to 
a  dwelling. 

This  was  the  law  in  Pennsylvania  until  1886,  as  appears  by  the  cases 
just  cited.  In  that  year,  however,  Pennsylvania  Coal  Co.  v.  Slanderson, 
113  Pa.  St.  came  before  the  Supreme  Court,  and  as  it  was  the  same  case 
which  had  been  previously  before  the  court,  and  as  the  court  departed  from 
its  former  view  of  the  law,  an  account  of  the  litigation  arising  out  of  the 
facts  involved  in  it  may  not  be  uninteresting.  The  Pennsylvania  Coal 
Company  owned  land  containing  coal ;  owing  to  the  natural  formation  of 
the  land,  the  water  from  the  said  land  drained  into  Meadow  brook.  In  1867 
or  1868,  the  company  opened  a  mine.  In  1868,  the  plaintiff  bought  a  tract 
of  land  on  Meadow  brook  some  distance  below  the  company's  works,  erected 
a  house  and  began  the  use  of  the  water  for  domestic  purposes.  As  the 
operation  of  the  mine  increased,  the  amount  of  mine  water  pumped  out  of 
the  company's  mine  and  carried  by  artificial  means  over  the  company's  land 
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to  the  brook  was  iucreased,  and  the  water  of  the  stream  was  so  polhited  that 
the  fish  therein  were  destroyed  and  the  entire  apparatus  of  the  plaintiff  for 
the  utilization  of  the  water  was  rendered  useless,  the  water  being  unfit 
for  drinking  purposes.  An  action  was  brought  to  recover  for  the  pollu- 
tion but  a  non-suit  was  entered,  on  the  ground  that  the  pollution  was  a 
necessary  incident  of  mining  and  that  as  no  negligence  or  malice  was 
shown  the  plaintiff's  loss  was  damnum  absque  injuria.  This  decision 
was  reversed  by  the  Supreme  Court  in  Sanderson  r.  Pennsylvania  Coal 
Co.,  86  Pa.  St.  401  (1878),  Agnew,  C.  J.,  Sharswood,  Mercur,  Gordon, 
Woodward  and  Trtjnket,  JJ.,  joining  in  the  decision,  Paxson,  J.,  dissent- 
ing. The  case  then  went  back  for  trial  and  a  verdict  and  judgment  were  ob- 
tained for  the  plaintiff.  The  defendant  and  plaintiff  both  took  writs  of  error. 
The  judgment  was  affirmed  as  to  the  former  writ  in  94  Pa.  St.  302,  the  opin- 
ion  which  Woodward,  J.,  who  had  died  since  the  former  appearance  of  the 
case  in  the  Supreme  Court,  had  delivered  in  86  Pa.  St.,  being  upheld  by  the 
court,  and  in  response  to  the  arguments  of  the  plaintiff  in  error  Gordon,  J., 
in  delivering  the  opinion  of  the  court,  said :  "  First.  It  is  said  the  pollution 
of  this  brook  results  from  the  necessities  of  coal  mining,  and  as  that  is  an 
industry  important  to  the  welfare  of  this  Commonwealth  the  right  of  the 
plaintiff  must  yield  to  it.  But  this  argument  is  fallacious  in  this  ;  the  min- 
ing operations  of  the  defendant  do  not  involve  the  public  welfare  but  are 
conducted  purely  for  the  purposes  of  private  gain.  Incidentally  all  lawful 
industries  result  in  the  general  good ;  they  are,  however,  not  the  less  insti- 
tuted and  conducted  for  private  gain,  and  are  used  and  enjoyed  as  private 
rights  over  which  the  public  has  no  control.  It  follows  that  none  of  them, 
however  important,  can  justly  claim  the  right  to  take  and  use  the  property 
of  the  citizen  without  compensation. 

"  Second.  It  is  urged  that  the  customary  mode  of  disposing  of  water 
pumped  for  mines  in  the  Lackawanna  and  Wyoming  coal  regions  has  been 
to  allow  it  to  flow  into  the  adjacent  natural  water  courses.  Of  this,  proof 
was  offered  and  that  for  tlje  purpose  of  showing  a  general  custom  thus  to 
use  the  rivers,  creeks  and  smaller  streams  of  this  part  of  the  state  and,  it 
may  be  added,  so  to  destroy  the  rights  of  riparian  owners.  As  a  local 
custom  or  prescription  this  has  no  application  to  the  case  in  hand  for  the 
colliery  of  the  defendants  appears  to  be  the  only  one  within  the  territory 
drained  by  Meadow  brook  and  the  pollution  of  its  waters  has  occurred 
since  the  plaintiff 's  purchase.  As  a  general  custom  it  lacks  the  necessary 
age,  for  the  beginning  of  deep  coal  mining  in  the  region  above  named  is 
quite  within  the  memory  of  men  yet  living.  Wanting  this,  it  fails  in  a 
particular  essential  to  the  establishment  of  such  a  custom,  Jones  v.  Wag- 
ner, 16  P.  F.  Sm.  429.     But  more  fatal  still  to  the  defendant's  preten- 
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sion  is  the  fact  that  the  effort  is  thus  to  justify  the  disturbance  of  private 
property  for  the  advancemeat  of  the  private  interests  of  the  defendant 
corporation,  and  that  not  under  the  plea  of  an  ancient  customary  use, 
arising  before  the  plaintiffs  acquired  title,  but  of  a  general  custom  which 
would  authorize  the  present  injury  or  destruction  of  the  rights  of  riparian 
owners.  But  a  custom  such  as  this  would  not  only  be  unreasonable  but 
also  unlawful  and  therefore  worthless.  It  is  urged  that  mining  cannot  be 
carried  on  without  this  overflow  of  acidulous  water  and,  hence,  of  necessity 
the  neighboring  stream  must  be  polluted.  This  is  true ;  and  it  is  also  true 
that  coal  mining  would  come  to  nothing  without  roads  upon  which  to 
transport  the  coal  after  it  is  mined,  but  it  does  not  follow  that  for  such 
purpose  the  land  of  an  adjacent  owner  may  be  taken,  or  his  right  of  way 
encumbered  without  compensation." 

In  this  decision  Sharswood,  C.  J.,  Merctir,  and  Trunket,  J.J.,  con- 
curred, Paxson,  J.,  again  dissented  and  was  joined  in  his  dissent  by 
Sterrett,  J.,  who  had  succeeded  Agnew,  C.  J. ;  Green,  J.,  who  had  suc- 
ceeded Woodward,  J.,  was -absent.  On  the  plaintiffs'  writ  of  error,  which 
was  taken  to  a  ruling  on  the  question  of  the  measure  of  damages,  the 
judgment  was  reversed,  102  Pa.  St.  307  ;  and  so  the  case  went  back  for  a 
new  trial,  when  the  plaintiffs  again  obtained  a  verdict  and  the  defendant 
again  removed  the  case  to  the  Supreme  Court.  That  court  by  a  majority 
of  one  overruled  its  former  decisions  and  held  that  "  the  use  and  enjoy- 
ment of  a  stream  of  pure  water  for  domestic  purposes  by  lower  riparian 
owners  who  purchased  their  land  and  made  improvements  before  the  pol- 
lution of  a  stream  by  the  acidulated  water  from  a  coal  mine,  which  de- 
stroyed the  use  of  the  stream  for  domestic  purposes  had  begun,  "  must  yield 
to  the  interests  of  the  community  in  order  to  permit  the  development  of 
the  natural  resources  of  the  country  and  make  possible  the  prosecution  of 
the  lawful  business  of  mining  coal,"  Pennsylvania  Goal  Go.  v.  Sanderson, 
118  Pa.  St.  126.  Clark,  J.,  who  had  succeeded  Sharswood,  C.  J.,  de- 
livered the  opinion  of  the  Court,  which  was  concurred  in  by  Paxson, 
Sterrett  and  Green,  JJ.,  and  dissented  from  by  Mercub,  C.  J.,  Gordon, 
and  Trunkey,  J  J.  It  will  thus  be  seen  that  by  the  ten  judges  of  the  Su- 
preme Court  of  Pennsylvania,  before  whom  the  case  came,  four  (Paxson, 
SffERRETT,  Green  and  Clark,  JJ.)  approved  and  six  (Agnew,  C.  J., 
Sharswood,  C.  J.,  Mercur,  C.  J.,  Gordon,  Woodward  and  Trunkey,  JJ). 
disapproved  the  law  as  stated  in  the  last  decision,  which,  nevertheless,  must 
be  taken  as  the  present  law  of  the  state,  although,  in  view  of  the  slender 
majority  by  which  the  decision  was  made,  it  would  not  be  a  matter  of 
very  great  wonder  should  the  question  again  come  before  the  Supreme 
Court  for  consideration. 


Omelvany  v.   Jaggeesl — Shields  v.  Aendt.     321 

At  first  blush  it  seems  to  be  a  decided  stretch  of  the  judicial  authority  to 
assume  to  decide  what  private  interest  partakes  so  far  of  a  public  character 
as  to  require  the  sacrifice  of  other  private  rights. 

Railroad  Company  Protecting  Its  Route. 

A  railroad  company  which,  to  prevent  inundation  of  its  route,  carries 
water  by  an  artificial  channel  to  land  of  another  is  liable  for  any  injury 
done,  Curtis  v.  Eastern  R.  B.  Co.,  14  Allen,  55 ;  Mitchell  v.  N.  Y.  L.  E. 
&  W.  B.  B.  Co.,  43  N.  Y.  S.  C.  177  ;  so,  if  in  the  construction  of  its  route 
it  do  not  take  proper  precautions  to  prevent  an  overflow  of  a  water 
course  diverted  by  it,  Mullen  v.  Western  B.  B.  Co.,  3  Gray,  301 ;  Mc- 
Gormick  v.  Kansas  City  St.  J.  &  C.  B.  B.  B.  Co.,  70  Mo.  359 ;  Mit- 
chell V.  N.  Y.  L.  E.  &  W.  B.  B.  Co.,  43  N.  Y.  S.  C.  177  ;  but  a  mere 
prevention  of  the  flow  of  surface  water  has  been  held  not  to  constitute 
an  injury  for  which  the  railroad  company  would  be  held  liable,  Hanlon  v. 
Chicago  S  Northwestern  By.  Co.,  61  Wise.  515,  and  there  is  authority 
for  the  position  that  a  railroad  company  is  not  liable  for  damages  caused 
by  the  necessary  and  proper  elevation  of  its  road  bed,  not  in  the  channel 
of  a  stream  but  on  its  own  land,  Ballinger  v.  N.  Y.  G.  B.  B.  Co.,  28  N.  Y. 
47 ;  Mayer  v.  N.  Y.  C.  &  H.  B.  B.  B.  Co.,  88  Id.  351. 

Diversion. 

As  a  consequence  of  the  right  of  the  lower  proprietor  to  the  flow  of  the 
stream,  it  follows  that  the  superior  proprietor  has  no  right  to  divert  a 
water  course  on  his  own  land,  so  that  it  is  hindered  from  coming  upon  the 
land  of  the  lower  proprietor,  or  thrown  upon  the  lower  land  at  a  place 
other  than  that  to  which  it  would  naturally  come ;  he  may,  however, 
divert  it  for  his  own  purposes,  provided  he  return  it  to  its  natural  channel 
before  it  leaves  his  land,  Blanchard  v.  Baker,  8  Me.  253 ;  Cowles  v. 
Kidder,  24  N.  H.  364 ;  Merritt  v.  Parker,!  Coxe,  460 ;  Ford  v.  Wfiit- 
lock,  27  Vt.  265 ;  Mies  Works  v.  Cincinnati,  2  Dis.  400 ;  Norton  v.  Vol- 
untine,  14  Vt.  239  ;  Pettibone  v.  Smith,  37  Mich.  579;  Canfield  v.  An- 
drew, 54  Yt.  1 ;  but  he  is  responsible  for  any  injury  done  by  the  water 
before  its  return  to  its  natural  channel.  Tucker  v.  Salem  Flouring  Mills 
Co.,  15  Oreg.  581 ;  Oliver  v.  New  York  Bay  Cemetery  Co.,  38  N.  J.  Eq. 
109.  A  diversion  cannot  be  made  by  a  railroad  company  for  the  purpose 
of  filling  its  engine  boilers  to  the  damage  of  a  lower  proprietor,  Garwood 
V.  N.  Y.  Cent.  &  H.  B.  B.  B.  Co.,  24  N.  Y.  S.  C.  356.  It  is  not,  however, 
considered  a  diversion  where  there  is  a  natural  outlet  from  the  stream  and 
the  superior  proprietor  merely  draws  the  water  into  a  narrower  channel 
21 
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and  gives  a  more  direct  course  to  the  water  flowing  through  the  natural 
channel,  without  materially  increasing  the  amount  of  water  which  escapes 
from  the  main  stream,  Poller's  Ex^rs  v.  Burden,  38  Ala.  651. 

Collection  of  Water— Detention. 

A  land-owner  has,  however,  no  right  to  make  excavations  or  drains 
whereby  he  collects,  into  one  channel,  water,  usually  flowing  off  upon  his 
neighbor's  ground  in  several  channels,  and  thus  to  increase  the  wash, 
Martin  v.  Riddle,  26  Pa.  St.  415,  or  to  collect  the  surface  water  and  cause 
it  to  flow  in  new  channels  and  unusual  quantities  upon  bis  neighbor's  land, 
Kelly  V.  Dunning,  39  N.  J.  Eq.  482;  Field  v.  West  Orange,  36  Id.  118. 

The  superior  proprietor  has  a  right  to  reasonably  detain  the  water  for  his 
uses,  Oregon  Iron  Go.  v.  Trullenger,  8  Oregon,  1 ;  Bullard  v.  Saratoga 
Victory  Manuf.  Co.,  13  Hun,  43 ;  S.  C.  77  N.  Y.  525 ;  Glintm  v.  Myers, 
46  N.  Y.  517  ;  Goulds.  Boston  Duck  Co.,  13  Gray,  442  ;  Whaler  \.  AM,  29 
Pa.  St.  98  ;  and  what  is  or'  is  not  a  reasonable  detention  is  a  question  for 
the  jury,  Eetrich  v.  Deachler,  6  Pa.  St.  32 ;  Hoy  v.  Sterrett,  2  Watts, 
327.  The  superior  owner  has  no  right  to  so  obstruct  the  flow  of  water 
on  his  own  premises  that,  in  times  of  ordinary  flood,  the  water  will  over- 
flow to  the  damage  of  a  lower  proprietor,  Farris  v.  Dudley,  78  Ala.  124. 

Return  to  Former  Channel. 

If  the  superior  proprietor  find  that  his  land  is  being  inundated  by  a 
stream  breaking  away  from  its  channel,  he  may  turn  it  back  thereto,  but 
he  cannot  discharge  it  from  his  land  on  the  land  of  another  by  any  but 
its  old  channel,  Tuthill  v.  Scott,  43  Vt.  525;  Armendaiz  v.  Stillman,  .61 
Tex.  459. 

If  he  be  threatened  with  inundation  he  may  erect  barriers  to  keep  the 
stream  in  its  former  channel,  Barnes  v.  Marshall,  68  Cal.  569. 

Bight  to  Natural  Flow. 

The  owner  of  land  on  which  arises  a  natural  spring,  from  whence  water 
flows  to  the  land  of  another,  has  the  right  to  clean  it  out,  tube  or  wall  it 
up,  when  he  does  not  change  the  natural  course  of  the  water  and  makes  no 
change  to  the  injury  of  another,  except  what  may  result  from  an  increased 
flow  of  water  in  the  natural  outlet  and  channel  of  the  spring,  Waffle  v. 
Porter,  61  Barb.  130.  On  the  other  hand,  the  lower  proprietor  is  bound 
to  permit  the  flow  of  the  water  from  the  superior  and  has  no  right  to  ob- 
struct or  dam  it  back  upon  the  land  of  the  superior,  W^^iams  v.  Nelson, 
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23  Pick.  141 ;  Overton  v.  Sawyer,  1  Jones,  Law,  308 ;  Cowles  v.  Kidder, 
supra;  Gillespie  v.  Forrest,  25  N.  Y.  S.  C.  110  ;  Boyd  v.  Conklin,  54  Mich. 
583;  Bichards  V.  Peters  (Mich.),  14  West.  Rep.  628;  Ames  v.  Cannon 
Biver  Manuf.  Co.,  21  Minn.  245  ;  Norris  v.  Glenn,  1  Idaho,  590  ;  and  the 
owner  of  the  dam  is  answerable  to  his  neighbor  for  injury  done  to  his  land 
by  overflows,  occasioned  or  enhanced  by  the  dam,  not  only  in  ordinary 
stages  of  water  but  in  times  of  ordinarily  recurring  freshets,  Gasebeer  v. 
Mowry,  55  Pa.  St.  419  ;  McCoy  v.  Danley,  20  Id.  85  ;  Bristol  Hydraulic 
Co.  V.  Boyer,  67  Ind.  236 ;  but  the  lower  owner  is  not  liable  for  putting 
up  an  embankment  which  causes  an  obstruction  only  in  cases  of  great 
and  extraordinary  floods.  Young  v.  Leedom,  67  Pa.  St.  351.  When 
water  is  wrongfully  diverted  and  thrown  out  of  its  proper  course  on  the 
property  of  a  person,  he  may  protect  himself  by  obstructions,  Crahtree 
V.  Baker,  75  Ala.  81 ;  but  he  has  no  right  to  do  it  so  as  to  flood  the  land 
of  another  and  innocent  person,  Amick  v.  Tharp,  13  Grat.  564. 

Removal  of  Obstruction. 

The  owner  of  a  watercourse  through  the  land  of  another,  whether  to 
lead  the  stream  to  his  ground  or  discharge  it,  may  enter  to  remove  ob- 
structions from  natural  or  artificial  causes,  Darlington  v.  Painter,  7  Pa. 
St.  473 ;  Colburn  v.  Bichards,  13  Mass.  420  ;  Hodges  v.  Baymond,  9 
Mass.  316 ;  Prescott  v.  White,  21  Pick.  341 ;  Ware  v.  Walker,  70  Cal.  591. 

A  person  on  whose  land  a  water  course  has  been  obstructed  may  law- 
fully remove  the  obstruction  and  will  not  be  liable  to  a  lower  proprietor 
for  damages  consequent  upon  such  removal,  unless  the  remover  has  been 
guilty  of  negligence  either  in  suffering  the  stream  to  become  obstructed  or 
in  his  manner  of  clearing  it.  Mills  v.  B.  B.,  13  S.  C.  97. 

Riglit  ex  jure  Naturse  Only. 

The  right  to  the  watercourse  being  only  what  arises  ex  jure  naturae, 
if  one  unlawfully  turn  a  stream  of  water  upon  the  land  of  another,  the 
latter  obtains  no  right  to  the  continuance  of  the  water  in  the  new  channel 
and  the  wrongdoer  may  at  any  time  return  the  water  to  its  proper  chan- 
nel. Shields  v.  Arndt,  4  N.  J.  Eq.  234 ;  King  v.  Chicago,  Burlington 
&  Quincy  By.  Co.,  71  Iowa,  696;  accordingly,  where  a  railroad  company 
diverted  water,  which  ran  from  the  plaintifi"'s  land  through  a  slough,  into 
a  new  channel  made  by  the  company,  and  afterwards  for  its  own  pur- 
poses returned  the  water  to  the  original  channel,  the  waters  of  which  had 
in  the  meantime  been  augmented  by  surface  water  drained  into  the  chan- 
nel by  other  land-owners  and  it  did  not  appear  that  the  plaintiff  had  done 


324     Omelvany  v.  Jaggees. — Shields  v.  Aendt. 

anything  in  reliance  upon  the  change  of  flowage,  it  was  held  the  company- 
was  not  responsible  in  damages  for  returning  the  water  to  the  original 
channel,  Xing  v.  C.  B.  &  Q.  R.  R.,  Id. ;  if,  however,  the  water  has  been 
so  diverted  as  to  be  turned  into  a  new  channel  on  the  land  of  the  lower 
proprietor  and  the  latter  acquiesces  for  the  period  of  prescription  with 
reference  to  water  rights,  it  has  been  held  that  rights  have  been  ac- 
quired in  the  new  channel  and  that  the  water  cannot  be  returned  to  its 
original  course,  Ford  v.  Whitlock,  27  "Vt.  670;  Belknap  v.  Trimble,  3 
Paige,  605 ;  Shepardson  v.  Perkins,  58  N.  H.  354 ;  Delany  v.  Boston,  2 
Harring.  489 ;  but  the  acts  of  the  divertor  may  show  that  there  is  no 
intention  to  abandon  the  original  channel,  in  which  case  he  may  at  any 
time  restore  the  water  thereto,  as  in  Peter  v.  Caswell,  38  Oh.  St.  518, 
where  a  mill-owner  constructed  a  dam  and  race  so  as  to  divert  the  stream' 
from  its  ancient  channel  to  the  race,  but  maintained  a  flood-gate  for  the 
purpose  of  returning  the  water  to  the  original  channel  and  occasionally 
turned  the  water  therein.  And  where  a  diversion  has  been  made  by  an 
authorization  subject  to  a  countermand,  the  authorization  cannot  be  coun- 
termanded unless  the  licensee  be  restored  to  the  position  occupied  by  him 
before  he  incurred  expense  for  the  diversion,  Addison  v.  Hack,  2  Gill,  221. 
In  a  case  where  a  freshet  changed  the  course  of  a  stream  over  the  defendant's 
land  and  the  defendant  allowed  it  to  remain  in  the  new  channel  for  ten 
years  and  then  turned  it  back  to  its  original  channel,  it  was  held  that  he 
had  no  right  to  do  so  to  the  injury  of  a  neighboring  riparian  owner, 
Woodbury  v.  Short,  17  Vt.  387.  Where  an  overflow  takes  place  from 
an  act  of  nature  causing  an  obstruction,  the  person  whose  lands  are  over- 
flowed cannot  divert  the  water  into  another  channel  and  deprive  the 
owners  along  the  stream  of  the  enjoyment  of  the  natural  flow  of  the 
water;  he  must  confine  his  efforts  to  the  removal  of  the  obstruction, 
Mohr  V.  Oault,  10  Wise.  513. 

Where  a  land-owner  has  constructed  ditches  on  his  own  land  into  which 
the  water  from  other  lands  drain,  he  is  not  required  to  keep  the  ditches 
open  for  the  benefit  of  such  other  lands,  but  may  fill  them  up  when  dis- 
posed, Oormly  v.  Sandford,  52  111.  158  ;  Stoddard  v.  Filgur,  21  111.  App. 
560.  The  same  rule  has  been  applied  to  a  railroad  which  has  for  its  own 
purposes  made  a  dam,  Read  v.  Erie  Railway  Co.,  97  N.  T.  841. 

Diversion   actionable  -without  present  Damage — Action  for  Di- 
version. 

In  an  action  by  a  riparian  owner  for  diverting  a  watercourse,  it  is  not 
necessary  to  show  actual  present  damage,  the  law  will  imply  damage  from 
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the^  violation  of  the  plaintiff's  right,  Newhall  v.  Treson,  8  Cusb.  595; 
Ghatfield  v.  Wilson,  2T  Vt.  670 ;  Chapman  v.  Gopeland,  55  Miss.  4,76 ; 
Greighton  v.  Evans,  53  Cal.  55 ;  Hart  v.  Evans,  8  Pa.  St.  13 ;  Blan- 
chard  v.  Baker,  8  Me.  253;  Plumleigh  v.  Dawson,  6  111.  544.  The  rule 
is  well  stated  by  Bell,  J.,  in  Miller  v.  Miller,  9  Pa.  St.  74:  "Whenever 
so  much  of  the  volume  of  the  water  is  obstructed  as  to  be  plainly  percep- 
tible in  its  practical  uses,  whenever  the  channels  which  before  were  filled 
exhibit  the  loss  of  the  accustomed  fluid,  an  injury  is  committed  for  which 
an  action  may  be  sustained." 

The  right  of  action  for  the  obstruction  of  a  watercourse  through  the 
defendant's  land  is  not  affected  by  the  fact  of  the  existence  of  another 
drain  through  land  of  the  defendant  to  land  not  owned  by  him,  although 
the  plaintiff's  land  be  as  effectually  drained  by  the  one  as  by  the  other 
drain,  Hastings  v.  Livermore,  7  Gray,  194;  15  Id.  10. 

Where,  after  an  obstruction  to  a  watercourse,  the  defendant  has  acquired 
title  to  the  land  on  which  the  obstruction  exists,  a  special  request  to  remove 
the  obstruction  must  be  made  before  bringing  an  action  on  its  account,  John- 
son V.  Lewis,  13  Conn.  303  ;  but  if  the  stream  be  wholly  diverted,  it  seems, 
an  action  will  lie  against  a  subsequent  grantee  of  the  divertor  without  a  re- 
quest, Norton  v.  Valentine,  14  Vt.  239  ;  and  no  request  is  necessary  where 
the  obstruction  has  been  erected  by  the  defendant  himself.  Branch  v.  Doane, 

17  Conn.  403.  In  an  early  case  it  was  held  that  no  action  would  lie  against 
a  successor  in  title  unless  some  act  were  done  by  him  to  keep  up  the  ob- 
struction, Hughes  v.  Mung,  3  Har.  &  McH.  441. 

An  action  for  diversion  is  a  local  one.  Watt's  Adm'r  v.  Kinney,  28  Wend. 
484.  The  declaration  must  set  out  distinctly  the  right  claimed  and  the 
proof  must  follow  it,  Wilbur  v.  Brown,  3  Denio,  356 ;  Dickinson  v.  Wor- 
cester, 7  Allen,  19. 

In  an  action  for  the  diversion  of  a  watercourse,  the  defence  may  show 
any  benefit  accruing  to  the  plaintiff  from  such  diversion,  Luther  v.  Winn- 
simmet  Go.,  9  Gush.  171.  Where  water  flows  through  two  channels  in  the 
defendant's  land,  and  only  one  channel  enters  the  plaintiff's,  in  an  action  for 
diverting  the  water  to  the  defendant's  channel,  the  defendant  may  show 
that  the  plaintiff's  channel  had  a  soil  of  such  character  that  it  would  natur- 
ally fill  itself  up  and  had  so  filled  up,  Duncan  v.  Bancroft,  110  Mass.  267. 

While  one,  who,  of  his  own  head,  interferes  with  a  watercourse  on  his 
own  land  to  the  injury  of  another,  does  it  at  his  peril  and  is  liable  to  the 
full  extent  of  damages,  yet  if  the  interference  be  under  legislative  authority 
he  is  only  liable  for  such  injury  as  results  from  want  of  due  skill  and 
care,  Bellinger  v.  N.  Y.  Gent.  R.  R.,  23  N.  Y.  42;  Boughton  v.  Garter, 

18  Johns.  405 ;  Rochester  White  Lead  Go.  v.  Rochester,  3  Corns.  463. 
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Possession  is  sufficient  to  maintain  an  action  for  an  injury  by  overflow 
to  a  spring  and  ford,  and  the  possession  need  not  be  by  inclosure,  pos- 
session  by  use  is  sufficient,  Allen  v.   McCorkle,  3  Head,   181. 

Eqtiltable  Protection. 

It  is  held  that  where  equity  is  invoked  for  the  protection  of  a  natural 
watercourse,  the  right  will  ordinarily  be  regarded  as  clear,  and  the  court 
will  not  send  the  plaintiff  to  a  court  of  law  to  establish  his  right  before  a 
jury,  Holsman  v.  Boiling  Spring  Bleaching  Co.,  14  N.  J.  Eq.  335.  For 
other  cases  of  equitable  interference  see  Carlisle  v.  Cooper,  18  N.  Y.  Eq. 
241;  Wilcox  V.  Wheeler,  47  N.  H.  488;  Farrelly.  Bichards,  supra; 
Nininger  v.  Norwood,  72  Ala.  277  ;  Ogletree  v.  McQuaggs,  67  Id.  580. 
In  Prentiss  v.  Larnard,  11  Vt.  135,  however,  the  Supreme  Court  of  Ver- 
mont refused. to  take  jurisdiction  to  settle  the  legal  right  of  a  watercourse 
and  sent  the  parties  to  law. 

The  riparian  owner  may  by  laches  lose  his  right  to  such  equitable 
redress  as  an  injunction  against  continued  diversion,  and  be  confined  to  an 
award  of  damages  or  sent  to  seek  compensation  at  law,  Pennsylvania  R. 
B.  Co.  v.  Mullin,  23  W.  N.  C.  503. 

Appropriation  of  Water  in  Certain  States. 

The  rule  as  to  natural  rights  in  water  is  very  different  in  California  and 
other  parts  of  the  mining  regions  from  the  rule  generally  prevalent  else- 
where. It  has  been  held  from  a  very  early  day  in  the  history  of  Cali- 
fornia that  any  one  diverting  water  for  a  useful  purpose  from  the  stream 
to  which  it  belonged,  obtains  a  right  to  the  use  of  so  much  water  as  he 
thereby  appropriates  as  against  any  subsequent  appropriator,  Eddy  v. 
Simpson,  3  Cal.  249 ;  Hill  v.  Newman,  5  Id.  445 ;  Kelly  v.  Water  Co., 
6  Id.  105 ;  Ortman  v.  Dixon,  13  Id.  33 ;  Kidd  v.  Laird,  15  Id.  161 ; 
Bipley  v.  Welch,  23  Id.  452;  Phoenix  Water  Go.  v.  Fletcher,  23  Id. 
481;  Natoma  Water  and  Mining  Co.  v.  McCoy,  Id.  490;  and  this 
right  of  appropriation  is  recognized  by  statute,  Civil  Code,  §  6410. 

This  rule  has  its  origin  in  the  Mexican  law,  see  the  learned  discussion 
of  the  question  of  water  rights  under  that  law  by  McKinstry,  J.,  in  the 
case  of  Lux  v.  Eaggin,  69  Cal.  255,  and  has  been  followed  in  other  States 
whose  territory  formerly  was  a  part  of  Mexico,  Ophir  Silver  Mining  Go. 
V.  Carpenter,  4  Nev.  534 ;  Ldbdell  v.  Simpson,  2  Nev.  274  ;  Schilling  et  al. 
v.  Bominger,  4  Col.  100  ;  Brown  v.  Mullin,  65  Cal.  89 ;  Coffin  v.  Left  Hand 
Ditch  Co.,  6  Col.  443  ;  Thomas  v.  Giraud,  Id.  530.  As  to  the  reasons  sup- 
porting the  California  doctrine  Sanderson,  J.,  in  Hill  v.  Smith,  32  Cal.  166, 
says :  "  The  reasons  which  constitute  the  ground  work  of  the  common  law 
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upon  the  subject  remain  undisturbed.  The  conditions  to  which  we  are  called 
upon  to  apply  them  are  changed  and  not  the  rules  themselves,  the  maxim, 
sic  utere  tuo  ut  alienum  non  laedas,  upon  which  they  are  grounded  has  lost 
none  of  its  governing  force.  .  .  .  "When  the  law  declares  that  a  riparian 
proprietor  is  entitled  to  have  the  water  of  a  stream  flow  in  its  natural 
channel,  ubi  currere  solebat,  without  diminution  or  alteration,  it  does  so 
because  its  flow  imparts  fertility  to  his  land  and  because  water  in  its  pure 
state  is  indispensable  for  domestic  uses.  But  this  rule  is  not  applicable  to 
miners  and  ditch-owners,  simply  because  the  conditions  upon  which  it  is 
founded  do  not  exist  in  their  case.  They  seek  the  water  for  a  particular 
purpose,  which  is  not  only  compatible  with  its  diversion  from  its  natural 
channel,  but  more  frequently  necessitates  such  diversion  and,  moreover, 
does  not  require  the  water  in  a  pure  state  in  order  to  insure  its  reasonable 
and  beneficial  use.  Yet  the  maxim  above  mentioned  is  equally  as  appli- 
cable to  the  ditch-owner  and  to  the  miner  as  to  the  riparian  proprietor,  and 
neither  can  so  use  the  water  as  to  injure  or  prejudice  the  prior  right  to  a 
like  use  by  the  other.  The  maxim  is  one  which  every  riparian  proprietor 
is  bound  to  respect,  and  it  is  no  less  obligatory  upon  those  who  use  and 
divert  water  for  mining  purposes,  so  that  in  all  controversies  like  the 
present  the  question  to  be  determined  after  all  is  the  same  as  that  pre- 
sented by  a  like  controversy  between  riparian  proprietors,  to  wit,  has  the 
plaintiff's  use  and  enjoyment  of  the  water  for  the  purposes  for  which  he 
claims  its  use  been  impaired  by  the  acts  of  the  defendant  ?"  The  rule  has 
been  recognized  by  the  Supreme  Court  of  the  TJnited  States  in  Basey  v. 
Gallagher,  20  Wall  670,  and  Atchison  v.  Peterson,  Id.  SOT. 

Conditions  and  effect  of  Appropriation. 

To  obtain  a  water  right,  the  appropriation  must  be  actual  and  for  a  use- 
ful purpose,  Munroe  v.  Ives,  2  Utah,  535 ;  Weaver  v.  Eureka  Lake  Co., 
15  Cal.  211;  Dick  v.  Caldwell,  14  Nev.  167;  Sieber  v.  Frink,  1  Col. 
148 ;  but  the  use  of  the  water  need  not  be  at  or  near  the  point  of  appro- 
priation, the  locus  of  application  to  use  is  immaterial.  Coffin  v.  Left  Hand 
Ditch  Co.,  6  Col.  443  ;  Thomas  v.  Giraud,  Id.  530  ;  the  water  must  not  be 
diverted  for  mere  speculative  purposes.  Weaver  v.  Eureka  Lake  Co., 
supra,  nor  must  the  divertor  take  more  than  he  has  occasion  to  use,  Dick 
y.  Caldwell,  supra,  though  he  need  not  take  all  he  needs  at  once  but  may  take 
a  reasonable  time  to  grade  his  ditch  and  then  fill  it  to  its  full  capacity ;  if, 
however,  he  continue  to  divert  only  the  quantity  originally  diverted  for  so 
long  a  time  as  to  indicate  that  he  only  intended  to  take  that  amount,  be 
will  be  confined  thereto,  White  v.  Todd's  Valley  Water  Co.,  8  Cal.  443. 
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Until  actual  appropriation  in  artificial  conduits  or  reservoirs  no  property 
passes  to  the  appropriator,  whatever  may  be  his  right  to  an  undiminished 
flow  of  water  of  the  stream  above  his  ditch,  Parks  Canal  dh  Mining  Co. 
V.  Eoyt,  57  Cal.  44. 

Notice  of  intention  to  appropriate  is,  with  other  acts,  evidence  of  appro- 
priation, Thompson  v.  Lee,  8  Cal.  275,  and  where  one  projects  a  ditch, 
gives  notice  of  his  intention  to  appropriate  water  and  proceeds  in  his 
work  with  reasonable  diligence,  his  title  to  the  water  will  relate  back  to 
the  commencement  of  the  work,  Kimball  v.  Gearhart,  12  Cal.  27.  In 
Irwin  V.  Strait,  18  Nev.  436,  the  water  right  was  held  to  relate  to  the 
time  when  the  appropriator  began  his  dam,  ditch  or  flume,  provided  the 
work  were  prosecuted  with  due  diligence,  and,  under  the  circumstances 
of  that  case,  a  lapse  of  one  year  between  the  time  of  beginning  the  ditch 
and  that  of  using  the  water  was  held  a  not  unreasonable  delay.  The 
same  rule  of  relation  is  upheld  in  Ophir  Mining  Co.  v.  Carpenter,  4  Nev. 
644 ;  Eelly  v.  Natoma  Water  Co.,  6  Id.  109 ;  Sieber  v.  Frink,  7  Col. 
148. 

Diversion  occasioned  by  digging  a  ditch  for  the  purpose  of  drainage 
only  and  not  with  a  view  to  using  the  water,  will  not  constitute  an  appro- 
priation, Maeris  v.  Bicknell,  7  Cal.  261 ;  Mc Kinney  v.  Smith,  21  Cal. 
381. 

In  Larimer  Co.  Reservoir  Co.  v.  People  ex  rel.  Luthe,  8  Col.  614,  it 
was  held  that  there  might  be  an  appropriation  by  the  utilization  of  a 
natural  depression,  including  the  bed  of  a  stream. 

The  question  of  due  diligence  in  appropriation  is  for  the  jury, 
Weaver  v.  Eureka  Lake  Co.,  supra;  James  v.  Williams,  31  Cal.  211; 
in  Nevada,  however,  it  has  been  held  a  question  of  law,  Ophir  Silver 
Mining  Co.  v.  Carpenter,  4  Nev.  534. 

The  appropriation  extends  only  to  the  amount  actually  appropriated  and 
the  surplus  water  may  be  appropriated  subsequently,  even  as  against  the 
first  appropriator,  Ortman  \.  Dixon,  13  Cal.  S3;  Mc  Kinney  v.  Smith, 
supra;  Nevada  Water  Go:  v.  Powell,  34  Cal.  109;  and  even  where  he 
has  appropriated  all  the  water  of  a  stream,  such  appropriation  will  be  held 
to  mean  all  the, water  in  its  ordinary  flow,' and  a  surplus  occasioned  by 
heavy  rains  during  freshets  may  be  taken  by  other  persons,  without  in- 
fringing the  rights  of  the  appropriator,  Edgar  v.  Stevenson,  70  Cal.  286. 
The  appropriator  is  not,  however,  confined  to  the  use  for  which  he 
originally  appropriated  the  water,  but  may  use  the  amount  appropriated 
for  other  purposes  provided  that  he  do  not  by  the  change  injure  other 
riparian  proprietors,  Kidd  v.  Laird,  supra;  Butte  T.  M.  Co.  v.  Morgan, 
19  Cal.  609. 
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There  may  be  a  qualified  appropriation,  for  example,  an  agriculturist  may 
appropriate  the  water  of  a  stream  during  certain  seasons  for  irrigation  and 
a  miner  for  his  purposes  during  the  remainder  of  the  year,  and  thus 
several  persons  may  appropriate  the  water  for  use  during  different  periods, 
Barnes  v.  Sabron,  10  Nev.  217  ;  Smith  v.  O'Eara,  43  Cal.  371. 

The  right  once  acquired,  a  superior  owner  cannot  appropriate  so  as  to 
diminish  the  supply  to  which  the  prior  appropriator  is  entitled,  Bear  River 
and  Auburn  Water  and  Mining  Co.  v.  New  York  Mining  Co.,  8  Cal.  327  ; 
and  the  appropriator  is  protected  against  pollution  from  above,  when  the 
pollution  is  such  as  to  render  the  water  unfit  for  the  purposes  for  which 
it  was  appropriated.  Hill  v.  Smith,  32  Cal.  166 ;  27  Id.  476 ;  Crane  v. 
Winsor,  2  Utah,  248.  The  same  strictness,  however,  with  regard  to  the 
preservation  of  the  purity  of  water  is  not  observed  in  the  mining  regions 
as  elsewhere,  Bear  River  and  Auburn  Water  and  Mining  Co.  v.  N.  Y. 
Mining  Co.,  8  Cal.  327.  See  also  Hill  v.  King,  Id.  336.  The  right  to 
the  water  being  acquired,  the  appropriator  can  convey  the  water  where  he 
will  and  use  it  for  any  useful  and  beneficial  purpose,  Davis  v.  Oale,  32 
Cal.  26.  The  right  may  be  lost  by  non-user  or  divested  or  limited  by 
an  adverse  user  lasting  five  years,  Id. 

Where  one  has  by  artificial  means  poured  water  into  a  natural  water- 
course he  may  remove  therefrom  a  like  amount,  less  such  amount  as  might 
be  lost  by  evaporation  and  other  like  causes,  Butte  Canal  and  Ditch  Co. 
V.  Vaughn,  11  Cal.  243 ;  Burnett  v.  Whitesides,  15  Id.  35 ;  but  water 
turned  into  a  stream  with  no  intention  of  recapture  cannot  be  reclaimed, 
Davis  V,  Gale,  supra;  Schultz  v.  Sweeny,  19  Nev.  359 ;  and  water  cannot 
be  so  reclaimed  as  to  diminish  the  quantity  to  which  a  prior  appropriator 
is  entitled,  and  one  who  has  added  to  a  stream  water  from  a  foreign  source 
may  be  restrained  by  injunction  from  diverting  any  of  the  stream  unless 
he  show  that  he  has  not  taken  from  the  stream  more  water  than  he  has 
poured  in,  Wilcox  v.  Hausch,  64  Cal.  461. 

The  owner  of  a  ditch  crossing  the  lands  of  another  is  bound  to  use 
ordinary  care  only  in  its  preservation,  use  and  management,  Campbell 
V.  Bear  R.  &  Au.  W.  &  N.  Co.,  35  Cal.  679 ;  Hoffman  v.  Jardomine 
&  Co.,  Id.  544 ;  Richardson  v.  Kier,  34  Id.  63 ;  S.  C.  37  Id.  263.  Where 
a  ditch  was  constructed  crossing  several  small  watercourses  which  were 
dammed  up  thereby  and  by  reason  of  unusual  rains  the  waters  were  so 
raised  that  it  became  necessary  to  cut  the  ditch  to  save  it  and  the  water 
was  poured  out  on  the  plaintiff's  cultivated  land  at  a  place  where  there 
was  no  natural  watercourse,  to  the  great  injury  of  the  land,  the  ditch 
owner  was  held  liable,  Turner  v.  Tuolumine  County  Water  Co.,  25 
Cal.  397. 
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Tbe  question  of  the  right  to  appropriate  or  divert  for  gold  mining  uses 
was  brought  before  the  Supreme  Court  of  North  Carolina  in  Walton  v. 
Mills,  86  N.  C.  280,  but  all  that  was  decided  in  that  case  was  that  where 
after  the  use  of  water  by  a  riparian  owner  for  the  purpose  of  mining,  an 
owner  of  property  further  up  the  stream  began  to  divert  for  the  purposes 
of  his  mine,  and  it  did  not  appear  that  the  injury  to  the  lower  mines  would 
be  irreparable,  the  court  would  not  issue  an  injunction. 

Rights  in  Derogation  of  Eights  of  Other  Riparian  Owners— Pre- 
scription. 

Rights  other  than  the  natural  one,  i.  e.  the  right  to  use  a  watercourse 
with  due  regard  to  the  natural  rights  of  others,  may  be  acquired  by  grant 
or  license  and  also  by  user  for  the  period  of  prescription,  Ingraham  v. 
Hutchinson,  2  Conn.  584 ;  Pillsbury  v.  Moore,  44  Me.  154 ;  Rogers  v. 
Page,  Brayt.  169;  White  v.  Chapin,  12  Allen,  516;  Watkins  v.  Peck, 
13  N.  H.  360 ;  Belknap  v.  Trimble,  3  Paige,  605 ;  Eulme  v.  Shreve, 
3  Green,  116;  Bucklin  v.  Truell,  54  N.  H.  122;  Williams  v.  Nelson,  23 
Pick.  141;  Murchie  v.  Gates,  18  Me.  301;  Masonic  Temple  Ass'n  v. 
Harris,  79  Id.  250  ;  Louisville  &  Nashville  Jt.  B.  Co.  v.  Hays,  11  Lea, 
382  ;  Messinger's  Appeal,  109  Pa.  St.  285  ;  Tye  v.  Catching,  18  Ky.  463; 
City  of  Augusta  v.  Moulton,  1h  Me.  284.  No  right  can  however  be  ac- 
quired by  prescription  unless  the  user  be  strictly  adverse,  Trustees  and 
Inhabitants  of  Delhi  v.  Youmans,  50  Barb.  316;  Polly  v.  McCall,  SI 
Ala.  20 ;  Hoy  v.  Sterrett,  2  Watts,  327  ;  White  v.  Sheldon,  42  N.  Y.  S. 
C.  193  ;  not  permissive.  Smith  v.  Miller,  11  Gray,  145  ;  Polly  v.  McGall, 
supra.  The  user  must  be  of  such  a  character  that  the  owner  against  whom 
it  is  claimed  could  have  maintained  an  action  therefor,  Wood  v.  Kelley,  30 
Me.  47  ;  Nelson  v.  Butterfield,  21  Id.  20 ;  Boundtree  v.  Brantley,  34  Ala. 
553 ;  Hanson  v.  Mc  Cue,  42  Cal.  303. 

The  user  must  be  for  the  full  time  of  the  statute  of  limitations, 
HaigM  v.  Price,  21  N.  Y.  241 ;  Luther  v.  Winnisimmet  Co.,  9  Cush. 
171.  In  computing  the  time — the  time  during  which  the  claimant  was 
constructing  his  dam  or  other  means  of  exercising  the  right  and  before 
the  obstruction  became  an  injury  to  the  person  against  whom  the  right  is 
claimed  should  not  be  included,  Branch  v.  Doane,  17  Conn.  403,  but  it 
seems  that  a  negotiation,  not  carried  through  within  the  period  of  pre- 
scription, looking  to  the  purchase  of  the  right  claimed,  the  user  continuing 
meanwhile,  will  not  destroy  the  claim  of  adverse  enjoyment,  Watkins  v.  Peck, 
13  N.  H.  360.  No  user  of  water  for  any  length  of  time,  during  which 
the  rifrhts  of  another  are  not  infrin<red,  will  give  any  right  to  a  continuance 
of  such  use.    In  Hoy  v.  Sterrett,  2  Watts,  327,  Hoy  built  a  mill  and  carried 
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it  on  for  thirty  years.  After  that  time  Sterrett  built  a  mill  above  and,  in 
consequence,  the  water  was  detained,  to  the  injury  of  the  mill  below.  It 
was  held  that  Hoy  had  acquired  no  right  to  the  water.  Rogers,  J.,  said: 
"  The  principle  of  presumption  is  introduced  in  analogy  to  the  act  of  limi- 
tations and  to  raise  the  presumption  of  a  grant  the  enjoyment  must  have 
been  adverse ;  or,  as  in  Cooper  v.  Smith,  9  S.  &  E,.  26,  there  must  be  a 
continued  exclusive  enjoyment  of  the  easement  with  the  knowledge  and 
acquiescence  of  the  owner  of  the  inheritance  for  twenty-one  years,  which 
would  be  evidence  from  which  a  jury  might  presume  a  right  by  grant  or 
otherwise  to  such  easement.  Hoy  built  his  mill  on  his  own  land  and 
swelled  the  water  on  his  own  land.  Sterrett  had  no  reason  to  complain 
of  Hoy,  nor  was  there  a  time  when  he  had  a  right  of  action  agajnst  him. 
Nor  can  he  with  any  propriety  be  said  to  have  acquiesced  in  the  enjoy- 
ment of  the  water  by  Hoy.  He  cannot  be  said  to  have  granted  a  right 
about  which  it  would  have  been  an  impertinent  interference  to  utter  a 
complaint.  Hoy  could  not  have  been  restrained  by  any  legal  process 
from  the  enjoyment  of  the  right  in  the  manner  he  had  been  accustomed. 
Nor  can  Sterrett  be  presumed  to  grant  that  which  Hoy  had  a  right  to  do 
independent  of  his  grant.  There  is  nothing  unreasonable  in  requiring 
Hoy  when  he  erected  his  mill  to  erect  it  with  a  view  to  the  capacity  of 
the  stream  and  the  rights  of  his  neighbors.  And  it  must  be  presumed 
that  he  has  done  so,  as  by  prior  occupation  alone  he  acquired  no  right. 
It  is  said  the  doctrine  is  necessary  to  promote  peace,  and  it  is  admitted 
that  the  general  principle  of  presumption  is  so ;  but  it  is  also  equally 
necessary  to  promote  justice  and  fair  dealing  among  neighbors.  It 
amounts  to  this  that  when  the  riparian  owner  above  is  unable,  which  is 
frequently  the  case,  to  improve  and  use  the  water  on  his  own  land  he 
must  be  deprived  of  a  right  incident  to  his  own  land  and  which  may  con- 
stitute its  principal  value."  See  also  Pollitt  v.  Long,  58  Barb.  20  ;  Wlieat- 
ley  V.  Baugh,  25  Pa.  St.  528.  It  has  even  been  held  that  where  no  actual 
damage  has  been  inflicted  on  the  alleged  servient  proprietor  by  the  user, 
he  will  not  be  obliged  to  bring  an  action,  or  otherwise  stop  the  user,  to 
avoid  prescription,  as  in  Boynton  v.  Longhley,  19  Nev.  69,  where  the  over- 
flow water  from  artificial  irrigation  had  been  for  a  number  of  years  cast 
upon  the  respondent's  land  but  had  done  no  injury,  until  that  complained  of 
occurred,  it  was  held  that  the  appellant  had  not  obtained  a  right  of  dis- 
charge by  prescription ;  in  Lockwood  Go.  v.  Lawrence,  7'!  Me.  297,  where 
the  claim  was  of  a  prescription  to  pollute,  the  court  said  that  to  establish 
such  right  there  must  be  a  perceptible  amount  of  injury  throughout  the 
period  necessary  to  gain  such  right. 

The  right  obtained  by  prescription  and  adverse  user  is  to  be  deter- 
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mined  by  the  extent  of  actual  enjoyment  during  the  time  the  right  was 
being  acquired,  Carlisle  v.  Cooper,  21  N.  J.  Eq.  576.  A  prescription  to 
render  running  water  unfit  for  drinking  or  domestic  purposes  requires  the 
strictest  proof,  McCallum  v.  Germantown  Water  Company,  54  Pa.  St. 
40.  A  custom  to  pollute  water,  even  for  mining  purposes,  has  been  held 
unreasonable  and  void,  Pa.  Coal  Go.  v.  Sanderson,  89  Pa.  St.  521 ;  but 
see  supra  p.  318.  The  right  to  empty  a  town  drain  on  the  land  of  an 
individual  cannot  be  acquired  by  twenty  years'  use  unless  the  drain  be 
one  and  the  same  and  the  use  be  uninterrupted.  Cottony.  Pocasset  Manuf. 
Co.,  13  Mete.  429.  A  request  for  leave  to  enter  land  and  clean  a  drain 
or  ditch  is  evidence  against  a  claim  of  a  right  of  watercourse,  White  v. 
Chapin,  97  Mass.  101.  No  water  rights  can  be  acquired  by  prescription 
against  the  government,  Wilkins  v.  McCue,  46  Cal.  656. 

Grant— license. 

Under  the  grant  of  a  water  privilege,  a  right  to  dam  up  a  stream  or 
overflow  the  land  of  the  grantor,  to  the  extent  necessary  to  enjoy  the  prem- 
mises  granted,  passes,  Oakley  v.  Stanley,  5  Wend.  523 ;  New  Ipswich 
Factory  v.  Batchelder,  3  N.  H.  190,  and  such  a  grant,  upon  a  familiar  rule, 
will  carry  with  it  all  easements  necessary  for  its  enjoyment.  Valley  Pulp 
and  Paper  Co.  v.  West,  58  Wise.  599. 

The  grant  of  an  undivided  share  in  a  watercourse  will  not  authorize  the 
grantee  to  appropriate  or  modify  the  stream  to  the  injury  of  others  who 
have  a  joint  interest  in  it,  Vandenburgh  v.  Van  Bergen,  18  Johns.  212. 

Under  the  grant  of  the  right  to  create  a  watercourse  with  the  privilege 
of  repair,  the  right  of  location  is  exhausted  by  the  first  selection  and  the 
grantee  cannot  afterwards  change  the  direction  of  the  course,  Jennison  v. 
Walker,  11  Gray,  423.  A  location  of  a  watercourse  by  the  deed  of 
grant  cannot  be  subsequently  changed,  see  Johnson  v.  Jaqui,  12  C.  E.  G. 
552.  But  the  route  of  a  watercourse  conveyed  by  deed  by  courses  and 
distances  may  be  altered  by  a  parol  agreement  between  the  parties,  Le 
Fevre  v.  Le  Fevre,  4  S.  &  R.  241. 

It  has  been  held  that  a  license  to  erect  a  dam  and  flow  the  lands  of 
another,  terminates  with  the  decay  of  the  dam  and  gives  no  right,  when  it 
has  become  ruinous,  to  repair  or  re-erect  it,  Cowles  v.  Kidder,  24  N.  H. 
364  ;   Carleton  v.  Redington,  1  Post.  291. 

A  grant  may  sometimes  be  presumed  from  the  prior  relations  of  the 
piece  of  land  as  against  which  and  that  on  behalf  of  which  the  privilege 
is  claimed.  Particular  rights  have  been  established  by  the  owner  of  land  in 
which  a  watercourse  wholly  was.     As  said  by  Gibson,  C.  J.,  in  Seibert  v. 
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Levan,  8  Pa.  St.  383  :  "  Whilst  the  grantor  was  lord  of  the  whole  he  might 
assign  a  permanent  channel  to  the  stream  and,  as  regards  himself  and  those 
who  claim  under  him,  impress  it  with  any  character  he  should  see  proper." 
See  also  Beading  v.  Althouse,  93  Pa.  St.  400.  In  Mandeville  v.  Comstock, 
9  Mich.  536,  owners  in  common  of  mill  land,  who  also  owned  a  water 
power  furnished  by  a  dam  below  the  premises,  the  mill  having  been  burned, 
made  partition  ;  it  was  held  that  the  water  power  should  pass  exclusively  to 
him  to  whom  the  mill  site  was  allotted,  unless  a  contrary  intent  appeared 
in  the  deed.  Where  the  owner  of  a  tract,  upon  which  was  a  marsh,  dug  a 
ditch  making  a  permanent  channel  in  which  the  marsh  water  flowed  in  a 
continuous  stream,  benefiting  the  lands  drained,  and  subsequently  divided 
the  land  into  parcels  and  sold  them  to  different  persons,  who  bought  with 
reference  to  the  condition  of  the  land,  it  was  held  that  all  acquired  a  right 
to  have  the  land  in  the  condition  when  sold,  and  could  not  alter  their  land 
so  as  to  change  the  flow  of  the  ditch,  Gurtiss  v.  Ayrault,  47  N.  Y.  73. 

A  grant  by  metes  and  bounds  of  land  on  ilvhich  stood  a  mill  will  carry 
the  right  to  flow  the  land  of  the  grantor,  Hadden  v.  Shoutz,  15  111.  581. 

A  grant  of  a  mill  carries  also  the  right  to  flow  lands  of  the  grantor  to 
the  extent  previously  flowed,  if  the  mill  cannot  be  beneficially  enjoyed 
without  such  flow,  Eackley  v.  Sprague,  17  Me.  281. 

A  grant  from  the  government  of  land  on  a  watercourse  does  not  carry 
the  right  to  flow  the  remaining  land  of  the  government,  Wilcoxon  v. 
McGhee,  12  111.  381. 

Where  the  owner  of  land  on  which  is  a  ditch  sells  the  upper  part,  in- 
cluding a  portion  of  the  ditch,  he  has  no  right  to  stop  up  the  ditch  below 
and  thi-ow  back  the  water,  whether  the  ditch  were  originally  constructed 
to  drain  the  upper  part  or  not,  if  it  actually  answered  that  purpose, 
Shaw  V.  Etheridge,  3  Jones  Law,  300. 

"Water  Bight  arising  on  Severance. 

As  an  easement  cannot  be  created  during  unity  of  possession,  no  right 
in  a  watercourse  can,  on  severance  of  title,  be  held  to  be  reserved  to  the 
upper  of  two  riparian  estates,  owned,  before  the  severapce,  by  one  person, 
unless  it  be  de  facto  annexed  thereto  and  in  use  at  the  time  of  sever- 
ance and  be  necessary  to  the  enjoyment  of  the  estate  retained  by  the 
grantor,  and  it  will  not  be  regarded  as  necessary  if  a  similar  privilege  can 
be  secured  by  reasonable  trouble  and  expense,  Carbrey  v.  Willis,  7  Allen 
367. 
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Mode  of  Obtaining  Water. 

The  mode  taken  by  a  proprietor  to  obtain  the  water  to  which  he  is  en- 
titled is  immaterial,  Wadsworth  v.  Tillotson,  15  Conn.  366 ;  Coburn  t. 
Middlesex  Company,  142  Mass.  264.  And  a  constraction  of  a  grant 
which  would  restrict  the  grantee  to  the  specific  use  for  which  the  water 
is  first  applied  is  not  favored  and  will  never  be  adopted  unless  the  lan- 
guage of  the  grant  indicate  unmistakably  an  intent  to  so  restrict  the  use, 
Mines  v.  Bohinson,  57  Me.  324 ;  Johnston  v.  Hyde,  33  N.  J.  Eq.  632. 
A  grant  of  water  "  for  the  benefit  of  the  clothing  works  only"  has  been 
held  to  limit  the  quantity  and  not  the  use  of  the  water  granted,  Dow  v. 
Edes,  58  N.  H.  193;  so  a  grant  of  sufficient  water  to  carry  a  fulling 
mill  and  three  breast  wheels  has  been  held  a  grant  of  quantity,  and  a  bill 
to  restrain  the  substitution  of  turbine  for  breast  wheels  was  dismissed, 
Coburn  v.  Middlesex  Company,  142  Mass.  264 ;  and  see  Atlee  v.  Huntly, 
56  Vt.  454;  Oroat  v.  Moak,  94  N.  Y.  115.  There  is,  therefore,  a  right 
to  change  the  use,  Ashley  v.  Pease,  18  Pick.  268;  Tourtellot  et  al.  v. 
Phelps,  4  Gray,  370  ;  Biglow  v.  Battle,  15  Mass.  313  ;  Hanna  v.  Clarke, 
31  Gratt.  36 ;  and  the  change  may  be  to  any  use  not  prohibited,  Iszard 
V.  May^s  Landing  Water  Power  Co.,  31  N.  J.  Eq.  511,  provided  the  use 
be  not  so  changed  as  to  alter  the  character  of  the  flow  of  the  stream,  Darl- 
ington V.  Painter,  7  Pa.  St.  478.  But  where  the  use  is,  by  the  terms  of 
the  grant,  to  be  upon  certain  land,  the  owner  will  have  no  power  to 
adopt  a  use  which  carries  the  water  off  and  uses  it  at  a  distance,  Minne- 
apolis Mill  Co.  V.  Hobart,  26  Minn.  37  ;  Penna.  B.  B.  Co.  v.  Mullin,  23 
W.  N.  C.  503. 

Purpose  of  Use. 

Where  a  right  to  a  certain  amount  of  water  exists  the  owner  may  use 
his  right  to  the  full  extent,  although  he  do  not  use  all  the  water  for  the 
purpose  for  which  he  originally  acquired  it,  Whittier  v.  Cocheco  Manu- 
facturing Co.,  9  N.  H.  454 ;  Bullen  v.  Bunnels,  2  Id.  255 ;  Johnson  v. 
Band,  6  Id.  22 ;  Groat  v.  Moak,  94  N.  Y.  115. 

Measure  of  Grant. 

A  grant  to  the  owners  of  a  mill  of  the  right  of  water  sufficient  for  a 
certain  purpose  is  a  grant  of  sufficient  water  to  perform  the  required  work 
with  the  machinery  in  use  at  the  time  of  the  grant,  and  if  improvements 
in  machinery  have  rendered  it  possible  to  do  the  same  work  with  a  less 
amount  of  water  the  right  of  the  grantee  is  not  to  be  restricted  to  the 
smaller  amount,  Griswold  v.  Hodgman,  4  T.  &  C.  325 ;  Agawam  Canal 
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Co.  V.  Southworth  Manvfachiring  Co.,  121  Mass.  98;  Boan  v.  Metcalf, 
46  Iowa,  120.  And  where  water  is  given  for  a  purpose,  the  amount  is 
not  to  be  fixed  by  the  amount  obtainable  in  the  condition  of  the  stream  at 
the  time  of  the  grant;  thus  where  there  was  a  grant  of  laijd,  which  in- 
cluded fifteen  feet  of  the  end  of  a  bulkhead,  with  the  privilege  of  drawing 
from  said  bulkhead  so  much  water  as  the  grantee  "  may  need  for  whatever 
machinery  may  be  erected  on  said  premises ;"  and  at  the  time  of  the  grant  the 
bulkhead  opening  was  but  nine  feet,  and  no  machinery  had  been  erected; 
it  was  held  the  grantee  was  entitled  to  any  amount  of  water,  which  could 
be  drawn  through  any  properly  constructed  passage-way  within  the  limit 
of  the  fifteen  feet,  provided  it  was  necessary  for  the  machinery  on  the 
premises.  Valley  Pulp  and  Paper  Co.  v.  West,  58  Wise.  599.  The  grant 
of  the  undivided  half  of  a  sufficiency  for  a  certain  purpose  gives  no  more 
than  half  the  quantity  in  the  stream,  whenever  such  quantity  is  by  natural 
causes  diminished  below  such  sufficiency,  Dow  v.  Edes,  58  N.  H.  193.  A 
grant  of  the  whole  use  of  four  springs  with  right  of  laying  an  aque- 
duct for  the  purpose  of  supplying  a  village  with  water,  the  grant  to  be 
void  if  for  a  year  a  certain  amount  of  water  was  not  delivered  to  the 
grantor's  house,  with  the  privilege  to  the  grantee  in  case  of  such  failure 
to  take  away  his  pipes,  is  a  grant  of  the  easement  merely  and  not  of  the 
fee  in  the  land  covered  by  the  springs,  Owen  v.  Field,  102  Mass.  90. 

A  license  generally  to  flow  gives  no  right  to  increase  the  flow  by  build- 
ing or  enlarging  ditches,  so  that  the  flow  exceeds  that  existing  at  the  time 
of  the  license.  Carter  v.  Page,  8  Ired.  Law,  190.  On  the  expiration  of 
the  license,  the  successor  in  titje  of  the  licensee  is  entitled  to  a  notice  to 
remove  obstructions,  etc..  Carter  v.  Page,  4  Ired.  Law,  424. 

lioss  of  Special  Right  by  Non-User. 

A  special  water  right  may  be  lost  by  nonuser,  coupled  with  possession 
of  the  servient  tenemeat  adverse  to  the  easement  for  the  period  of  the 
statute  of  limitations,  French  v.  Braintree  Manvfacturing  Co.,  23  Pick. 
216,  Johnson  v.  Hyde,  33  N.  J.  Eq.  632 ;  but  not  for  any  period  short 
thereof,  Hurd  v.  Curtis,  1  Mete.  94  ;  Dodge  v.  Harden,  1  Ore.  456  ;  Far- 
rell  V.  Richards,  supra;  it  may  also  be  lost  by  abandonment.  Hatch  v. 
Dwight,  17  Mass.  289  ;  Dodge  v.  Harden,  supra.  And  see  on  the  subject 
generally,  the  note  on  Easements,  ante,  p.  153. 

Percolating  Water. 

The  rules  above  stated  do  not  apply  to  water  percolating  through  the 
earth,  Oreenleafv.  Frarwis,  18  Pick.  IIT ;  Swett  v.  Cutts,  50  N.  H.  439  • 
Goodale  v.  Tuttle,  29  N.  Y.  459 ;  Hosier  v.  Caldwell,  1  Nev.  363  ;  Bas- 
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sett  V.  Salisbury  Man.  Co.,  43  N.  H.  569,  and  no  action  will  lie  against 
one  for  acts  upon  his  own  land  whereby  the  hidden  and  unknown  cur- 
rents of  percolating  water  are  cut  off  from  his  neighbor,  to  the  destruction 
of  a  well  or.  stream  on  his  land.  Master  v.  Caldwell,  supra  ;  Trustees  of 
Delhi  y.  Youmans,  50  Barb.  316 ;  45  N.  Y.  362 ;  Swetis  v.  Cutis,  supra; 
Ellis  V.  Duncan,  21  Barb.  230;  Chase  v.  Silverstone,  62  Me.  175 ;  Boath 
V.  Driscoll,  20  Conn.  536;  Bloodgood  v.  Ayres,  44  N.  Y.  S.  C.  356;  108 
N.  Y.  400 ;  Ocean  Grove  Camp  Meeting  Assn.  v.  Commissioners  of  As- 
bury  Park,  40  N.  J.  Eq.  447  ;  Chesley  v.  King,  74  Me.  175;  Frazier  v. 
Brown,  12  Oh.  St.  294. 

This  exemption  of  percolating  water  from  the  rules  governing  water- 
courses has  been  rested  on  the  ground  that  the  water  percolating  is  a  part 
of  the  soil  and  is  not  to  be  distinguished  therefrom,  in  such  manner  as  to 
deprive  the  owner  of  the  soil  in  which  it  is  found  of  his  absolute  right 
thereto — it  was  said  by  Ames,  C.  J.,  in  Buffum  v.  Harris,  5  R.  I.  243 : 
"  Water  whether  it  has  fallen  as  rain  or  has  come  from  the  overflow  of  a 
pond  or  swamp,  which  sinks  into  the  top  soil  and  struggles  through  it, 
following  no  defined  channel,  is  deemed  by  the  law  absolutely  to  belong 
to  the  owner  of  the  land  upon  which  it  is  found,  for  the  avowed  purpose 
of  enabling  him  to  cultivate  his  land  by  controlling  or  draining  It  off  in 
the  mode  most  convenient  to  him,  and  is  not  affected  by  any  right  in  the 
owner  of  an  adjoining  river,  pond  or  brook  which  it  may  chance  for  the 
time  to  feed,  though  that  time  be  never  so  protracted.  It  is  not  water  in 
a  watercourse  or  in  an  infinite  number  of  watercourses,  in  the  sense  of 
being  obedient  to  the  law  regulating  the  use  of  water  flowing  in  such  de- 
fined, natural  channels ;  but  is,  in  the  eye  of  the  law  as  well  as  of  com- 
mon sense,  the  moisture  and  a  part  of  the  soil  with  which  it  intermingles, 
to  be  there  used  by  the  owner  of  the  soil,  if  to  his  advantage,  or  to  be  got 
rid  of  in  any  mode  he  pleases,  if  to  his  detriment,"  see  also  Mosier  v.  Cald- 
well ;   Trustees  of  Delhi  v.  Youmans,  supra. 

This  doctrine  is  however  strongly  attacked  in  Bassett  v.  Salisbury 
Manuf.  Co.,  43  N.  H.  569.  Bartlett,  J.,  says :  "  Nor  do  we  think  that 
the  maxim  cited  \cujus  est  solum,  etc.]  can  be  applied  to  establish  an 
unqualified  ownership  of  water  in  all  cases  any  more  properly  than  it  can 
be  relied  on  to  prove  an  absolute  property  in  all  the  air  Within  one's 
bounds.  If  the  land  owner  has  the  absolute  and  unqualified  ownership 
of  all  such  water  in  or  upon  his  land,  his  neighbor  by  digging  or  other- 
wise has  no  more  right  to  take  away  his  property  water  than  his  property 
sand.  ...  If  the  water  not  gathered  into  natural  watercourses  belongs 
absolutely  to  the  owner  of  the  land  because  it  is  part  of  the  soil  and  for 
that  reason  only,  it  must  be  subject  to  the  same  law  as  the  other  compo- 
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nents  of  the  soil  .  .  .  which  may  not  ordinarily  be  removed  by  an  adja- 
cent owner  by  the  withdrawal  of  their  natural  supports.  .  .  .  But  suc)i 
a  doctrine  would  lead  to  exactly  the  same  mischiefs  that  have  caused  the 
rejection  of  the  one  first  discussed.  It  would  prevent  all  improvement  or 
beneficial  enjoyment  of  the  land  in  precisely  the  same  way."  Much  of 
what  is  said  in  the  opinion  is  obiter  dicta,  the  case  having  been  an  action 
for  obstructing  the  course  of  natural  drainage  by  the  erection  of  a  dam, 
but  the  opinion  of  the  court  goes  as  far  as  stated  and  confines  the  right 
of  a  land  owner  in  dealing  with  subterranean  percolating  water  to  a  rea- 
sonable use — the  learned  judge  however  admits  frankly  that  the  views 
adopted  by  his  court  are  in  conflict  with  the  weight  of  authority  outside 
of  New  Hampshire.  The  doctrine  of  the  case  is  recognized  in  Swett  v. 
Cults,  50  N.  H.  439. 

The  rule  of  non-responsibility  above  stated  does  not  apply  where  there 
is  a  covenant  or  grant  between  the  parties  and  the  acts  complained  of  are 
in  violation  or  derogation  thereof,  Johnstown  Cheese  Manufacturing  Co. 
V.  Veghte,  69  N.  Y.  16. 

An  exception  has  been  made  by  some  authorities  to  the  rule  that  inter- 
ference with  the  percolating  waters,  whereby  they  are  hindered  from 
flowing  to  a  neighbor's  lands  is  not  actionable,  the  said  authorities  holding 
that  when  the  interference  is  malicious  then  an  action  will  lie,  Greenleaf 
v.  Francis,  18  Pick.  IIT;  Trustees  of  Delhi  v.  Youmans,  supra;  Brown 
V.  Illius,  27  Conn.  84 ;  Ealdeman  v.  Bruckhart,  45  Pa.  514 ;  Redman  v. 
Forman,  8.S  Ky.  214 ;  and  in  Ghesley  v.  King,  74  Me.  164,  after  a  careful 
consideration,  in  which  the  cases  of  Chatfield  v.  Wilson  and  Phelps  v. 
Nowlen,  infra,  were  before  the  court,  the  exception  was  upheld,  although 
the  facts  under  consideration  were  regarded  as  not  bringing  the  case 
within  the  exception.  But  the  exception  has  been  strenuously  denied, 
see  Chatfield  v.  Wilson,  28  Yt.  49,  in  which  Bennett,  J.,  insisted  that 
there  were  no  correlative  rights  amongst  land  owners  arising  out  of  sub- 
terranean waters,  such  as  existed  with  regard  to  surface  streams,  and 
that  an  act  violating  no  right  could  not  be  made  actionable  on  the  ground 
of  the  motive  that  induced  it.  In  Phelps  v.  Nowlen,  72  N.  Y.  39,  the 
defendant  maliciously  cut  off  underground  water  for  the  purpose  of  de- 
stroying his  neighbor's  supply;  it  was  held  that  he  was  not  liable.  In 
delivering  the  opinion  of  the  court.  Miller,  J.,  said :  "  If  a  man  has  a  legal 
right,  courts  will  not  inquire  into  the  motive  by  which  he  is  actuated  in 
enforcing  the  same.  A  different  rule  would  lead  to  the  encouragement  of 
litigation  and  prevent  in  many  instances  a  complete  and  full  enjoyment 
of  the  right  of  property  which  inheres  in  the  owner  of  the  soil." 

If  corruption  of  neighboring  water  take  place  by  mere  percolation 
22 
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through  the  land  of  the  defendant  of  water  fouled  upon  his  premises,  it 
has  been  held  no  action  will  lie,  Brown  v.  Illius,  supra ;  Upjohn  v.  Rich- 
land Township,  46  Mich.  542 ;  Greencastle  v.  Hazelett,  23  Ind.  286.  At 
the  same  time  in  the  case  of  Woodward  v.  Ahorn,  35  Me.  271,  a  defendant 
was  held  liable  for  corruption  by  percolation  which  became  possible  through 
his  negligence.  He  had  placed  a  heap  of  manure  on  his  land  near  the 
plaintiff's  well  and  was  notified  by  the  latter  to  remove  it,  the  defendant 
allowed  it  to  remain  for  two  days,  after  which  time  a  heavy  rain  came, 
soaked  through  the  manure  and  ran  into  the  plaintiff's  well,  vitiating  it. 
And  in  other  cases  where  the  element  of  negligence  has  entered  into  the 
facts  a  land  owner  has  been  liable  for  injury  done  through  foul  percolations 
to  the  water  of  another  land  owner.  Ball  v.  Nye,  99  Mass.  584 ;  Wahle 
v.  Reinbach,  76  111.  323;  Tate  v.  Parrish,  7  T.  B.  Mon.  325;  Clark  v. 
Laurence,  6  Jones'  Eq.  83 ;  Ottawa  Gas  Light  Co.  v.  Graham,  28  111. 
73 ;  S.  C.  35  Id.  346 ;  Pottstown  Gas  Go.  v.  Murphy,  39  Pa.  St.  257 ; 
Columbus  Gas  Light  Co.  v.  Freeland,  12  Oh.  St.  392. 

The  right  to  divert  percolating  water  without  liability  is  confined  to 
the  owner  of  land ;  if,  therefore,  one  exercising  a  special  right  in  land,  as 
a  municipality  in  the  construction  of  a  sewer,  so  construct  the  works  or 
disturb  the  soil,  upon  which  he  or  it  has  lawfully  entered,  that  the  well  of 
a  land  owner  is  rendered  dry,  by  interference  with  percolatio'n,  the  person 
or  body  exercising  the  right  is  responsible  in  damages,  Trowbridge  v. 
Brookline,  144  Mass.  139. 

Subterranean  Streams. 

Subterranean  streams,  whose  course  is  unknown  or  not  well  defined,  are 
considered  within  the  rule  of  percolating  waters.  Brown  v.  Illius,  27 
Conn.  84  ;  Haldeman  v.  Bruckhardt,  45  Pa.  St.  514 ;  LyWs  Appeal,  106 
Id.  626 ;  Ellis  v.  Duncan,  21  Barb.  230 ;  Bellows  v.  Sackett,  15  Id.  96 ; 
Bloodgood  v.  Ayres,  108  N.  Y.  400.  Chancellor  Wal worth's  opinion 
in  Smith  v.  Adams,  6  Paige,  435,  seems  opposed  to  the  current  of 
authority.  The  law  is  otherwise  with  reference  to  subterranean  streams 
flowing  in  known  and  clearly  defined  currents,  such  as  abound  in  lime- 
stone regions,  and  these  streams  will  be  held  within  the  rule.  Aqua 
currit  et  debet  currere  ut  solebat  currere,  Wheatley  v.  Baugh,  25  Pa. 
St.  528 ;  Whetstone  v.  Bowser,  29  Id.  59 ;  Cole  Silver  Mining  Co.  v. 
Virginia  and  Gold  Hill  Water  Co.  et  al.,  1  Sawyer,  470 ;  Hanson  v. 
McCue,  42  Cal.  303;  Hale  v.  McLea,  53  Id.  578;  Taylor  v.  Welch,  6 
Oreg.  76 ;  Shively  v.  Hume,  10  Id.  76 ;  Burroughs  v.  Saterlee,  67  Iowa, 
396 ;  Van  Wycklen  v.  City  of  Brooklyn,  48  N.  Y.  S.  C.  418 ;  Cross  v. 
Kitts,  69  Cal.  217 ;  Strait  v.  Brown,  16  Nev.  317  ;  Colrick  v.  Swinburne, 
105  N.  Y.  503. 
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The  law  of  Georgia  upon  this  subject  appears  to  be  peculiar.  The 
Code,  §  3019,  declares  that  "the  course  of  a  stream  of  water  underground 
and  its  exact  condition  before  its  first  use  are  so  difficult  of  ascertainment 
that  trespass  cannot  be  brought  for  any  supposed  interference  with  the 
rights  of  a  proprietor."  This  act  came  before  the  Supreme  Court  for  in- 
terpretation in  Sadler  v.  Lee,  66  Ga.  45.  In  that  case  it  was  alleged  that 
the  stream  whose  diversion  was  complained  of  was  mostly  an  underground 
stream,  but  with  its  course  and  direction  distinctly  marked  by  what  was 
called  Lime  Creek  and  at  intervals  running  above  ground,  "  visible  to  any 
observer  acquainted  with  such  streams."  In  delivering  the  opinion  of  the 
court,  Crawford,  J.,  said:  "  The  evident  intent  and  meaning  of  this  act 
is  to  declare  that  where  water  is  underground,  even  though  it  may  be  a 
stream,  and  if  its  condition  and  course  are  not  to  be  fixed  and  ascertained, 
then  no  supposed  interference  with  the  right  of  a  proprietor  will  authorize 
a  suit  for  trespass. 

"  But  suppose  a  case  arises  after  the  first  use  of  the  water  running  in  a 
stream,  though  mostly  underground,  with  its  course  and  direction  dis- 
tinctly marked,  and  at  intervals  running  above  ground  and  visible  to  any 
observer  acquainted  with  such  streams ;  and  suppose  that  heavy  invest- 
ments have  been  made  to  utilize  this  stream  of  water  and  that  profits 
arising  therefrom  have  been  enjoyed  for  a  quarter  of  a  century  or  for  even 
a  shorter  time,  shall  it  be  held  that  such  proprietary  rights  are  to  be  cut 
off  and  the  property  itself  destroyed  by  construing  the  act  adversely  to 
such  proprietor?  We  cannot  so  hold,"  and  after  quoting  Chief  Justice 
Lewis,  in  Wheatley  v.  Bavgh,  25  Pa.  St.  528,  and  Baron  Parke  in 
Dickinson  v.  Grand  Junction  Canal  Co.,  9  E.  L.  &  E.  521 :  "  So  that 
both  upon  reason  and  authority  we  hold  that  the  proper  construction  of 
our  act  is,  that  where  the  exact  course  and  condition  of  a  stream  of  water, 
after  its  first  use,  are  well  defined  and  ascertained  and  the  interference 
with  the  rights  of  a  proprietor  using  the  water  of  this  stream  is  not  such 
as  is  supposed  but  positive  and  certain,  then  trespass  lies.  If  there  exist 
under  such  a  state  of  afifairs  sufficient  grounds  to  give  a  court  of  equity 
jurisdiction  to  interfere  by  injunction  then  that  remedy  would  lie." 

Drainage— Surface  Waters. 

Mere  surface  waters,  that  is  waters  collected  on  the  ground  from  rain 
or  from  melting  snows  or  from  any  like  cause,  are  not  within  the  above 
rules — it  is  held  that  they  belong  to  the  owner  of  the  soil  and  that  he  may 
use  them  or  drain  them  off,  as  he  may  see  fit,  provided  he  do  not  throw 
them  in  unusual  or  hurtful  quantities  upon  the  land  of  a  neighbor,  Gurtiss 


340     Omblvany  v.  Jaggers. — Shields  v.  Aendt. 

V.  Ayrault,  4t  N.  Y.  tS ;  Livingston  v.  McDonald,  21  Iowa,  160 ;  Waffle 
V.  N.  Y.  Gent.  R.  R.  Co.,  58  Barb.  413 ;  Boyntok  et  al.  v.  Gilman,  53  Vt. 
17  ;  Bowlby  v.  Speer,  31  N.  J.  Law,  351.     In  the  last  cited  case  Beasley, 
C.  J.,  thus  lays  down  the  general  rule  of  law:  "No  right  of  any  kind 
can  be  claimed  in  the  mere  flow  of  surface  water,  and  neither  its  re- 
tention, diversion,   repulsion  nor   altered  transmission  is  an  actionable 
injury,  even  though  damage  ensues."     The  land  owner  may  even  drain 
off  by  artificial  means  his  surface  water  into  a  watercourse,  although  by 
so  doing  he  increase  the  flow  to  the  damage  of  a  lower  owner ;  but  this 
right  is  confined  to  waters  which  would  naturally  go  to  the  said  water- 
course and  cannot  be  extended  to  waters  to  which  a  natural  outlet  is  not 
afforded  by  the  stream,  Waffle  v.  N.  Y.  Cent.  R.  R.,  58  Barb.  418;  S.  C. 
53  N.  Y.  11 ;  Miller  v.  Laubach,  47  Pa.  St.  154  ;  McGormick  v.  Horan,  81 
N.  Y.  86 ;  Peck  v.  Harrington,  109  111.  611 ;  Jackman  r.  Arlington  Mills, 
137  Mass.  277  ;   Commissioners  v.  Whitsett,  15  111.  App.  318;  Palmer  v. 
O'Donnell,  Id.  324 ;  Hughes  v.  Anderson,  68  Ala.  280 ;  although  he  is  not 
limited  in  discharging  the  water  to  the  precise  manner  in  which  the  water 
was  discharged  in  a  state  of  nature,  McGormick  v.  Horan,  supra.     He 
cannot,  where  there  is  within  his  land  a  basin  in  which  water  collects, 
conduct  water,  which  does  not  naturally  overflow  from  said  basin,  by  an 
artificial  drain  an^  throw  it  upon  the  land  of  his  neighbor  where  the 
overflow  naturally  runs,  Butler  v.  Peck,  16  Ohio  St.  334,  nor  can  he  ac- 
complish the  same  purpose  by  stopping  his  artificial  channel  short  of  the 
boundary  of  his  neighbor's  land  leaving  the  water  to  run  the  remainder 
of  the  distance  as  overflow,  Pettigrew  v.  Evansville,  25  Wise.  223.     He 
has  no  right  to  collect  the  surface  water  in  an  artificial  channel  and  diS' 
charge  it  upon  the  lands  of  another,  Templeton  v.  Voshloe,  72  Ind.  134 
Noonan  v.  Albany,  79  N.  Y.  470;  Porter  v.  Durham,  74  N.  C.  767 
Curtis  V.  Eastern  B.  R.  Co.,  97  Mass.  428 ;  Crabtree  v.  Baker,  75  Ala, 
91 ;  Boynton  v.  Longley,  19  Nev.  69 ;  Mellon  v.  Pilgrim,  7  111.  App.  306 
Reed  v.  Cheney,  111  Ind.  387;   Weidekin  v.  Snelson,  17  111.  App.  461 
G.  H.  &  S.  A.  Ry.  Co.  v.  Tait,  63  Tex.  223 ;  Knight  v.  Brown,  25  W 
Ya.  808  ;  Gillison  v.  Charleston,  16  Id.  282  ;  Hogenson  v.  St.  Paul,  Minn. 
&  Man.  Ry.  Co.,  31  Minn.  224 ;  Benson  v.  C.  &  A.  R.  R.  Co.,  78  Mo, 
504 ;  G.  G.  &  S.  F.  Ry.  Go.  v.  Donahoo,  59  Tex.  128 ;  Same  v.  Helstey, 
62  Id.  593;  Stoddard  v.  Filgur,  21  111.  App.  560;  Bowlsby  v.  Speer,  31 
N.  J.  L.  351 ;  Pettigrew  r.  Evansville,  25  Wise.  223 ;    Taylor  v.  Fickas, 
64  Ind.  167 ;   Cairo  &  Vincennes  R.  R.  Co.  v.  Stevens,  73  Id.  278 ;  Ben- 
thall  V.  Serfeit,  77  Id.  302 ;   C.  &.  V.  R.  R.  v.  Houry,  Id.  364 ;  and  as 
he  cannot  directly  concentrate  and  discharge  water,  so  he  cannot  do  the 
same  indirectly,  therefore,  where  a  land  owner  collected,  by  means  of  a 
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ditch,  the  surface  water  on  his  own  premises  and  discharged  it  upon  a 
gravelly  portion  of  his  own  land  so  that  the  water  was  transmitted  under- 
ground to  the  land  of  a  lower  proprietor,  where  it  came  again  to  the  sur- 
face, it  was  held  that  the  superior  owner  was  liable  for  the  damage  done, 
Vernum  v.  Wheeler,  42  N.  Y.  S.  C.  53 ;  and  a  municipality  has  no  greater 
right  in  this  particular  than  a  private  owner,  see  Neatley  v.  Bradford, 
145  Mass.  561 ;  Borough  of  West  Bellevuev.  Huddleston,  23  W.  N.  C.  240. 

The  same  rule  has  been  applied  to  mine  water,  Lord  v.  Carbon  Iron 
Manufacturing  Co.,  42  N.  J.  Eq.  161. 

While  a  mere  permissive  collection  and  overflow  of  water  is  not  action- 
able, yet  if  the  water  becomes  offensive  from  being  mixed  with  noxious 
matter  on  the  land  of  the  superior  owner  he  is  bound  to  prevent  it  from 
overflowing  a  neighbor,  Gawtry  v.  Leland,  31  N.  J.  Eq.  385  ;  and  in  case 
the  land  owner  has  negligently  or  improperly  collected  water  he  is  bound 
to  guard  his  neighbor  from  injury  by  percolation,  Quinn  v.  C.  B.  &  Q. 
By.  Co.,  63  Iowa,  510. 

Bight  and  Duty  of  Lower  Land  Owner  with  Reference  to  Surface 
Drainage. 

While  there  seems  to  be  an  agreement  with  reference  to  the  right  of  the 
superior  owner  to  let  his  water  flow  off  over  his  neighbor  in  a  natural 
way,  there  is  some  difference  of  authority  as  to  what  is  required  and 
what  are  the  rights  of  the  lower  owner.  It  is  held,  in  some  of  the  States, 
that  no  action  will  lie  for  the  interruption  of  mere  surface  drainage,  al- 
though it  result  in  the  injury  of  the  superior  proprietor,  and  that  the 
lower  proprietor  has  a  right  to  fill  up  his  land  or  otherwise  prevent  the 
flow  from  the  superior  ground,  Abbott  v.  B.  B.  Co.,  83  Mo.  271 ;  Jones  v. 
W.  St.  L.  &  P.  B.  W.  Co.,  18  Mo.  App.  251 ;  Hill  v.  C.  W.  &  M.  B.  B., 
109  Ind.  511;  Lessard  v.  Stram,  62  Wise.  112;  Chadeayne  v.  Bobinson, 
55  Conn.  345 ;  B.  B.  Co.  v.  Hammer,  22  Kan.  163 ;  Gibbs  v.  Williams, 
25  Id.  214 ;  Kansas  City  &  Emporia  B.  B.  Co.  v.  Biley,  33  Kan.  374 ; 
in  the  last-cited  case  Palmer  v.  Waddell,  22  Kan.  352,  was  urged  upon 
the  court  as  showing  a  different  rule,  but  the  facts  of  that  case  were  held 
to  be  exceptional,  in  that  the  surface  waters  had  been  collected  in  a  ravine 
and  had  ceased  to  be  mere  surface  waters ;  and  it  is  held  that  the  right  to 
fill  up  is  not  affected  by  the  fact  that  the  superior  ground  is  a  cemetery, 
Bates  V.  Smith,  100  Mass.  181,  or  by  the  fact  that  the  surface  water  flows 
from  a  public  highway,  Murphey  v.  Kelley,  68  Me.  621 ;  Parks  v.  New- 
buryport,  10  Gray,  28 ;  Barkley  v.  Wilcox,  86  N.  Y.  140 ;  Bangor  v. 
Lansil,  51  Me.  521 ;  Gannon  v.  Hargadon,  10  Allen,  106 ;  Wagner  v.  B. 
£.,  28  N.  Y.  S.  C.  633.   And  where  the  superior  proprietor  has  drained  his 
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surface  water  into  a  ditch  or  artificial  channel,  the  right  to  obstruct  will 
still  exist,  O'Connor  v.  Fond  du  lac,  Amhoy  &  Peoria  B.  W.  Co.,  52 
Wise.  526.  The  rule  is  not  changed  where  the  surface  waters  collect  in  a 
ravine  which  at  other  times  contains  no  running  water,  Lessard  v.  Stram, 
62  Wise.  112. 

The  Supreme  Court  of  New  Hampshire  seems  to  have  introduced  a  modi- 
fication of  this  rule  and  to  have  held  that  the  lower  owner  may  by  a  reason- 
able use  of  his  premises  prevent  the  flow  of  surface  thereon,  but  if  he  make 
an  unreasonable  use  thereof  he  will  be  liable  for  damages  resulting  from 
the  prevention,  and  the  question  of  reasonable  use  must  be  determined 
with  reference  to  the  interests  of  all  .persons  affected  by  it.  Town  of  Rindge 
V.  Sargent,  4  N.  Eng.  Rep'r,  323. 

In  other  states  the  rule  which  prevails  as  the  civil  law  has  been  fol- 
lowed and  it  is  held  that  there  is  a  natural  right  vested  in  owner  of  the 
higher  of  two  adjacent  fields  to  have  the  water,  which  falls  upon  his  land, 
flow  to  the  field  below,  Gillham  v,  Madison  R.  R.  Co.,  49  III.  484; 
Crawford  v.  Rambo  (Ohio),  4  West.  Rep.  445 ;  P.,  W.  &  B.  R.  R.  v. 
Davis  (Md.),  10  Cent.  Rep.  551 ;  Peck  v.  Herrington,  109  111.  611 ;  Totel 
V.  Bonnefoy,  123  Id.  653;  Nininger  v.  Norwood,  72  Ala.  277 ;  Kauffman 
V.  Griesemier,  26  Pa.  St.  406;  Martin  v.  Riddle,  28  Id.  415;  Boynton 
v.  Longley,  19  Nev.  69;  Crabtree  v.  Baker,  75  Ala.  91;  Ludeling  y. 
Stid)bs,  34  La.  An.  935 ;  Butler  v.  Peck,  supra ;  Templeton  v.  Voshloe, 
supra;  Ogburn  v.  Connor,  46  Cal.  346;  Laumier  v.  Francis,  23  Mo. 
181 ;  Mellor  v.  Pilgrim,  7  Bradw.  306 ;  Porter  v.  Durham,  74  N.  C. 
767 ;  and  see  Gordan  v.  Pa.  R.  R.,  6  W.  N.  C.  405 ;  Louisville  &  Nash- 
ville R.  R.  V.  Hays,  11  Lea,  382 ;  Carriger  v.  R.  R.  Co.,  7  Id.  389. 

In  Boyd  v.  Conklin,  54  Mich.  583,  the  Supreme  Court  of  Michigan 
seemed  inclined  to  follow  the  law  as  held  in  Massachusetts  rather  than 
that  held  in  Pennsylvania  and  Illinois,  but  the  matter  did  not  fairly 
come  up  for  decision,  since  there  was  evidence  which  would  have  justified 
a  finding  that  the  water  which  was  turned  back  flowed  in  a  regular  course. 
In  Louisiana,  a  servitude  is  created  by  the  Code,  Art.  656,  and  the  in- 
ferior proprietor  is  obliged  to  receive  all  waters  naturally  flowing  from  the 
superior  land,  but  the  superior  proprietor  can  do  nothing  whereby  the 
natural  servitude  is  rendered  more  burdensome,  Martin  v.  Jebb,  12  La. 
501;  Delahoussaye  v.  Judice,  13  La.  Ann.  587;  and  the  servitude  will 
give  no  right  to  the  superior  owner  to  drain  his  plantation  by  artificial 
ditches  upon  a  plantation  in  the  rear,  when  the  natural  course  of  drainage 
is  lateral,  Kilgore  v.  Grevemberg,  10  La.  Ann.  689.  It  has  been  held 
that  cutting  ditches  on  the  line  of  the  natural  drain  is  not  rendering  the 
servitude  more  onerous  within  the  meaning  of  the  code,  Lettimere  v. 
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Davis,  12  La.  161 ;  but  cutting  ditches  so  as  to  concentrate  waters  and 
cast  them  on  the  servient  land  at  a  point  which  would  not  be  their  natural 
destination  is,  Ludeling  v.  Stubbs,  34  La.  Ann.  935 ;  and  so  drawing 
stagnant  water  from  the  dominant  to  the  servient  land,  Id.  If  the  lower 
proprietor  obstructs  the  natural  drainage,  he  can  be  compelled  to  remove 
the  obstruction  and  is  liable  in  damages,  Bowman  v.  New  Orleans,  21 
La.  Ann.  501 ;  Hays  v.  Hays,  19  Id.  351. 

In  some  cases  the  right  to  obstruct  the  flow  of  water  from  the  superior 
tenement  has  been  held  to  be  determined  by  the  character  of  the  land, 
thus  in  O'Brien  v.  St.  Paul,  25  Minn.  331,  it  is  held  that  an  owner 
may  improve  his  land,  for  the  purpose  for  which  it  is  ordinarily  used, 
and  might,  if  necessary  for  that  purpose,  build  upon  it  or  raise  or 
lower  its  surface,  even  though  the  effect  may  be  to  prevent  surface  water 
from  coming  upon  it  in  the  former  and  usual  way,  25.  In  Bentz  v. 
Armstrong,  8  W.  &  S.  40,  it  was  held  that  as  between  town  lots  there 
existed  no  easement  to  receive  water.  Kennedy,  J.,  said:  "In  the 
purchase  of  lots  of  ground  laid  out  and  held  for  the  purpose  of  building 
up  towns  or  cities  thereon  it  has  ever  been  understood,  and  such  has 
been  the  practice  and  usage  too,  that  the  natural  formation  of  the  surface 
will  and,  indeed,  must  necessarily  undergo  a  change  in  the  construction  of 
the  buildings  and  other  improvements  that  are  designed  and  intended  to 
be  made,"  and  in  Vanderwiele  v.  Taylor,  65  N.  Y.  341,  Earl,  C,  thus 
stated  the  rule  as  to  city  lots :  "  The  owner  of  a  lower  lot  who  desires  to 
build  must  be  permitted  to  fill  it  up,  to  ditch  it,  to  construct  walls  or  to 
build  his  house,  so  as  to  protect  his  lot  against  the  surface  water  of  the 
adjoining  lot.  If  he  thus  prevents  the  flow  of  surface  water  against  his 
lot  the  owner  of  the  higher  lot  has  no  cause  of  action  against  him.  But 
even  in  a  city  there  is  no  principle  of  the  common  law  requiring  one  lot 
owner  to  drain  his  lot  for  the  benefit  of  another ;  so  long  as  he  leaves  it  in 
its  natural  condition  his  neighbor  cannot  complain  of  the  flow  of  surface 
water."  In  Hocht  v.  City  of  Muscatine,  57  Iowa,  444,  it  was  held  gene- 
rally that  the  rules  of  riparian  ownership  did  not  apply  to  the  case  of  a 
stream  meandering  through  a  city  whose  lots  had  been  platted  without 
reference  thereto  and  were  not  bounded  thereupon,  and  in  Murphy  v. 
Mayor,  etc.  of  Wilmington,  5  Del.  Ch.  281,  Saulsbury,  Ch.,  said:  "It 
is  a  perversion  of  the  common  law  doctrine  in  respect  to  the  diversion  of 
natural  watercourses  to  apply  that  doctrine  to  such  a  stream — if  stream 
it  can  be  called — as  that  of  Shipley  Run,  rising  in  the  springs  of  the 
northern  part  of  the  city  and  passing  by  a  sinuous  course  under  sinks  and 
manufactories,  through  culverts,  and  emptying  its  filth  before  it  finally 
discharges  into  Christiana  River,  upon  low  ground  in  the  midst  of  the 
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city  and  endangering  the  health  and  comfort  of  a  numerous  surrounding 
population." 

In  Gormley  v.  Sanford,  however,  the  Supreme  Court  of  Illinois  applied 
the  same  rule  to  city  lots,  where  no  grade  or  sewage  had  been  established 
by  the  proper  authorities,  as  is  applied  to  agricultural  lands,  Lawrence, 
J.,  remarking:  "The  right  of  the  owner  of  the  superior  heritage  to 
drainage  is  based  simply  on  the  principle  that  nature  has  ordained  such 
drainage  and  it  is  but  plain  and  natural  justice  that  the  individual 
ownership  arising  from  social  laws  should  be  held  in  accordance  with  pre- 
existing laws  and  arrangements  of  nature." 

The  right  to  improve  will  cover  the  case  of  a  municipality  which  in 
raising  the  grade  of  a  street  causes  the  water  which  formerly  flowed  on 
it  to  fall  upon  a  neighboring  lot.  Lynch  v.  Mayor,  etc.  76  N.  Y.  60 ;  and 
on  the  same  principle  a  railroad  company,  which  by  the  construction 
of  its  road  prevents  the  accumulation  of  surface  water  upon  certain  land 
will  not  be  liable  therefor  to  the  owner  thereof,  Morrison  v.  Bucksport 
and  Bangor  R.  B.,  67  Me.  353. 

A  lower  owner  may  build  an  obstruction  against  filthy  surface  water 
from  the  superior  owner's  land  which  injures  a  well  belonging  to  the 
former,  even  though  damage  is  incidentally  done  to  the  superior  owner, 
Beard  v.  Murphy,  37  Vt.  99. 

In  Schaefer  v.  Marthaler,  34  Minn.  487,  it  was  held  that  where  surface 
waters  reached  and  became  part  of  a  lake  in  a  natural  basin  they  lost  the 
character  of  surface  waters;  from  this  decision  Berry,  J.,  dissented. 
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DOGAN  V.  SEEKEIGHT,  LESSEE  OF  LANDON  CARTEE. 

Supreme  Court  of  Virginia. 

Argued  May  24, 1809.    Decided  June  2, 1809. 

[Reported  i  Heniiig  &  Mumford,  125.] 

Natural  or  reputed  boundaries,   or  lines  of  marked  trees,  ought   to  be 

established  in  preference  to  mere  course  and  distance,  or  to  mistaken 

descriptions  in  surveys  or  conveyances. 
It  seems  to  be  matter  of  law,  on  which  the  court,  if  either  party  require  it, 

should  instruct  the  jury,  that  a  marked  line  shall  prevail  over  one  which 

was  never  marked. 

This  was  an  action  of  ejectment  brought  by  the  appellee  against  the 
appellant  in  the  District  Court.  At  the  trial  a  bill  of  exceptions  was 
signed  and  sealed,  disclosing  the  following  matter. 

The  lessor  of  the  plaintiff  offered  in  evidence,  1st.  A  patent,  dated  in 
1724,  to  Landon  Carter,  George  Carter,  Lewis  Burwell,  Carter  Burwell, 
Robert  Burwell,  Mann  Page  and  Carter  Page,  for  41,660  acres  of 
land ;  2d.  A  record  from  the  General  Court  of  the  proceedings  in  a 
suit  in  Chancery  instituted  in  1738,  by  Landon  Carter  against  the 
other  patentees,  for  partition  of  that  land;  from  which  it  appeared 
that  partition  was  made  by  Commissioners  appointed  for  that  purpose 
(the  surveyor  attending),  by  certain  metes  and  bounds,  according  to  a 
plat  returned  to  the  court,  which  partition  the  court  confirmed.  The 
plat  returned  by  John  Grant,  the  surveyor,  under  date  of  October  3, 
1739,  exhibited  the  area  of  the  whole  tract  to  contain  38,653  acres. 
According  to  an  explanation  of  his,  accompanying  the  plat,  the  divid- 
ing line  M.  C.  between  Landon  Carter's  lot,  and  Mann  Page's  and 
George  Carter's  lots,  began  "at  a  white  0£|,k,  marked  R.  C.  near  John 
Young's  plantation,  being  a  corner  tree  of  the  patent,  and  ended  at 
another  white  oak  on  Piney  Branch,  another  corner  of  the  patent ;"  and 
the  dividing  line  I.  P.  between  Mann  Page's  lot,  and  Lewis  Burwell's 
and  George  Carter's  lots,  "began  at  a  white  oak  marked  R.  C.  on  a 
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high  bank  of  the  south  branch  of  Bull  Eun,  and  ended  at  a  while  oak 
near  Bull  Run,  in  the  line  M.  C.  on  a  stony  hill." 

The  lessor  of  the  plamtiff  moreover  exhibited  the  will  of  Landon 
Carter,  one  of  the  said  patentees,  duly  recorded  on  the  1st  of  February, 
1779,  in  which  he  devised  the  part  allotted  to  him  to  his  sons,  Landon 
and  John  Carter  (of  whom  Landon  was  the  lessor  of  the  plaintiff)  and 
moreover  proved  that,  if  the  line  A.  P.  described  in  the  plat  of  a  survey 
by  Charles  Kemper,  made  in  this  cause  by  an  order  of  court  (corre- 
sponding with  the  line  M.  C.  in  the  division  plat),  were  established,  it 
would  include  the  lands  for  which  this  ejectment  was  brought,  which 
then  would  fall  within  the  bounds  of  the  land  devised  to  him. 

On  the  part  of  the  defendant,  proof  was  offered  and  admitted,  that 
Grant,  the  surveyor  aforesaid,  ran  a  line  in  the  woods  from  an  oak 
marked  L.  C.  (in  a  line  of  the  patent),  represented  by  red  a  in  another 
plat  of  a  survey,  by  Henry  D.  Hooe,  also  made  in  this  cause  by  an 
order  of  court,  to  a  white  oak,  represented  by  red  c,  near  Bull  Bun,  on 
a  stony  hill;  that  the  said  Grant  also  ran  a  line  from  the  last-mentioned 
oak  to  the  white  oak  marked  B.  C.  on  the  high  bank  of  the  south  branch 
of  Bull  Bun,  as  mentioned  in  the  report  to  the  General  Court  as  afore- 
said; that  the  two  lines  so  run  in  the  woods  were  plainly  and  distinctly 
marked  and  cornered;  that  the  other  division  lines  represented  in  the 
plat  from  the  General  Court,  were  run  and  marked  in  the  woods  by  the 
same  tool  that  marked  the  two  lines  last  particularly  described ;  and 
that  no  lines  were  proved  to  have  been  run  in  the  woods,  or  trees 
marked  therein  by  the  said  surveyor,  or  by  the  Commissioners  of  the 
General  Court,  to  divide  the  land  of  Mann  Page  from  the  land  of 
Landon  Carter,  besides  the  lines  aforesaid ;  that,  at  the  intersection  of 
the  last-mentioned  line,  from  the  white  oak  on  the  stony  hill  to  the 
white  oak  marked  E..  C.  on  the  bank  of  Bull  Eun,  with  a  line  desig- 
nated by  black  a  d,  on  Edward  D.  Hooe's  plat  (corresponding  with  the 
line  M.  C.  in  Grant's  plat,  and  with  the  line  A.  P.  in  Kemper's  plat), 
there  was  no  corner  or  place  in  any  manner  answering  the  description 
of  a  stony  hill  near  Bull  Eun ;  and  that  there  was  no  marked  line  tree 
on  the  said  last-mentioned  line. 

Evidence  was  further  exhibited  to  prove  that  Mann  Page  (under 
whom  the  defendant  claims  and  holds),  in  the  year  1764,  employed  on 
his  lot  an  overseer,  who  always  from  thenceforth  claimed  up  to  the 
lines,  from  the  L.  C.  tree  aforesaid  to  the  stony  hill,  and  from  thence 
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up  to  the  white  oak  marked  R.  C.  on  the  bank  of  Bull  Run,  and  was 
watchful  to  prevent  trespassers  up  to  the  said  lines ;  that  the  claim  and 
watchfulness  aforesaid  continued  for  more  than  twenty  years,  without 
claim  or  interruption  from  the  said  Carters,  or  others ;  but  the  land  so 
claimed  was  during  all  that  time  in  woods,  uncleared  and  unsettled, 
and  that  the  division  lines  run  as  aforesaid  in  the  woods,  have  been 
uniformly  the  reputed  dividing  lines  between  Mann  Page  and  Landon 
Carter,  and  between  the  said  Page  and  George  Carter,  and  the  said 
Page  and  Lewis  Burwell,  until  the  lessor  of  the  plaintiff  set  up  his 
claim  in  1794;  that  the  land  contained  within  the  boundary  lines  of 
Landon  Carter's  lot,  as  represented  on  Grant's  plat,  was  larger  by  1075 
acres,  and  of  greater  value,  one  acre  with  another,  than  the  land  con- 
tained in  Mann  Page's  lot  on  the  same  plat ;  that  the  stony  hill  afore- 
said is  more  than  100  poles  distant  from  the  line  represented  on  Hooe's 
plat  by  black  a  d;  that  the  lessor  of  the  plaintiff  acknowledged,  that 
he  believed  that  the  L.  C.  tree  aforesaid  was  the  corner  tree  of  the 
dividing  lines  aforesaid  between  Mann  Page  and  Landon  Carter ;  that 
Landon  Carter  (the  lessor  of  the  plaintiff)  and  John  Carter,  devisees 
of  Landon  Carter,  deceased,  in  their  division  of  his  lot  between  them, 
cornered  their  dividing  line  at  a  tree,  in  the  line  from  the  tree  marked 
L.  C.  to  the  stony  hill,  without  running  into  the  land  in  controversy ; 
that  Robert  Carter  and  Wormeley  Carter,  in  the  year  1797,  took  a 
lease  from  the  defendant  of  part  of  the  land  in  controversy;  and  that 
one  of  the  lines  of  the  said  lease  was  bounded  by  the  last-mentioned 
line ;  that  Landon  Carter,  the  lessor  of  the  plaintiff,  was  then  alive,  and 
until  1801 ;  and  that  Wormeley  Carter  never  had  right  to  the  said  land 
in  the  life-time  of  the  said  Landon  Carter. 

The  question  between  the  parties  was,  whether  the  marked  lines 
described  as  aforesaid  should  be  established,  or  the  line  M.  C.  laid 
down  in  Grant's  plat;  the  land  in  controversy  being  comprehended 
within  part  of  that  line,  part  of  the  patent  line,  and  the  two  marked 
dividing  lines. 

The  court  instructed  the  jury,  that,  "  if  they  were  satisfied  from  the 
evidence,  that  the  plaintiff's  beginning,  in  the  survey  in  this  cause  made 
by  Kemper,  at  A.  was  at  the  same  corner  of  the  patent  described  by 
John  Grant  at  the  point  marked  M.  in  the  said  Grant's  survey,  and 
that  the  termination  of  that  line  at  P.  so  run  by  the  plaintiff  in  the 
survey  made  in  this  cause,  was  at  the  corner  described  in  the  said 
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Grant's  survey,  as  represented  by  the  letter  C.  the  line  so  run  by  the 
plaint^  in  the  survey  in  this  cause  should  be  by  them  considered  as  the 
true  dividing  line  between  the  parties;  the  court  considering  the  line 
expressed  in  the  decree  of  the  General  Court  to  constitute  the  legal 
division  between  Landon  Carter,  ancestor  of  the  lessor  of  the  plaintiff, 
and  Mann  Page,  under  whom  the  defendant  claims."  To  which 
instruction  the  defendant  by  his  counsel  excepted,  and  (a  verdict  being 
found,  and  judgment  rendered  for  the  plaintiff)  appealed  to  this  court. 

Botts  and  Williams,  for  the  appellant,  observed,  that  so  much  of  the 
instruction  to  the  jury  as  was  hypothetical,  was  unexceptionable,  since 
it  affirmed  nothing ;  but  the  operative  part  of  the  instruction,  which 
ought  not  to  have  been  given,  was,  that  the  line  so  run  by  the  plaintiff 
in  the  survey  in  this  cause,  should  be  considered  as  the  true  dividing 
line.  The  concluding  part  implies  a  misconception  of  the  question 
presented  by  the  record,  since  it  only  imports  an  opinion  that  the  line 
expressed  in  the  decree  of  the  General  Court  was  established  (a  point  not 
disputed),  whereas  the  question  was,  which  of  the  conflicting  lines 
"expressed,"  or,  rather,  comprehended  in  the  decree,  should  be  estab- 
lished ;  and  this  question  ought  to  have  been  decided  in  favor  of  the 
marked  and  reputed  lines,  according  to  Shaw  v.  Clements,*  and  Baker  v. 
Seekright,  Lessee  of  Glassooch.f 

« 
Wickham,  contra.      Whatever  might  have  been  the  effect  of  this 

argument  before  the  jury,  this  court  have  nothing  to  do  with  it.  The 
instruction  left  the  cause  at  large  for  the  production  of  every  argument 
which  either  party  might  think  proper  to  urge  to  the  jury.  The  only 
point  was,  where  did  Grant's  dividing  line  begin.  The  court  did  not 
say  where  it  began ;  but,  wherever  it  did  begin,  it  was  admitted  on  all 
hands  to  be  the  true  line.  The  jury  were  to  decide,  and  were  left  per- 
fectly at  liberty  to  take  one  line  or  the  other.  It  would  not  have  been 
proper  for  the  court  to  instruct  the  jury,  that  the  marked  line  should 
have  been  preferred ;  because  this  would  have  been  giving  an  opinion 
on  a  matter  of  fact.  It  was  a  circumstance  to  be  weighed  by  them,  and 
they  did  weigh  it ;  but  it  was  counteracted  by  another  circumstance, 
that  Grant  says  he  began  at  a  comer  in  the  patent  line,  and  ended  at  a 
corner,  whereas  on  the  marked  line  there  is  no  such  corner. 

*  1  Call,  438.  t  1  Hen.  &  Munf.  178. 
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In  reply,  it  was  said,  it  does  not  appear  at  whose  instance  this 
instruction  was  given ;  but  this  court  must  inquire  whether  it  was  legal 
or  not.  The  question  whether  the  marked  lines  were  to  be  preferred  to 
a  line  which  never  had  been  marked,  was  a  question  of  law,  and  the  court 
should  have  instructed  the  jury  to  regard  the  marked  lines  in  the  first 
place. 

But  the  court  did  limit  and  mislead  the  jury  by  this  instruction ; 
because  it  confined  them  in  the  conclusion  to  be  drawn  from  the  identity 
of  the  line  A.  P.  run  by  Kemper,  with  the  line  M.  C.  laid  down  in 
Grant's  plat,  but  never  run  by  him.  What  right  had  the  court  to  say 
that,  from  such  identity,  it  followed  that  Kemper's  was  the  true  divid- 
ing line?  The  conclusion  was  erroneous;  because  the  marked  line 
might,  nevertheless,  have  been  the  true  line  intended  by  Grant,  though 
by  mistake  he  laid  it  down  incorrectly  in  his  plat,  as  appears  from  his 
own  explanation  annexed  to  it;  according  to  which,  the  point  of  inter- 
section between  the  lines  M.  C.  and  I.  P.  is  said  to  have  been  at  a  white 
oak  near  £uU  Run  on  a  stony  hill,  when,  in  fact,  the  line  M.  C.  as  laid 
down  in  his  plat  (corresponding  with  the  line  A.  P.  run  by  Kemper), 
did  not  come  mthin  one  hundred  poles  of  that  place. 

Friday,  June  2.     The  Judges  pronounced  their  opinions. 

Judge  Ttjckee.  There  are  certain  principles  which,  in  my  opinion, 
ought  to  be  always  regarded  by  a  jury,  in  settling  the  boundaries 
mentioned  in  any  grant,  patent,  or  other  deed,  concerning  lands  in  this 
country.*  They  arise  from  a  variety  of  considerations ;  not  only  from 
the  variations  of  the  compass,  but  from  old  surveys  being  oflen  very 
inaccurate ;  the  plats  returned  being  not  unfrequently  protractions  upon 
paper,  instead  of  the  result  of  actual  mensuration,  and  field  notes,  made 
upon  the  spot;  lines  not  unfrequently  left  out,  and  the  courses  of  others 
mistaken  by  copyists,  so  that  every  new  conveyance  may  be  the  parent 
of  new  mistakes ;  whereas  natural  boundaries  are,  perhaps  universally, 
invariable ;  and  marked  lines  and  trees,  so  long  as  they  remain  without 
destruction,  or  vnlful  alteraiion,  in  general  furnish  a  safer  guide  than 
any  other,  except  notorious  land-marks  established  by  the  hands  of 
nature.  According  to  these  principles,  regard  should  always  be  had  to 
the  following  circumstances. 

»  See  1  Call,  429,  Shaw  v.  Clements.     Herbert  v.  Wise,  3  Call.  239.     1  Hen.  & 
Mnnf.  177,  Baker  v.  Glasscock, 
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11  If  a  patent  or  deed  refer  to  any  notorious  land-marks,  or  natural 
boundaries,  which  cannot  be  mistaken,  and  are  not  liable  to  change  or 
decay,  as  the  corners  or  angles  of  a  plat,  such  notorious  land-marks  are 
to  be  regarded  as  termini,  from  whence  straight  lines  are  to  be  run  from 
one  to  the  other,  without  regard  to  the  correspondence  of  either  course 
or  distance,  which  may  in  such  cases  be  mistaken  in  the  deed. 

2.  If  lines  and  corners  be  proved  to  have  been  actually  run,  and 
agreed  on  as  a  boundary  between  parties  holding  adjacent  lands,  those 
lines  and  corners  are  from  thenceforth  to  be  regarded  as  the  limits  of 
the  possession  of  each;  and  from  the  period  of  running  such  lines,  if 
they  continue  to  be  acquiesced  in,  the  acts  of  limitation  may  be  con- 
sidered as  beginning  to  run,  so  as  to  control  the  courses  and  distances 
mentioned  in  the  deed,  by  establishing  an  adversary  possession  in  either 
party,  according  to  the  lines  so  run. 

3.  Where,  in  a  grant  or  deed,  courses  and  distances  only  are  men- 
tioned, beginning  from  a  certain  point,  but  not  referring  to  any  certain 
point  for  the  termination,  otherwise  than  by  reference  to  the  distance, 
according  to  the  course  prescribed ;  in  such  case,  courses  and  distances, 
as  expressed  in  the  deed,  are  only  to  be  regarded,  unless  an  actual  sur- 
vey, duly  authorized,  be  proved  to  have  been  subsequently  made,  accord- 
ing to  the  courses  and  distances  prescribed  by  the  deed. 

4.  Where  courses  and  distances,  with  marked  lines  and  comers,  are 
referred  to  in  a  deed,  in  such  case  lines  and  corners  corresponding  most 
nearly  with  the  courses  and  distances,  lines  and  corners  mentioned  in  the 
deed,  are  to  be  regarded  as  the  true  courses,  &c. 

5.  If  partition  be  made  between  two  joint-tenants,  or  tenants  in 
common  of  land  by  deed,  or  by  virtue  of  a  decree,  if  in  the  deed  or 
decree  it  be  expressed,  that  A.  shall  have  all  the  lands  which  lie  west 
of  a  line  drawn  from  one  notorious  land-mark  or  natural  boundary  to 
another,  and  B.  all  that  lie  east  thereof,  although  this  line  be  never 
actually  run,  each  is  from  thenceforth  seised  of  his  proper  part,  accord- 
ing to  the  true  course  to  be  run  from  one  of  those  points  to  the  other ; 
but  if  a  line  be  run  and  marked,  by  mutual  consent  or  agreement^  or 
by  order  of  court,  and  confirmed  in  the  decree,  and  that  decree  be 
acquiesced  in,  the  possession  of  each  commences  from  that  period, 
according  to  the  line  so  marked,  although  that  line  be  ever  so  erroneous; 
and  the  act  of  limitations  may  operate  upon  that  possession,  so  as  to 
render  such  erroneous  line,  in  process  of  time,  the  legal  boundary  between 
the  parties. 
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In  the  present  case,  the  parties  claim  under  a  grant  from  the  pro- 
prietors of  the  northern  neck,  to  Landon  Carter  and  five  others,  for 
about  40,000  acres  of  land,  in  the  year  1724,  whereof  partition  was 
made  by  a  decree  of  the  General  Court,  upon  a  bill  filed,,  and  consent 
of  parties,  in  the  year  1739.  The  commissioners,  for  that  purpose 
appointed,  made  a  report,  with  a  survey  annexed,  made  by  John  Grant, 
in  which,  among  other  things,  they  say  that  they  have  allotted  to 
Landon  Carter,  under  whom  the  plaintiff  in  the  ejectment  claims,  the 
lot  on  the  plat  No.  1,  separated  (as  by  the  plat  appears)  from  the  residue 
of  the  tract,  by  a  straight  line  drawn  from  letter  M.  on  the  south  side 
of  the  plat,  to  letter  C.  on  the  north  side  thereof,  a  distance  above  six 
miles,  according  to  Kemper's  plat.  They  describe  this  line  as  running 
north  3  deg.  east,  and  beginning  at  a  white  oak,  marked  R.  C.  near 
Young's  plantation,  being  a  comer  tree  of  the  patent,  and  ending  at 
another  white  oak,  on  Piney  Branch,  another  comer  of  the  patent. 

To  Mann  Page,  under  whom  the  defendants  claim,  they  allotted  the 
lot  No.  2,  on  the  plat.  Separated  from  the  first  lot,  as  described  on  the 
plat,  by  the  line  M.  C.  before  mentioned ;  and  from  the  third  and  fourth 
lots,  by  a  line  thus  described  :  "  The  dividing  line,  I.  P.  N.  80  degrees 
east,  begins  at  a  white  oak,  marked  R.  C.  on  a  high  bank  of  the  south 
branch  of  Bull  Bun,  and  ends  at  a  white  oak  near  Bull  Run,  in  the 
LINE  M.  C.  ON  A  STONY  HILL,"  which  is  accordingly  designated  in  that 
plat  by  the  letter  P.  as  in  the  straight  line  between  M.  and  C. 

The  point  P.  thus  designated  in  the  plat  returned  to  the  General 
Court,  constitutes  a  corner  between  lot  1  and  lot  2  and  between  lot  2 
and  lot  3.  The  report  was  confirmed,  and  a  decree  accordingly ;  the 
parties,  therefore,  became  seised  in  severalty  of  their  respective  shares, 
according  to  the  terms  of  that  decree. 

There  are  two  plats  of  surveys  made  in  this  cause;  in  one  of  which, 
made  by  Charles  Kemper,  there  is  a  straight  line  drawn  from  a  point 
A.  on  the  south  side  of  the  plat,  to  a  point  P.  on  the  north  side  thereof, 
a  distance  of  1,944  poles  (or  more  than  six  miles),  without  meeting"^  a 
single  marked  tree  in  all  that  distance,  except  one  two  miles  or  more 
from  the  lands  in  controversy,  where,  by  the  surveyor's  report,  he  inter- 
sected a  plain  marked  line,  nearly  at  right  angles  (it  would  appear  from 
the  plat)  with  the  line  he  was  then  running. 

In  the  other  plat,  made  by  Henry  D.  Hooe,  a  similar  line  appears  to 
have  been  run  from  the  same  points,  the  distance  1,925  poles,  and  not  a 
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line  tree  discovered  in  all  that  course.  By  direction  of  the  defendant's 
attorney,  the  surveyor  then  began  at  a  point  marked  little  red  a,  88 
poles  distant  from  the  beginning  of  the  first-mentioned  line,  and  nearly 
at  right  angles  with  it;  and,  having  run  the  course  designated  on  the 
plat  by  the  red  dotted  line,  red  a,  red  b,  at  right  angles  therewith,  and 
at  the  distance  of  eight  poles  eastward  of  that  point,  a  stump  at  red  c 
was  shown  him,  by  two  witnesses,  on  a  stony  hill,  near  the  south . 
branch  of  Bull  Run,  which  tree  they  said  they  knew  when  standing, 
and  that  it  was  marked  with  R.  C.  In  running  this  line,  it  appears 
that,  a  little  on  the  right  hand  thereof,  designated  by  the  red  dotted 
line,  red  a,  red  c,  they  passed  a  large  number  of  ancient  marked  trees. 
From  the  corner  red  C.  to  red  F.  there  is  a  line  of  marked  trees,  corre- 
sponding pretty  nearly  with  the  dividing  line,  I.  P.  reversed  in  the 
plat,  and  report  made  to  the  General  Court,  in  the  year  1739. 

The  court  instructed  the  jury,  that  if  they  were  satisfied  from  the 
evidence,  that  the  plaintiff's  beginning  in  the  survey  made  by  Kemper 
at  A.  was  at  the  same  corner  of  the  patent  described  by  John  Grant 
(whose  survey  was  made  the  foundation  of  the  decree  of  the  General 
Court),  at  the  point  marked  M.  in  that  survey,  and  that  the  termination 
of  that  line  at  P.  to  run  by  the  plat  in  Kemper's  survey,  was  at  the 
corner  described  in  Grant's  survey  by  the  letter  C,  the  line  so  run  by 
the  plat  in  the  survey  in  this  cause,  should  be  considered  as  the  true 
dividing  line  between  the  parties. 

If  there  had  been  no  evidence  whatsoever  in  the  cause,  by  which  it 
had  appeared  that  any  line  had  ever  been  actually  marked  from  one 
side  of  the  patented  lands  to  the  other,  in  the  direction,  or  nearly  so, 
with  the  course  laid  down  in  Grant's  survey,  which  was  returned  to  the 
General  Court,  or  if  no  such  stony  hill  near  Bull  Run  could  be 
found,  as  that  mentioned  by  the  commissioners  who  made  the  division 
between  the  parties,  to  have  been  in  the  line  M.  C.  in  the  plat  returned 
by  them  to  the  General  Court,  this  direction  might  have  been  correct. 
But  the  termination  of  the  line  I.  P.  (which  constituted  a  coknee,  not 
only  between  the  parties  in  this  cause,  but  between  the  party  under 
whom  the  defendant  claims,  and  another  joint-tenant,  or  tenant  in  com- 
mon, under  the  original  grant),  being  expressly  declared  to  be  in  the 
LINE  M.  C.  and,  moreover,  to  end  at  a  white  oak,  near  Bull  Run,  and 
ON  A  stony  hill  ;  those  permanent,  natural  kvnd-marhs  ought  not 
to  have  been  overlooked  or  disregarded  by  the  court  in  its  instruction ; 
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neither  ought  regular  lines  of  marked  trees,  leading  to  such  a  point, 
and  there  terminating  from  different  directions,  to  have  been  overlooked 
or  disregarded,  especially  if  they  should  appear  to  have  run  in  a  manner 
corresponding  in  any  reasonable  degree  (of  which  the  jury  were  to 
judge)  with  the  lines  expressed  in  Grant's  survey,  and  made  the  basis 
of  the  decree  of  the  General  Court. 

My  opinion,  therefore,  is,  that  the  judgment  be  reversed,  and  a  new 
trial  be  had,  with  the  following  instruction :  "  That  if,  upon  such  new 
trial,  any  instruction  to  the  jury  be  prayed  by  either  party,  the  court 
ought  to  instruct  the  jury  that,  if  the  jury  shall  be  satisfied  from  the 
evidence  which  shall  be  before  them,  that  the  point  little  red  c  in  the 
plat  made  in  this  cause  by  Henry  D.  Hooe,  surveyor  of  Prince  William 
County,  is  the  same  with  the  point  P.  at  a  white  oak  near  Bull,  Run, 
in  the  line  M.  C.  ON  A  STONY  hill  (as  described  in  the  plat  and  report 
made  by  John  Grant,  and  the  commissioners  appointed  to  make  a 
division  of  the  lands  comprised  in  a  patent  granted  to  Landon  Carter 
and  five  others,  and  returned  to  the  General  Court,  in  the  year  1739,  by 
whom  the  same  was  confirmed  and  made  the  basis  of  the  decree  for  a 
division),  they  ought  to  consider  that  point  as  a  comer  between  the 
parties,  or  those  under  whom  they  claim,  from  which  comer  other  lines, 
corresponding  with  the  courses  mentioned  in  that  plat  and  report,  ought 
(if  necessary)  to  be  drawn,  by  reversing  the  courses  of  the  line  M.  P. 
and  I.  P.  in  Grant's  survey  respectively,  unless  the  jury  shall  from  the 
evidence  be  further  satisfied,  that  an  ancient  line,  corresponding  with 
the  course  M.  C.  in  Grant's  survey,  has  been  actually  run  and  marked, 
from  the  point  little  red  a  (or  any  other  point  on  that  side  of  the  plat, 
as  to  the  jury  may  appear)  to  the  point  little  red  c,  in  the  said  Hooe's 
plat  described,  either  by  the  said  commissioners  appointed  by  the 
General  Court  as  aforesaid,  or  by  the  parties  respectively  under  whom 
the  present  pai-ties  claim,  or  their  agents  authorized  for  that  purpose ; 
in  which  case  (if  no  contravening  evidence  satisfactory  to  the  jury  be 
offered)  they  ought  to  establish  the  line  so  proved  to  have  been  run  and 
marked,  as  the  true  dividing  line  between  the  parties." 

Judge  EoANE.  The  question  of  boundary  in  this  case,  was  emphati- 
cally proper  for  the  consideration  of  the  jury;  in  deciding  which  they 
ought  to  have  due  regard  to  all  the  circumstances  shown  in  evidence  in 
the  cause,  and,  particularly,  to  marked  lines  and  reputed  boundaries. 

23 
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The  cases  of  Shaw  v.  Clements,*  Herbert  and  wife  v.  Wise  and  others,f 
and  Baker  v.  Seekright,  Lessee  of  Glasscoch,X  in  this  court,  show  the 
sense  of  the  court  in  favor  of  marked  and  reputed  boundaries,  when  in 
opposition  to  mistaken  descriptions  in  deeds  or  surveys,  or  to  mere 
course  and  distance.  It  is  said  in  those  cases  that,  in  a  conflict  of  the 
kind,  the  juries  have  very  wisely  and  generally,  in  this  country,  dis- 
regarded the  latter,  and  adhered  to  the  former  criteria,  as  being  more 
stable  and  permanent,  and  less  liable  to  mistakes  and  misconception. 
Eeferring  particularly  to  those  cases  for  the  doctrine  I  mean  to  adopt 
on  the  present  occasion,  it  will  be  found  that  the  decision  in  Baker  v. 
Seekright,  Lessee  of  Glasscock,  is  perhaps  a  complete  authority  in  oppo- 
sition to  the  instruction  of  the  District  Court.  In  thai  case,  parol 
evidence  was  admitted  to  establish  a  marked  line,  which  did  not  corre- 
spond with  that  mentioned  in  the  deed  either  as  to  course  or  distance. 
It  was  so  admitted,  on  the  ground  that  the  description  in  the  deed  may 
have  been  mistaken;  whereas  the  marked  and  reputed  line,  being  more 
stable  and  permanent,  ought  to  prevail,  or,  at  least,  be  submitted  with- 
out prejudice  to  the  consideration  of  the  jury.  So,  in  the  case  before  us, 
it  is  very  possible  that  the  surveyor  may  have  erred  in  his  description 
of  the  two  points  beginning  and  ending  the  line  in  controversy;  he 
may  have  mistaken  this  in  the  figure  itself,  and  corrected  it  (as  he  seems 
to  have  done)  in  the  notes  or  explanation  attached  to  and  made  part  of 
his  report  of  the  survey.  So,  also,  this  possible  mistake  may  perhaps 
be  shown  to  have  been  corrected  by  him,  by  actually  running  and 
marking  the  line  claimed  by  the  appellant ;  at  least,  however,  this  is  an 
inquiry  proper  for  the  consideration  of  the  jury. 

But  the  instruction  of  the  District  Court  does  not  admit  the  possi- 
bility of  a  mistake  in  this  respect  in  the  survey :  it  is  imperious  on  the 
jury,  in  the  event  of  the  two  points  in  Kemper's  survey  being  proved 
to  correspond  with  two  in  Grant's  survey.  That  instruction,  therefore, 
omits  to  give  to  marked  and  reputed  lines,  their  due  weight  with  the 
jury,  according  to  the  uniform  decisions  of  this  court  on  the  subject ; 
it  counts  as  nothing  the  various  strong  circumstances  shown  in  evidence 
by  the  appellant  in  favor  of  his  pretensions,  but  sets  up  as  infallible, 
and  as  outweighing  every  thing  else,  a  criterion  not  entitled  under  the 
decisions  of  this  court,  or  the  usage  of  juries  in  this  country,  to  such 

♦  1  Call,  429.  t  3  Call,  239.  t  1  Hen.  &  Munf.  177. 
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pre-eminence.  In  fine,  bottoming  the  instruction  upon  the  mere  proof 
of  correspondence  as  aforesaid,  it  deprives  the  jury  of  the  right  to  go 
into  the  whole  evidence,  and  to  give  their  verdict  upon  a  general  con- 
sideration thereof. 

Such  being  the  character  of  this  instruction,  which  may  have  misled 
the  jury,  the  verdict  ought  not  to  stand.  On  the  new  trial  to  be 
awarded,  if  any  instruction  at  all  is  necessary  to  be  given  to  the  jury, 
it  should  authorize  them  to  take  into  consideration  all  the, circumstances 
given  in  evidence  in  the  cause,  and  especially  the  reputed  and  marJced 
lines  proved  and  relied  upon  by  the  appellant. 

Judge  Fleming.  There  being  no  difference  of  opinion  among  the 
Judges  as  to  the  merits  of  the  cause,  the  following  is  to  be  entered  as 
the  judgment  of  the  court: 

"  This  court  is  of  opinion,  that  the  instruction  given  to  the  jury  by 
the  District  Court  was  erroneous ;  therefore  it  is  considered  that  the 
said  judgment  be  reversed,  &c.  and  it  is  ordered,  that  the  jury's  verdict 
be  set  aside,  and  that  a  new  trial  be  had  in  the  cause ;  and  that,  if  upon 
such  trial,  any  instruction  to  the  jury  be  prayed  by  either  party,  the 
instruction  be,  that  if  the  jury  shall  be  satisfied,  from  the  evidence 
which  shall  be  before  them,  that  the  point,  little  red  c,  in  the  plat  made 
in  this  cause  by  Henry  D.  Hooe,  surveyor  of  Prince  William  County, 
is  the  same  with  the  point  P.  at  a  white  oak  near  Bull  Run,  in  the  line 
M.  C  on  a  stony  hill,  as  described  in  the  plat  and  report,  made  by  John 
Grant  and  the  commissioners  appointed  to  make  a  division  of  the  lands 
comprised  in  a  patent  granted  to  Landon  Carter  and  five  others,  and 
returned  to  the  General  Court  in  the  year  1739,  by  whom  the  same  was 
confirmed  and  made  the  basis  of  the  decree  for  the  division,  they  ought 
to  consider  that  point  as  a  corner  between  the  parties,  or  those  under 
whom  they  claim,  from  which  corner,  other  lines  corresponding  with 
the  courses  mentioned  in  that  plat  and  report,  ought  (if  necessary)  to  be 
drawn  by  reversing  the  courses  M.  P.  and  I.  P.  in  Grant's  survey  re- 
spectively, unless  thp  jury  shall,  from  the  evidence,  be  further  satisfied, 
that  an  ancient  line,  corresponding  with  the  line  M.  C.  in  Grant's  sur- 
vey, has  been  actually  run  and  marked  from  the  point  little  red  a,  (or 
any  other  point  on  that  side  of  the  plat,  as  to  the  jury  may  appear),  to 
the  point  little  red  c  in  the  said  Hooe's  plat  described,  either  by  the 
said  Commissioners  appointed  by  the  General  Court  as  aforesaid,  or  by 
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the  parties  respectively  under  whom  the  present  parties  claim,  or  their 
agents  authorized  for  that  purpose,  in  which  case,  if  no  contravening 
evidence  satisfactory  to  the  jury  be  offered,  they  ought  to  establish  the 
line  so  proved  to  have  been  run  and  marked  as  the  true  dividing  line 
between  the  parties."     Which  is  ordered  to  be  certified,  &c. 


The  question  of  the  boundaries,  or  what  are  to  be  considered  the  limits 
of  granted  land,  is  one  which  has  frequently  arisen  and  is  of  great  inte- 
rest. It  frequently  happens  that  the  description  of  the  land  given  in  the 
deed  contains  real  or  seeming  inconsistencies  ;  and,  again,  the  boundary 
fixed  by  the  deed  may  be  an  object,  the  consideration  of  which  in  differ- 
ent ways  would  result  in  giving  different  amounts  of  land  to  the  grantee. 
It  is  purposed  in  this  note  to  consider  (1)  the  rules  adopted  to  ascertain 
the  true  boundaries  of  land  in  cases  of  conflict  or  inconsistency  in  the  de- 
scription thereof;  and  (2)  the  law  governing  certain  objects  when  regarded 
as  boundaries,  together  with  certain  matters  dependent  upon  or  naturally 
connected  with  these  main  heads. 

Different  Methods  of  Description— Conflict. 

It  will  be  readily  seen  that,  in  describing  land,  a  grantor  may  describe  it 
as  bounded  by  lines  running  to  or  between  or  from  certain  known  objects, 
natural  or  artificial,  which  are  called  monuments  ;  or  as  bounded  by  lines 
running  at  certain  angles  and  for  certain  distances,  i.  e.,  by  courses  and 
distances ;  or  as  containing  a  certain  quantity  of  ground ;  or  he  may  con- 
vey it  by  a  description  which  combines  any  two  or  more  of  the  ab6ve 
methods.  It  will,  also,  be  seen  that  in  the  last  case  there  may  be  a  conflict 
between  different  parts  of  the  description  ;  thus  a  line  may  be  described  as 
starting  from  one  monument  and  extending  a  certain  distance  to  another, 
When  in  fact  the  distance  between  the  monuments  is  greater  than  that 
recited  as  the  length  of  the  line ;  or  a  description  may  be  given  by  lines 
of  a  tract  said  to  contain  a  certain  quantity  of  land,  when  running  the 
measurements  by  the  lines  shows  that  the  real  amount  included  by  them 
is  greater  or  less  than  the  asserted  amount.  In  such  cases,  rules  are  neces- 
sary to  settle  what  is  to  be  taken  by  the  grantee.  All  such  rules  have  their 
origin  in  the  desire  to  carry  out  the  meaning  and  intent  of  the  deed,  so 
far  as  they  can  be  ascertained  from  a  perusal  thereof  and  an  inspection 
of  the  land  conveyed,  and,  therefore,  the  rules  are  constructed  on  the  prin- 
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ciple  that  the  designation  of  that  about  the  location  of  which  the  gran- 
tor would  naturally  be  least  likely  to  be  mistaken,  and  which  can  be  most 
readily  fixed  and  determined,  shall,  in  case  of  a  conflict,be  regarded,  rather 
than  that  about  the  location  of  which  he  would  be  more  easily  mistaken, 
and  which  cannot  be  so  readily  fixed  or  determined ;  in  other  words  that, 
so  far  as  possible,  what  is  more  certain  shall  prevail  over  what  is,  ordi- 
narily speaking,  less  so.  This  principle  will  be  apparent  when  we  con- 
sider the  rules  on  the  subject  and  the  application  thereof. 

Monuments  Control  Courses  and  Distances. 

The  first  rule  is  that,  where  there  is  a  conflict  between  monuments, 
whether  natural  or  artificial,  and  the  courses  and  distances  named  in  a 
deed,  the  former  must  control  and  the  distances  must  be  contracted  or  ex- 
tended and  the  courses  deflected  so  as  to  accord  with  the  monument,  Mc- 
Iver  V.  Walker,  4  Wheat.  444 ;  Newson  v.  Pryor's  Lessee,  7  Id.  t ;  Brown 
V.  Huger,  21  How.  305 ;  Preston's  Heirs  v.  Bowmar,  6  Wheat.  581 ;  Mc- 
Iver's  Lessee  v.  Walker,  9  Cranch,  173;  Barclay  v.  Bbwell's  Lessee,  6 
Pet.  498 ;  Land  Company  v.  Saunders,  103  U.  S.  322 ;  Cleaveland  v. 
Smith,  2  Story,  288;  Thomas's  Lessee  v.  Godfrey,  3  G.  &  J.  142;  Cham- 
berlaine's  Lessee  v.  Crawford,  1  H.  &  McH.  365 ;  Carroll  v.  Norwood's 
Heirs,  5  H.  &  J.  163 ;  Hammond  v.  Eidgely,  Id.  245  ;  Heck  v.  Remka, 
4t  Md.  68 ;  Friend  v.  Friend,  64  Id.  321  ;  Fullwood  v.  Graham,  1  Rich. 
491 ;  Felder  v.  Bonnett,  2  McMull.  44 ;  Johnson  v.  Mcllwain,  Rice,  368 ; 
Sturgeon  v.  Floyd,  3  Rich.  80 ;  Wyckoff  v.  Stephenson,  14  Oh.  13 ;  Les- 
see of  Alshire  v.  Hulse,  5  Oh.  534 ;  Newman  v.  Foster's  Heirs,  3  How. 
(Miss.)  383;  Herbert  v.  Wise,  3  Call,  209;  Dogan  v.  Seekright,  4  H.  & 
M.  125;  Coles  v.  Wooding,  2  Pat.  &  H.  189;  Shelton  v.  Maupin,  16  Mo. 
124;  Den  d.  Becton  v.  Chesnut,  4  D.  &  B.  Law,  335;  Den  d.  Laughter 
V.  Biddy,  1  Jones  Law,  469;  Cherry  v.  Slade's  Adm'r,  3  Murph.  82; 
Credle  v.  Hays,  88  N.  C.  321 ;  Strickland  v.  Draughan,  Id.  315 ;  Jack- 
son ex  d.  Ten  Eyck  v.  Frost,  5  Cow.  346 ;  Jackson  ex  d.  Roberts  v.  Ives, 
9  Id.  661 ;  Jackson  ex  d.  Young  v.  Camp,  1  Id.  605  ;  Jackson  ex  d.  Erwin 
V.  Moore,  6  Id.  706;  Wendell  v.  Jackson  ex  d.  the  People,  8  Wend.  183,, 
affirming  S.  C.  5  Id.  183 ;  Baldwin  v.  Brown,  16  N.  Y.  395  ;  Case  v. 
Dexter,  107  Id.  554;  Baxter  v.  Evett's  Lessee,  7  T.  B.  Mon.  329; 
Young  v.  Leiper,  4  Bibb,  503  ;  Melcher  v.  Merryman,  41  Me.  601 ;  Call 
X.  Barker,  12  Id.  320 ;  Pernam  v.  Wead,  6  Mass.  131 ;  Howe  v.  Bass,  2 
Id.  380 ;  Brimmer  v.  Proprietors  of  Long  Wharf,  5  Pick.  131  ;  Smith  v. 
Dodge,  2  N.  H.  303;  Six  v.  Johnson,  5  Id.  524;  Griffin  v.  Bixby,  12 
Id.  454;  Belden  v.  Seymour,  8  Conn.  19;  Simm's  Lessee  v.  Baker,  1 
Cooke,  146 ;   Lewis  v.  Oakley,  10  Heisk.  483 ;  Disney  v.  Coal  Creek 
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Mining  and  Manufacturing  Co.,  11  Lea,  607  ;  Moreland  v.  Page,  2  Iowa, 
139;  Sargent  v.  Herod,  3  Id.  145;  Coles  v.  Yorks,  36  Mina.  388; 
Keenan  v.  Cavanaugh,  44  Vt.  268 ;  Bagley  t.  Morrill,  46  Vt.  94 ;  Church 
V.  Stiles,  59  Id.  642  ;  Simonton  v.  Thompson,  55  Ind.  87 ;  Ga.  JRailroad 
and  Banking  Co.  v.  Hamilton,  59  Gra.  171 ;  Harris  v.  £^mZZ,  70  Id.  831 ; 
Guilmartin  v.  TFoo«Z,  76  Ala.  204 ;  Miner  v.  Brader,  65  Wise.  537 ; 
Farris  v.  Phelan,  39  Cal.  612 ;  Ji^sTiisr  r.  Bennehoff,  121  111.  426 ;  iems 
V.  Leivis,  4  Oreg.  177 ;  Walrod  v.  Flanigan  (S.  C.  of  Iowa),  39  N.  W. 
Rep.  645  ;  Morse  v.  Bollins  (S.  C.  of  Pa.),  15  Atl.  Rep.  645 ;  Oreg. 
Civil  Code,  §  845,  p.  359. 

This  rule  applies  not  only  where  the  location  of  the  monument  is 
certain  and  evident  but  where  it  can  be  made  so,  Morse  v.  Rogers,  118 
Mass.  572,  and  even  where  at  the  time  the  deed  is  made  no  monument, 
such  as  is  called  for,  exists  but  there  is  manifested  an  intention  that  one 
shall  be  erected,  the  monument  so  called  for,  if  afterwards  erected  in  ac- 
cordance with  the  intent,  will  control  the  courses  and  distances  in  the 
location  of  the  land  conveyed  by  the  deed,  Makepeace  v.  Bancroft,  12 
Mass.  469 ;  and  a  monument  will  control  although  the  survey  of  the 
land  was  made  by  one  surveyor  and  the  monument  was  subsequently 
erected  by  another  and  the  plan  is  alone  referred  to  in  the  deed,  Esmond 
■V.  Tarbox,  7  Me.  61,  in  which  case  Weston,  J.,  in  delivering  the  opinion 
of  the  court,  said:  "It  makes  no  difference  that  the  plan  referred  to  was 
made  by  one  man  and  the  survey  by  another  or  that  a  plan  upon  a  large 
scale  intervened.  Both  were  intended  to  be  coincident  and  derived  from 
one  source,  the  survey;  the  legal  construction  of  what  is  done  in  tkese 
cases  is  not  affected  by  the  number  of  agents  employed."  But  where  the 
aurvey  is  subsequent  to  the  plan  and  the  deed  simply  refers  to  the  land 
conveyed  by  a  lot  number  and  range  in  a  township  plan,  the  land  must 
be  located  by  the  township  plan,  Thomas  v.  Patten,  13  Me.  329.  Not 
only  may  the  description  in  a  deed  by  courses  and  distances  be  corrected- 
by  the  monuments  called  for,  but  a  map  which  is  attached  to  and  referred 
to  in  the  deed  may,  also,  be  so  corrected.  United  States  v.  Sutter,  21  How. 
170,  thus  the  length  of  a  line  written  on  a  plat  will  not  prevail  against 
boundaries  and  monuments  expressly  declared  in  a  grant,  Hallett  v.  Doe 
ex  d.  Hunt,  7  Ala.  882. 

Requisites  of  a  Monument— Reference  in  Deed. 

To  render  an  object  such  a  monument  as  will  have  a  controlling  effect 
in  determining  a  boundary,  it  must  be  fixed  by  and  referred  to  in  the  deed 
and  be  therein  indicated  with  sufBcient  certainty  to  show  that  it  was  in- 
tended to  be  regarded  as  a  monument,  Wharton  v.  Garvin,  34  Pa.  St.  340  ; 
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Owen  V.  Bartholomew;  9  Pick.  527  ;  Lesseevf  McCoy  v.  Galloway,  3  Ohio, 
282  ;  Hough  v.  Horn,  4  D.  &  B.  Law,  228.  In  the  last  cited  case,  two  cor- 
ners of  the  land  were  known,  and  the  grant  called  for  a  straight  line  between 
them ;  on  the  ground,  was  found  a  line  of  marked  trees  diverging  some- 
what from  the  straight  course  ;  it  was  held  that,  as  the  deed  did  not  say 
by  a  line  of  marked  trees,  the  line  to  be  followed  was  the  straight  one. 
When  a  monument  erected  subsequently  to  the  execution  of  the  deed  is 
relied  on,  it  must  appear  to  have  been  erected  with  the  express  view  of 
conforming  to  the  requirements  of  the  deed.  Proprietors  of  Kennebec 
Purchase  v.  Tiffany,  1  Me.  219. 

The  reference  to  the  monument  need  not,  however,  be  an  express  one 
in  the  body  of  the  deed  itself;  if  the  monument  be  mentioned  in  a  plat  or 
plan,  so  referred  to  in  the  deed  as  to  become  a  part  of  it,  the  effect  is  the 
same  as  though  the  monument  were  mentioned  in  the  deed  itself,  Lincoln 
V.  Wilder,  29  Me.  169 ;  Erskine  v.  MouUon,  66  Id.  276  ;  Ambrose  v.  Raley, 
58  111.  506 ;  Shelton  v.  Maupin,  16  Mo.  124 ;  thus  in  Ives  v.  Walker,  4 
Wheat.  444,  it  was  held  that  where  on  a  plat,  referred  to  in  a  patent, 
a  watercourse  was  laid  down  as  running  through  the  land,  the  tract  pat- 
ented must  be  so  surveyed  as  to  include  the  watercourse  and  conform 
as  nearly  as  possible  to  the  plat,  although  no  watercourse  was  called  for 
in  the  patent. 

Artificial  Monument. 

It  is  to  be  noted  that  as  an  artificial  monument  is  generally  less  perma- 
nent and  certain  than  a  natural  one,  it  is  regarded  with  less  favor  than  a 
natural  one,  Felder  v.  Boniiett,  2  McMull.  44  ;  Higinbotham  v.  Stoddard, 
72  N.  Y.  94 ;  and,  in  some  cases,  it  is  declared  that,  as  a  rule,  artificial 
monuments  must  yield  to  natural,  Fulwood  v.  Graham,  1  Rich.  491  ; 
Wyckoffy.  Stephenson,  14  Ohio,  13;  Fisher  v.  Bennehoff,  121  111.  426; 
an  artificial  object  to  be  regarded  as  a  monument  must  be  of  a  permanent 
character,  Thomases  Lessee  v.  Godfrey,  3  G.  &  J.  142. 

Bands  of  Monuments — Marked  Line. 

A  very  common  monument  is  a  marked  line,  Dogan  v.  Seekright,  4  H. 
&  M.  125 ;  McNeill  v.  Massey,  3  Hawks,  91 ;  Riley  v.  Griffin,  16  Ga. 
141 ;  Lessee  of  Robinson  v.  Moore,  4  McL.  279 ;  Blount's  Lessee  v. 
Medlin,  2  Overt.  199;  Coles  v.  Wooding,  2  Patt.  &  H.  189;  and  a 
marked  line  properly  established  will  prevail  over  a  call  for  an  adjoiner, 
Darrah  v.  Bryant,  56  Pa.  St.  69  ;  Younkin  v.  Cowan,  34  Id.  198  ;  Whar- 
ton V.  Garvin,  Id.  340  ;  Craft  v.  Yeaney,  66  Id.  210  ;  Bellas  v.  Cleaver, 
40  Id.  260  ;  Brinton  v.  Urian,  55  Id.  142;  Brolaskey  v.  McClain,  61  Id. 


360  DoGAN  V.  Seekright. 

146;  Watson  v.  Jones,  85  Id.  11 V  ;  Burkholder  v.  Markley,  98  Id.  37; 
Pruner  y.  Bisbin,  Id.  204 ;  Bedford  v.  Cox,  5  J.  J.  Mar.  582  ;  Preston  v. 
Bowmar,  2  Bibb,  493,  affirnied  in  6  Wheat.  582 ;  Frederick  v.  Brulard, 
t  La.  Ann.  655 ;  Filch  v.  ^oj/er,  51  Tex.  336  ;  Thomas  v.  Mowrer,  15 
Pa.  St.  143 ;  a  street,  Kruse  v.  Wilson,  79  111.  233 ;  or  other  boundary, 
whether  naturally  or  artificially  fixed,  for,  as  said  by  Thompson,  C.  J.,  in 
Biddlesburg  Iron  and  Goal  Co.  v.  Bogers,  65  Pa.  St.  416:  "The  marks 
on  the  ground  constitute  the  actual  survey  ;"  and  to  the  same  effect  are 
Hall  V.  Tanner,  4  Pa.  St.  244 ;  Walker  v.  Smith,  2  Id.  43.  The  marks, 
therefore,  control  the  lines  or  directions  given  in  a  certificate  of  survey  or 
in  a  plat.  Bean  v.  Bachelder,  78  Me.  184 ;  as  where  the  plat  shows  a  line 
running  to  one  point  of  the  compass  and  the  marked  line  runs  to  a  differ- 
ent one,  Boe  ex.  d.  Woods  v.  Kennedy,  5  T.  B.  Mon.  174 ;  and  so  in  the 
case  of  a  deed.  White  v.  Luning,  93  TJ.  S.  515;  Mizell  v.  Simmons,  79 
N.  C  182.  It  is  sometimes  said  generally  that  marked  lines  control  all 
other  calls,  Lewis  v.  Watson,  Peck,  149 ;  Biddlesburg  Iron  and  Coal  Co. 
V.  Bogers,  supra.  To  have,  however,  this  controlling  effect  the  line  must 
be  actually  marked,  Newman  v.  Foster's  Heirs,  3  How.  (Miss.)  383 ; 
Lessee  of  Beed  v.  Marsh,  8  Ohio,  147 ;  Gause  v.  Perkins,  2  Jones,  L. 
222;  McGown  v.  Hill,  26  Tex.  359;  Booth  v.  Strippleman,  26  Id.  440; 
Browning's  Admin'x  v.  Atkinson,  37  Id.  633 ;  if  it  be  not  so  marked  the 
adjoiners  called  for  will  control,  Darrach  v.  Bryant,  56  Pa.  St.  69; 
Younkin  v.  Cowan,  34  Id.  198  ;  Cox  v.  Couch,  8  Id.  147  ;  Mathers  v. 
Hegarty,  37  Id.  64  ;  even  where  the  adjoiner  called  for  is  merely  an  older 
survey,  Quinn  v.  Heart,  43  Pa.  St.  337 ;  Malone  v.  Sallada,  48  Id.  419 ; 
in  the  former  of  these  cases.  Woodward,  J.,  in  delivering  the  opinion  of 
the  court,  said:  "Lines  run  and  marked  on  the  ground  are  the  true  sur- 
vey and  when  they  can  be  found  will  control  the  calls  for  a  natural  or 
other  fixed  boundary  and  conclusively  establish  the  survey ;  but  when  a 
younger  survey  calls  for  an  older  as  an  adjoiner  and  no  lines  are  found 
to  have  been  marked  for  the  younger,  on  the  side  on  which  the  older 
is  called  for,  the  line  of  the  older  becomes  the  division  line  between  the 
two  tracts,  or  in  other  words  the  younger  is  to  be  laid  so  as  to  adjoin  the 
older."  A  call  for  an  unmarked  line  will  not  even  contain  courses  and 
distances.  Browning's  Admin'x  v.  Atkinson,  37  Tex. .  639 ;  Gerald  v. 
Freeman,  68  Id.  201 ;  Duff  v.  Moore,  68  Id.  270 ;  Houston  v.  Pillow,  1 
Yerg.  488 ;  Martin  v.  Vance,  3  Head,  649  ;  Bowman  v.  Cox,  Peck,  364. 
Notwithstanding  the  effect  given  to  a  marked  line,  where  it  clearly  ap- 
pears to  have  been  mistakenly  run,  and  has  not  been  acquiesced  in,  it  will 
be  overthrown,  as  in  Smith  v.  Davis,  4  Gratt.  50,  where  there  were  two 
corner  trees  between  which  it  was  intended  to  run  a  straight  line  and  the 
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surveyor  was  instructed  accordingly,  and,  the  land  being  thickly  wooded,  he 
fell  into  error  and  unintentionally  ran  and  marked  a  curved  line,  it  was 
held  that  the  curved  line  could  not  control  as  a  boundary.  A  line  found 
on  the  ground,  to  have  controlling  effect,  must  appear  to  be  the  line  called 
for  in  the  deed,  Fagan  v.  Stoner,  67  Tex.  286 ;  Kuhns  v.  Fennell  (S.  C. 
of  Pa.)  15  Atl.  Repr.  920. 

Where  a  line  is  found  marked  for  a  portion  of  the  distance  called  for,  it 
is  to  be  continued  directly  to  the  next  call,  if  no  marked  corner  or  other 
object  called  for  be  found  to  divert  it,  Thornherry  v.  Churchill,  4  T.  B. 
Mon.  29  ;  and  where  no  object  is  called  for  which  could  work  such  a  diver- 
sion and  there  is  a  plat,  the  boundary  from  the  end  of  the  marked  line 
may  be  run  by  the  plat,  Martin  v.  Simpson,  Harp.  455  ;  Johnson  v.  Mcr 
Ilwain,  Rice,  368. 


Marked  Comer — Government  Surveys. 

A  marked  corner  is  also  a  common  monument,  Hickman  v.  Tail,  Cooke, 
460 ;  miey  v.  Griffin,  16  Ga.  141 ;  but  to  be  such  it  must  be  a  corner 
actually  marked  and  not  one  derived  from  the  mere  calculation  of  the  inter- 
section of  two  boundary  lines,  Lessee  of  Meed  v.  Marsh,  8  Ohio,  147. 

In  government  surveys,  the  corner  marked  by  the  official  surveyor  is 
given  an  especial  force  and  will  control  lines,  Tarpenning  v.  Cannon,  28 
Kan.  668;  even  if  incorrectly  fixed  by  the  surveyor,  Id.,  for  a  govern- 
ment survey  of  a  section  cannot  be  corrected  by  a  subsequent  survey, 
Billingshy  v.  Bates,  30  Ala.  875 ;  Bayless's  Lessee  v.  Rupert,  Wr.  Ch. 
634 ;  although  a  wrong  magnetic  variation  of  the  compass  has  been  as- 
sumed, Bonney  v.  McLeod,  38  Miss.  398 ;  the  question  to  be  answered 
being,  "where  was  the  line,  not  where  it  ought  to  have  run,"  Hunt's 
Lessee  v.  McHenry,WT.  Ch.  599.  In  a  government  survey,  the  artificial 
monuments — the  corner  posts — will  control  a  natural  object,  as,  for  ex- 
ample, a  river,  Martin  v.  Carlin,  19  Wise.  454.  It  is  held,  that  where 
a  navigable  stream  crosses  the  lines  of  a  survey,  a  corner  will  not  control, 
Lewen  v.  Smith,  7  Port.  428  ;  this,  it  would  seem,  should  follow  from  the 
impracticability  or  difficulty  of  fixing  a  material  corner  in  the  stream.  The 
case  of  Duren  v.  Presherry,  25  Tex.  517,  seems  to  be  contrary  to  the  cur- 
rent of  authority ;  in  that  case  it  was  held  that  it  might  be  made  to 
appear  that  a  corner  call,  although  located,  was  mistakenly  fixed  and  a 
marked  line  and  marked  trees  called  for  in  the  grant  were  allowed  to  con- 
trol. The  assumed  absolute  correctness  of  a  government  survey  is  not 
carried  so  far  that  where  a  stream  is  given  as  a  boundary  the  surveyor's 
line  will  prevail  over  the  actual  water  line,  Wright  v.  Day,  33  Wise,  260. 
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Rivers  and  Streams. 

Rivers  and  streams  are  monuments,  Shelton  v.  Maupin,  16  Mo.  124 ; 
Myers  v.  City  of  St.  Louis,  82  Mo.  36T  ;  Jackson  v.  Frost,  5  Cow.  346 ; 
accordingly,  where  a  river  is  called  for  it  will  limit  the  extent  of  the  land 
granted,  although  the  distances  mentioned  in  the  deed  would  have  fixed  the 
boundary  upon  the  other  side  of  the  river,  Bellows  v.  Jewell,  60  N.  H. 
420 ;  and  where  the  call  is  to  cross  a  river,  it  will  control  and  the  limits 
of  the  land  must  be  extended  so  as  to  embrace  both  banks,  Newsom  v. 
Fryer's  Lessee,  7  Wheat.  T ;  so  where  a  stream  is  spoken  of  in  the  deed, 
as  within  the  lines  of  the  survey,  the  land  must  be  so  laid  out  as  to  include 
the  stream.  Goats  v.  Mathews,  2  N.  &  McC.  99  ;  Shelton  v.  Maupin,  16 
Mo.  124;  when  there  is  a  call  to  ascend  a  creek,  which  call  is  followed  by 
distances  and  courses  which  diverge  therefrom,  the  course  of  the  creek 
governs.  Sprang  v.  Eewston,  52  Cal.  442.  Where  the  land  is  described  as 
running  down  a  river  to  its  junction  with  another,  both  rivers  are  controll- 
ing boundaries,  Brown  v.  Euger,  21  How.  305.  An  exceptional  case  is 
Fage  v.  Scheibel,  11  Mo.  167,  where  the  grant  was  of  a  part  of  "  Grand 
Prairie  Common  Fields,"  described  as  bounded  by  Little  River;  it  was 
shown  that  "  Grand  Prairie  Common  Fields  "  did  not  extend  to  the  river; 
it  was  held  that  the  grant  should  not  be  extended  to  the  river.  A  river 
may  be  a  controlling  monument,  not  only  where  it  is  itself  the  boundary 
but  when  the  line  of  the  property  is  described  as  at  a  certain  distance  from 
the  river,  Williams  v.  Jackson,  5  Johns.  489 ;  Winthrop  v.  Curtis,  3  Me. 
110;   Quakenbush  T.  Dennis,  2  Caines,  177. 

Liine  of  other  Property  or  Tract. 

The  line  of  another  property  or  tract  of  land  may  serve  as  a  monument 
so  as  to  control  the  courses  and  distances  in  the  description  of  the  land 
whose  boundaries  are  to  be  fixed,  Howell  v.  Merrill,  30  Mich.  282  ;  Cherry 
•  V.  Slade's  Adm'r,  3  Murph.  82  ;  Cunningham  v.  Curtis,  57  N.  H.  157 ; 
Graybeal  v.  Powers,  76  N.  C.  66;  Smith  v.  Headrick,  93  Id.  210; 
Atkinson  v.  Anderson,  3  McCord,  223  ;  and  a  conveyance  of  land  bounded 
by  other  land  cannot  be  extended  so  as  to  include  a  portion  of  the  land 
by  which  it  is  bounded,  Nash  v.  Atherton,  10  Ohio,  163 ;  Bryant  v.  Me. 
Cent.  R.  Co.,  79  Me.  312 ;  and  when  adjoining  land  is  called  for  as  a 
boundary  its  true  line  is  to  be  taken  and  not  a  supposed  one,  Cornell  v. 
Jackson,  9  Mete.  150  ;  Umbarger  v.  Chaboya,  49  Cal.  526.  The  mention 
of  a  building  may  constitute  it  a  monument  so  as  to  carry  the  limits  of 
the  land  conveyed  by  a  deed  beyond  the  distance  mentioned  therein ;  thus 
where   a   lot  was  conveyed  described  as  extending  "  one  hundred  and 
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twenty  feet  to  and  including  a  stable,"  when,  to  Include  the  stable,  the  lot 
would  have  to  have  included  one  hundred  and  thirty  feet  ten  inches,  it  was 
held  that  the  grant  would  include  the  stable  and  the  land  covered  by  it, 
White  V.  Williams,  48  N.  Y.  344 ;  and  see  Cecconi  v.  Rodden,  141  Mass. 
164;  but  where  boundaries  are  otherwise  fixed  they  will  not  be  enlarged 
by  the  addition  of  a  clause,  "  together  with  the  buildings  thereon,"  although 
the  buildings  overlap  the  boundary  line,  Carville  v.  Mutchins,  73  Me.  227  ; 
or  where  a  piece  of  land,  not  included  within  fixed  boundaries,  which  are 
accurately  described,  is  in  the  deed  spoken  of  in  a  general  way  as  included 
within  them,  Jones  v.  Smith,  73  N.  Y.  205. 

Streets. 

Streets  which  are  well  defined  are  governing  monuments,  but  where  they 
are,  as  in  the  infancy  of  a  town,  merely  undefined  portions  of  land  dedicated 
to  public  use  and  themselves  requiring  to  be  located,  they  are  very  uncer- 
tain guides.  Doe  ex  d.  Saltonstall  v.  Eiley,  28  Ala.  164. 

Other  Monuments. 

Among  other  objects  that  have  been  allowed  to  serve  as  monuments  we 
find  trees  marked  as  corners,  which  are  especially  important  when  their 
identification  is  assisted  by  lines  going  off  from  the  spot  indicated,  accord- 
ing to  the  course  and  distances  of  lines  leading  to  other  corners,  and  by 
pointers.  West  v.  Shaw,  67  N.  C.  483 ;  a  savanna,  Stapleford  v.  Brinson, 
2  Ired.  L.  311;  fences,  Roberts  v.  Atwater,  43  Conn.  540  ;  Hunt  v.  Fra- 
ner,  5  Ind.  302 ;  a  branch  of  a  stream,  Disney  v.  Goal  Creek  Mining  and 
Manufacturing  Co.,  11  Lea,  607  ;  a  sharply-defined  cut  in  the  bank  or 
rock  of  a  canal,  Pennsylvania  Canal  Co.  v.  Harris,  101  Pa.  St.  80 ;  a 
railroad,  Church  v.  Stiles,  59  Vt.  642 ;  a  clearing,  Jackson  ex  d.  Butler 
V.  Widger,  7  Cow.  823 ;  mounds  thrown  up  by  government  surveyors 
to  serve  as  corners,  Johnson  v.  Preston,  9  Neb.  474 ;  the  bank,  side  or 
margin  of  a  river  as  distinguished  from  the  river  itself,  Bradford  v. 
Cressey,  45  Me.  9  ;  Erskine  v.  Moulton,  66  Id.  276 ;  and  the  "  west  side 
of  the  hills"  has  been  allowed  to  fix  certain  hills  as  monuments  where  the- 
said  hills  were  not  more  particularly  mentioned  but  there  was  a  presumption 
that  certain  hills  were  intended  by  the  deed,  Glamorgan  v.  Hornsby,  13 
Mo.  Ap.  550 ;  Glamorgan  v.  Baden  &  St.  Louis  R.  W.  Co.,  72  Mo.  139. 

Stake  or  Post  Easily  KemovaWe. 

Courts  have  differed  as  to  whether  a  stake  or  post,  easily  removable,  should 
be  regarded  as  a  sufficiently  permanent  object  to  constitute  a  monument. 


364  DoGAN  V.  Seekeight. 

Stakes  and  posts  were  held  monuments  in  Lessee  of  ElsMre  v.  Hulse,  5 
Ohio,  534 ;  Marsh  v.  Mitchell,  25  Wise.  706  ;  but  in  Messer  v.  Reginnitter, 
32  Iowa,  312,  Beaudry  v.  Doyle,  68  Cal.  694,  it  was  held  not  error  to  refuse 
to  charge  that  stakes  pointed  out  by  the  seller  to  the  buyer  at  the  time  of 
sale  as  the  true  limit  of  the  land  conveyed  should  control  a  later  surrey ;  and 
in  Reed  v.  Shenck,  3  Dev.  L.  65,  while  it  was  admitted  that  in  some  cases 
a  stake  might  be  a  real  boundary,  yet,  the  court  seemed  to  think  that  to 
render  it  such  its  location  must,  ordinarily,  be  fixed  by  a  reference  to  other 
and  more  permanent  objects,  and  Hall,  J.,  said :  "  Movable  things  may 
become  the  boundaries  of  land  when  they  become  immovable,  as  a  wall  or 
a  pillar  of  stones  or  any  other  fixed  stable  substance ;  I  consider  stakes  to  be 
only  imaginary  points.  They  bespeak  more  of  locality  to  be  sure  than 
floating  feathers  on  the  water  but  they  are  unfit  to  be  boundaries  of  land. 
Ordinary  accidents  may  draw  them  from  the  earth  and  destroy  them. 
But  deeds  impelled  by  all  the  force  of  wickedness  and  fraud  cannot  pull 
up  trees  by  the  roots.  Stakes  would  not  answer  the  ordinary  purpose  of 
common  honesty  and  prove  nothing  in  a  contest  for  boundary." 

Courses  and  Distances  Useful  to  Identify  Monuments. 

It  is  to  be  observed  that  while  calls  for  monuments  prevail  over  the 
courses  and  distances  laid  down-  in  a  deed  yet  the  latter  may  be  found  of 
great  use  in  fixing  or  identifying  a  monument  called  for,  Tyler  v.  Fickett, 
IS  Me.  410. 

All  Monuments  to  be  observed  if  possible. 

In  fixing  the  boundaries  of  land  by  calls  for  monuments  all  must  be  ob- 
served if  it  be  possible  to  do  so,  Budd  v.  Brooke,  3  Gill,  198.  No  call 
must  be  disregarded,  if  it  can  be  satisfied  by  any  reasonable  method  or  way 
of  running  the  lines  between  the  monuments,  for  which  purpose  they  may 
be  bent  or  deflected.  Miller  v.  Bryan,  86  N.  C.  167  ;  and,  even  if  the 
monuments  cannot  be  all  found,  the  question  of  boundary  is  not  relegated 
for  determination  to  the  courses  and  distances  but  such  monuments  as  are 
found  must  be  observed,  Talbot  v.  Gopeland,  32  Me.  251. 

Where  the  calls  are  inconsistent  the  call  which  imports  the  less  certainty 
must,  as  a  rule,  yield  to  the  one  which  imports  the  greater,  for  the  reason 
that  the  whole  reason  for  depending  upon  monuments  is  that  thereby  the 
intent  of  the  grantor  is  most  nearly  carried  into  effect.  Thus  in  Thomases 
Lessee  v.  Godfrey,  3  G.  &  J.  147,  Buchanan,  C.  J.,  said  :  "  Where  a  tract 
of  land,  or  a  line  of  a  tract  of  land,  is  peremptorily  called  for  as  the  governing 
object,  it  controls  the  course  and  distance,  for  the  greater  certainty.     But 
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when  such  a  line  is  referred  to  with  a  view  to  another  object  peremptorily 
called  for,  that  object  is  the  imperative  call  and  must  be  gratified,  whether 
its  position  correspond  with  the  line  referred  to  or  not.  As  when  there 
is  a  call  to  a  tree  described  as  standing  in  or  at  the  end  of  a  specified  line 
of  another  tract  of  land,  then  the  reference  to  the  line  is  not  considered  as 
a  peremptory  call  controlling  the  call  to  the  tree,  but  the  call  to  the  tree  is 
the  imperative  call  and  must  be  gratified  if  it  can  be  established,  no  matter 
where  it  stands, -without  regard  to  the  line."  In  Braberry  v.  Hooks,  2» 
Tayl.  1,  however,  a  marked  line  was  disregarded,  in  favor  of  the  true  line 
of  an  adjoining  tract  near  which  it  ran,  the  judge  at  nisi  prius,  in  a  charge 
which  was  affirmed  by  the  Supreme  Court,  said :  "  As  the  first  line  of  the 
patent  called  for  a  stake  in  Hooks's  line  and  the  second  called  for  a  course 
and  distance  running  with  or  near  Hooks's  tract  to  another  stake,  the 
patentee  was  precluded  by  the  terms  and  expressions  of  the  grant  from 
going  beyond  Hooks's  first  line,  but,  in  conformity  with  the  words 
of  the  patent,  must  run  to  the  corner  called  for,  it  being  near  or  with 
Hooks's  line  as  represented  on  the  plat ;  and  that  the  boundary  of  the 
patent  to  Braberry  could  not  be  extended  beyond  the  first  line  of  Hooks's 
plat  though  it  might  be  proved  by  a  hundred  witnesses  that  the  land 
had  been  surveyed  before  the  patent  issued  and  that  the  surveyor  actually 
ran  across  marking  the  trees  and  made  a  corner."  The  patent  calling  for  a 
stake  in  Hooks's  line,  the  court  considered  the  stake  to  be  an  imaginary 
point  in  that  line  and  hence  held  that  the  Hooks's  line  was  the  termination 
of  the  plaintiff's  first  line;  and  it  also  held  that  a  marked  pine  tree,  even 
if  sufficiently  proved  to  have  been  near  Hooks's  line,  should  be  disregarded 
in  favor  thereof. 

In  Spreckels  v.  Ord,  72  Cal.  86,  the  call  was  "beginning  at  the  head 
of  the  Arroyo  de  los  Borregos,  at  a  blazed  oak  tree,"  it  was  held  the  duty 
of  the  court  to  declare  as  matter  of  law  that  the  blazed  tree,  when  identi- 
fied, was  the  controlling  monument. 


Starting  Call  as  a  Kule  Controls. 

As  a  rule,  where  the  starting  call  is  fixed  and  conflicts  with  others,  the 
others  must  yield,  for  the  reason  that  a  mistake  is  less  likely  to  occur  with 
reference  to  the  starting  point  of  the  boundary  of  a  tract  than  with  reference 
to  other  parts  of  the  boundary,  Walsh  v.  Hill,  38  Cal.  481 ;  but  where  the 
subsequent  calls  are  as  readily  ascertained  as  the  starting  one,  and  are 
as  little  liable  to  have  been  mistakenly  made,  then,  if  they  all  conflict  with 
the  first  and  agree  with  each  other,  their  united  effect  will  be  to  control  the 
first,  Id.     For  other  cases  in   which  the  starting  point  has  been  com- 
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pelled  to  yield  see  Stevenson  v.  Erskine,  99  Mass.  36T ;  Hughes  v.  Caw- 
thorn,  35  Fed.  Rep.  249. 

Inapplicable  Call. 

Where  all  the  calls  but  one  can  be  applied  the  inapplicable  call  must  be 
regarded  as  false,  Chandler  v.  Green,  69  Me.  350.  In  Flatt  v.  Bente,  49 
N.  J.  L.  679,  the  deed  called  for  land,  beginning  at  the  intersection  of 
F  avenue  with  a  certain  known  line,  thence  east  along  the  avenue  30  feet, 
thence  south  at  right-angles  to  F  avenue  150  feet  to  a  railroad,  thence  30 
feet  to  the  end  of  the  known  line,  thence  north  along  the  west  line  150  feet 
to  point  of  departure.  In  point  of  fact,  a  line  at  right-angles,  as  required 
by  the  new  course,  would  make  the  distance  on  the  railroad  30  feet  only, 
and  the  known  line,  not  being  at  right-angles,  made  the  distance  of  that 
course  33  feet  6  inches.  It  was  contended  that  the  second  course  should 
be  so  modified  as  to  produce  that  result.  The  court,  however,  held  other- 
wise. 

Monument   Controls   when   Distance   is  given  as  from  another 
Monument. 

A  monument  will  control  although  the  distance  given  is  as  from  another 
monument,  thus  where  there  was  a  call  for  a  line  parallel  to  a  river  and 
twenty  chains  therefrom,  including  a  pond,  it  was  held  that  the  pond 
would  control  although  more  than  twenty  chains  from  the  river,  Jackson 
d.  Donaldson  v.  Lucett,  2  Caines,  363. 

After  Monuments,  Courses  and  Distances  Control. 

The  second  general  rule  on  the  subject  of  boundaries  is,  that  where  no 
monuments  exist,  or  are  called  for,  or  where  those  called  for  cannot  be 
determined  or  found,  the  boundaries  must  be  determined  by  the  (jourses 
and  distances  laid  down  in  the  deed,  for  the  reason,  that,  after  natural  or 
artificial  monuments,' there  is  less  likely  to  be  a  mistake  with  reference  to 
courses  and  distances  than  as  to  the  only  remaining  element  of  identifica- 
tion— quantity.  As  said  by  Marshall,  C.  J. :  "  If  a  grant  be  made 
which  describes  the  land  granted  by  courses  and  distances  only  or  by 
natural  objects,  not  distinguishable  from  others  of  the  same  kind,  courses 
and  distances,  though  not  safe  guides,  are  the  only  guides  given  and  must 
be  used,"  Chinoweth  v.  Lessee  of  Haskell,  3  Pet.  96.  For  other  authori- 
ties sustaining  the  rule  see  Owen  v.  Foster,  13  Vt.  263;  Wilson  v.  Hil- 
dreth,  IIS  Mass.  518  -^  Brickner^s  Lessee  v.  Lawrence,  1  Dougl.  19 ; 
Drew  V.  Swift,  46  N.  Y.  204  ;  Linscott  v.  Fernald,  5  Me.  496 ;  Bell  v. 
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Morse,  6  N.  H.  205;  Clark  t.  Bair,  5  Seld.  183;  Clark  v.  Wethey,  19 
Wend.  320  ;  Negbauer  v.  Smith,  44  N.  J.  Law,  672,  reversing  42  Id.  305 ; 
Lewen  v.  Smith,  Y  Port.  428;  Belden  v.  Seymour,  8  Conn.  19. 

Where  there  is  a  conflict  between  the  distance  and  the  course  of  a  line 
the  former  must  yield,  Litt.,  Sel.  Cas.  91 ;  Phillips  v.  Ayres,  45  Tex.  601. 

Quantity  of  liand  Least  Keliable  Index  in  Liocatin^  Grant. 

The  third  rule  is  that  the  quantity  of  land  mentioned  in  the  deed  is  the 
least  reliable  index  in  locating  the  land  granted,  Cottingham  v.  Parr, 
93  111.  238  ;  Grand  Trunk  B.  B.  Co.  v.  Dyer,  49  Vt.  T4.  As  said  by 
Redfield,  J.,  in  the  last-cited  case :  "  Quantity  alone  gives  neither  shape 
nor  form  and  applied  to  an  irregular  plat  would  be  subject  to  vary  in  area, 
according  to  the  diflFerent  degrees  of  subtlety  and  accuracy  in  those  who  make 
the  computation,"  but  when  the  boundaries  are  otherwise  doubtful  it  will 
control,  Winans  v.  Cheney,  55  Cal.  567  ;  and  it  will  govern  in  the  absence 
of  monuments  and  courses,  as  where,  in  a  government  grant,  one  side  of 
the  tract  granted  was  not  fixed,  it  was  held  that  it  should  be  so  drawn  as 
with  the  other  sides  to  include  the  amount  of  land  called  for  in  the  grant, 
Welder  v.  Hunt,  34  Tex.  44. 

Above  Rules  not  Inflexible. 

The  rules  above  recited  are  not  inflexible  ;  as  their  sole  object  is  to  obtain 
certainty,  it  follows  that  whenever  that  end  will  be  best  served  by  the 
disregard  of  a  rule,  such  disregard  will  take  place  and  the  call  which  is, 
generally  speaking,  of  the  higher  degree  of  certainty,  will  yield  to  one  of 
lower  degree,  when,  thereby,  the  intent  of  the  grant  will  be  best  carried 
into  execution,  Jones  v.  Burgetl,  46  Tex.  284 ;  Bobinson  v.  Doss,  53  Id. 
496 ;  Evans  v.  Weeks,  6  Rich.  83 ;  Phillips  v.  Ayres,  45  Tex.  601 ;  Peo- 
ple ex  rel.  Burnham  v.  Jones,  112  N.  Y.  597.  Thus,  where  quantity 
is  given  in  the  deed,  and  the  land  if  laid  out  by  the  courses  and  distances 
named,  would  include  the  given  quantity,  but  would  not  if  laid  out  by 
the  monuments,  the  latter  will  be  controlled,  Heginbotham  v.  Stoddard, 
72  N.  Y.  94 ;  Buffalo,  New  York,  and  Erie  B.  B.  v.  Stigeler,  61  N.  Y. 
848  ;  so  where  the  enforcement  of  the  rule  giving  the  preference  to 
monuments  would  produce  a  result  manifestly  absurd.  White  v.  Luning, 
93  U.  S.  515,  Jones  v.  Andrews,  (8.  C.  of  Texas),  9  S.  W.  Repr.  170 ; 
or  where,  from  any  other  cause,  it  appears  that  an  inferior,  rather 
than  a  superior,  object  or  call,  or  intended  by  the  deed  to  be  the  con- 
trolling one,  thus  in  Davis  v.  Bainsford,  17  Mass.  207,  a  boundary 
was  described  in  the  deed  as  a  line  "  from  the  corner  of  D.  &  B.'s  store 
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and  running  on  the  line  of  their  store  northwest  by  one  foot  and  three 
inches  to  the  estate  of  D.  B.  &  W. ;"  it  was  offered  to  show  that  the  estate 
of  D.  B.  &  W.  was  three  feet  and  ten  inches  from  the  store.  The  court 
admitted  the  general  rule  that  monuments  should  control,  but,  said  Wilde, 
J.,  delivering  the  opinion :  "  The  only  reason  given,  or  which  can  be 
given,  why  monuments  are  to  control  the  courses  or  distances  in  a  deed 
is  that  the  former  are  less  liable  to  mistakes.  If  then  it  appears  that  no 
mistake  can  reasonably  be  supposed  to  have  been  made  in  this  case,  no 
reason  remains  for  the  application  of  the  rule.  Now  it  seems  to  me  im- 
possible that  such  a  mistake  in  the  measure,  as  is  supposed  by  the  defendant, 
could  have  been  made.  The  iirst  line  according  to  the  deed  is  to  extend 
only  one  foot  and  three  inches.  It  was  measured,  without  doubt,  by  a 
common  rule  or  scale.  Who  then  can  believe  that  this  line  actually 
measured  was  in  fact  three  feet  and  six  inches,  and  that  in  measuring  a 
line  so  short  a  mistake  was  made  of  two  feet  and  three  inches  ?  Such  a 
supposition,  if  not  altogether  impossible,  is,  at  least,  in  the  highest  degree 
improbable." 

Proportion  -where  there  are  no  Intermediate  Monuments. 

When  land  between  known  boundaries  is  conveyed  at  the  same  time 
to  different  persons  in  severalty,  the  several  portions  being  described  by 
distances  without  any  intermediate  monuments,  the  grantees  will  hold 
land  in  proportion  to  the  width  of  their  parts  or  deeds,  whether  there 
be  an  excess  or  deficit,  of  land,  Mosher  v.  Berry,  30  Me.  83. 

Purpose  of  Grant  Kegarded  in  Fixing  Boundaries. 

In  fixing  a  boundary  where  land  has  been  taken  for  an  especial  purpose, 
e.  g.,  a  canal,  the  purpose  may  be  taken  into  consideration,  Pennsylvania 
Canal  Go.  v.  Harris,  101  Pa.  St.  80. 

Particular  Description  Controls  General  Description. 

Before  leaving  this  part  of  the  subject,  it  may  be  noted  that  where 
the  deed  contains  a  general  and  a  particular  description  of  the  land  granted, 
the  latter  will,  in  case  of  a  conflict,  control,  Fletcher  v.  Clark,  48  Vt.  211 ; 
Guilmartin  v.Wood,  76  Ala.  204. 

Presumption  in  Favor  of  Straight  IJine. 

Where  monuments  have  been  established  and  it  becomes  necessary  to 
run  a  line  between,  or  to,  them,  the  presumption  is  that  the  line  to  be  run 
is  a  straight  one,  Slade  v.  Etheridge,  13  Ired.  Law,  353 ;  Henshaw  r. 
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Mullens,  121  Mass.  143 ;  Jenks  v.  Morgan,  6  Gray,  448 ;  Kingsland  v. 
Chittenden,  6  Lans.  15  ;  Allen  v.  Kingsbury,  16  Pick.  238  ;  Dickson  v. 
Wilson,  82  N.  C.  487  ;  and  so  where  there  are  no  natural  monuments  but  a 
side  of  a  survey  or  description  has  been  left  open,  Wharton  v.  Garvin, 
34  Pa.  St.  340.  This  presumption  is  not  overcome  by  the  fact  that  the 
monuments  are  at  points  on  the  same  river,  Slade  v.  Etheridge,  supra, 
but  where  the  line  intended  is  proved,  it  must  control,  whether  straight 
or  not,  Lyon  v.  Ross,  1  Bibb,  466.  Where  the  boundary  called  for  is 
from  one  point  to  another  to  include  a  third,  as  from  A.  to  B.  to  include 
C,  a  line  should  be  run  from  the  first  to  the  included  point,  and  from 
thence  straight  to  the  second  named.  Long  v.  Long,  73  N.  C.  370 ;  and 
see  Clarke  v.  Wagner,  76  Id.  463. 

What  Part  of  a  Monument  to  be  Taken. 

It  becomes  sometimes  of  importance,  where  a  monument  is  referred  to, 
to  determine  from  what  part  of  the  monument  a  line  or  boundary  is  to 
run,  or  what  part  of  the  monument  itself  constitutes  the  boundary.  In 
Jackson  v.  Reeves,  3  Caines,  293,  it  was  held  that  the  exterior  and  not 
the  centre  of  a  monument  should  be  taken,  where  a  line  was  to  be  run 
frora  it.  Stewart  v.  Patrick,  68  N.  Y.  450,  is  a  curious  case  arising  upon 
this  subject.  In  that  case,  a  deed  had  been  made  for  land,  beginning  "  at 
or  near"  a  tree ;  a  fence  was  built  a  little  to  the  north  of  the  tree,  leaving 
room  for  a  person  to  pass  between  them ;  subsequently  the  tree  increased 
in  size,  and  a  deed  was  made  for  land,  beginning  "at"  the  tree;  the  words 
"or  near"  of  the  original  deed  were  omitted  in  the  subsequent  one, 
although  it  was  intended  to  convey  the  same  land ;  a  new  fence  was 
erected,  beginning  on  the  north  side  of  the  tree  and  being  made  fast  to  it. 
It  was  held  that  the  omission  of  the  word  "  near"  did  not  under  the  cir- 
cumstances manifest  an  intention  to  change  the  boundary  ;  that  the  word 
"at"  did  not  necessarily  fix  the  point  of  beginning  at  the  centre  of  the  tree 
and  that  in  connection  with  the  proof  of  an  actual  division  and  occupation 
upon  a  line  beginning  at  the  present  outer  surface  or  near  the  tree  the  deed 
could  be  interpreted  in  conformity  with  the  practical  effect  given  it  by  the 
parties  thereto. 

The  matter  most  frequently  becomes  of  importance  when  the  boundary 
called  for  is  a  river,  or  a  street  or  road. 

I^and  Bounded  by  non-Navlg-able  Streams  Presumably  Extends 
to  Thread  of  Stream. 

As  to  rivers,  the  rule  is  that  where  a  non-navigable  stream  is  called  for  as 
a  boundary,  the  land  bounded  thereby  will  extend  to  the  thread  of  the  stream, 
24 
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unless  such  construction  of  the  grant  be  excluded  by  the  words  of  the  deed, 
or  by  prior  grants  upon  the  other  side  of  the  stream,  Lunt  v.  Holland,  14 
Mass.  149  ;  Camden  v.  Creel,  4  W.  Va.  365  ;  Hayes  v.  Bowman,  1  Rand. 
417  ;  Mead  v.  Haynes,  3  Id.  33 ;  Crenshaw  v.  Slate  Biver  Co.,  6  Id. 
245;  Buckley  v.  Blackwell,  10  Ohio,  508;  Hopkins  v.  Kent,  9  Id.  13; 
Ball  V.  Slack,  2  Whart.  508 ;  Norris  v.  Hill,  1  Mich.  202  ;  Nichols 
V.  Suncook  Manufacturing  Co.,  34  N.  H.  345 ;  Greenleaf  v.  Kilton,  11 
N.  H.  530 ;  State  v.  Gilmartin,  9  Id.  461 ;  Proprietors  of  Glaremont  v. 
Carlton,  2  Id.  369;  King  v.  King,  1  Mass.  496;  Hathorn  v.  Stinson,  10 
Me.  227;  Brown  v.  Kennedy,  5  H.  &  J.  195;  Arnold  v.  Elmore,  16 
Wise.  509 ;  Jones  v.  Pettibone,  2  Id.  308 ;  Noble  v.  Cunningham,  McMuU. 
Eq.,  289  ;  McCullough  v.  Wall,  5  Rich.  68. 

Of  course  an  owner  may  convey  lands  bordering  on  a  stream  without 
conveying  any  of  the  land  under  the  water,  and  so  can  overthrow  the 
presumption  that  his  grant  extends  to  the  flum.  Hatch  v.  Dwight,  17 
Mass.  289 ;  to  produce  this  effect  he  must  manifest  his  intent  plainly,  the 
mere  conveyance  of  land  north  or  east  of  a  stream  will  not  overthrow  the 
presumption,  and  one  taking  by  such  a  grant  takes  to  the  filum,  Morrison 
V.  Keen,  3  Me.  474. 

River  Bank  as  Boundary. 

Bounding  by  the  bank  of  a  river,  which  is  defined  by  Cotjltee,  J., 
in  McCullough  v.Wainwright,  14  Pa.  St.  171,  to  be  the  continuous  margin 
where  vegetation  ceases,  will  rebut  the  presumption  that  the  grant  goes 
to  the  filum,  Hatch  v.  Dwight,  17  Mass.  289;  Eockwell  v.  Baldwin,  53 
111.  19;  Halsey  v.  McCormick,  13  N.  Y.  296  ;  Seneca  Nation  of  Indians 
V.  Knight,  23  Id.  498  ;  and  so  where  the  monuments  mentioned  are  on  the 
bank,  Dunlap  v.  Stetson,  4  Mason,  349 ;  as  where  a  line  is  described  as 
beginning  at  a  point  on  the  bank,  and  thence  by  courses  and  distances  back 
to  the  same  stream,  and  down  the  stream  to  the  place  of  beginning,  Bah- 
cock  V.  Utter,  1  Abb.  App.  Dec.  27 ;  and  in  Fleming  v.  Kenney,  4  J.  J. 
Mar.  157,  a  conveyance  of  land,  described  as  beginning  on  the  bank  of  a 
creek  thence  up  the  creek  with  its  meanders,  was  held  to  import  a  marginal 
boundary;  but  the  circumstances  of  this  case  were  somewhat  peculiar  and, 
from  the  opinion  of  the  court,  it  is  doubtful  whether  it  can  be  considered  as 
authority  except  in  a  precisely  similar  state  of  facts  ;  in  Kent  v.  Taylor 
(S.  C.  of  N.  H.),  6  N.  Eng.  191,  a  description  beginning  at  a  tree  on  the 
bank  of  a  stream,  thence  up  said  river  to  the  bound  first  mentioned,  was 
held  to  make  the  thread  of  the  stream  the  boundary;  and  in  Murphy  v. 
Copeland,  51  Iowa,  515,  where  the  course  given  was  "  up  the  west  bank  of 
Pine  Creek  to  the  place  of  beginning,"  it  was  held  that  the  centre  rule  was 
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excluded  and  the  bank  was  the  boundary,  Adams,  J.,  saying,  "  If  the  bank 
of  a  stream  can  be  regarded  as  extending  to  the  middle,  so  that  the  words 
'  up  the  west  bank,'  mean  the  same  as  the  words  '  up  the  east  bank' 
would,  then  the  words  'west  bank,'  as  a  call  in  the  deed  lose  all  signifi- 
cation. The  words  up  the  west  bank,  taken  in  their  common  import,  do 
necessarily  mean  that  the  stream  was  excluded."  We  can  hardly  agree 
with  this  assertion  in  its  fulness,  the  words  "  up"  a  certain  "  bank"  may 
indicate  a  probable  intention  to  exclude  the  soil  of  a  stream  under 
certain  circumstances,  as,  for  instance,  where  the  grantor  owns  the  land  on 
the  other  side  of  the  stream,  but,  ordinarily,  by  a  description  of  land  as 
running  up  a  certain  bank  of  a  stream,  without  words  of  further  restriction, 
we  think  little  more  is  intended,  than  to  describe  the  land,  as  bearing  a 
certain  geographical  relation  to  a  stream,  as  lying  to  the  north,  south,  east 
or  west,  without  any  intention  of  fixing  any  line  or  part  of  the  stream  as 
the  precise  boundary  of  the  land  granted. 

Line  Crossing'  Stream. 

Where  a  boundary  is  to  run  from  one  point  to  another  and  to  cross  a 
pond  or  stream,  the  line  will  not  follow  the  pond  or  stream  centre.  Kings- 
land  V.  Chittenden,  6  Lans.  15. 

Marldng  of  River  on  Plat. 

The  mere  marking  of  a  river  on  a  plat  showing  boundaries  and 
marginal  lines  will  not  have  the  effect  of  preventing  the  centre  of  the 
stream  being  the  boundary.  As  said  by  Cooley,  J.,  in  Watson  v.  Peters, 
26  Mich.  508,  "  The  rule  itself  is  valuable  and  too  important  to  be  varied 
by  so  immaterial  a  circumstance  as  that  the  boundary  on  the  water  is  de- 
fined by  a  line  instead  of  making  use  of  words  which  to  the  common  under- 
standing would  convey  the  same  meaning.  And  what  we  have  said  of 
navigable  waters  is  equally  applicable  to  all  natural  watercourses.  If  on 
the  face  of  the  plat,  by  reference  to  which  the  defendant  bought,  there  was 
any  thing  which  distinctly  indicated  an  intent  on  the  part  of  the  proprietors 
to  make  this  case  exceptional  and  to  reserve  to  themselves  any  right  in 
front  of  the  water  lots  marked  on  it  after  they  should  have  been  sold  the 
case  would  be  different." 

Land  Bounded  on  Stream. 

That  land  is  described  as  bounding  "on'''  a  watercourse  will  not  exclude 
the  operation  of  the  centre  rule,  Warner  v.  Southworth,  6  Conn.  471 ; 
Thomas  v.  Hatch,  3  Sumn.  170;  Lapist  v.  Bangor  Bank,  8  Me.  85. 
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Ditch— Canal— Pond. 

A  ditch  is  within  the  rule  of  bounding  by  the  centre,  Warner  v.  South- 
worth,  6  Conn.  411 ;  and  so  a  canal,  Edwards  v.  Eockwell,  36  Conn. 
476  ;  Goodyear  v.  Shanahan,  43  Id.  204  ;  and  a  pond  may  oe  held  to  be 
within  the  rule  when  it  is  the  enlargement  of  a  flowing  stream  or  a  small 
pond  or  where  the  pond  is  an  artificial  one,  Waterman  v.  Johnson,  13  Pick. 
261,  and  in  Waterman  v.  Johnson,  Shaw,  C.  J.,  said:  "A  large  natural 
pond  may  have  a  definite  low-water  line,  and  then  it  would  seem  to  be  the 
most  natural  construction,  and  one  which  would  be  most  likely  to  carry  into 
effect  the  intent  of  the  parties,  to  hold  that  land  bounded  upon  such  a  pond 
would  extend  to  low-water  line  ;  it  being  presumed  that  it  is  intended  to 
give  to  the  grantee  the  benefit  of  the  water,  whatever  it  may  be,  which  he 
could  not  have  upon  any  other  construction,"  but  in  Bradley  v.  Mce,  13 
Me.  198,  the  court  denied  that  any  pond  could  fall  within  any  rule  except 
that  of  bounding  by  the  margin,  Weston,  C.  J,,  saying :  "  Nor  are  we  aware 
there  can  be  one  construction  for  small  ponds  or  lakes  and  another  for 
large  ones.  Where  shall  the  line  be  drawn?"  and  see  Wheeler  v.  Spinola, 
54  N.  Y.  877. 

Where  Stream  has  Two  Branches. 

Where  a  non-navigable  river  called  for  as  a  boundary  has  two  unequal 
branches,  the  thread  which  is  to  be  taken  is  that  of  the  main  branch,  Ben- 
ner's  Lessee  v.  Platter,  6  Ohio,  504 ;  Branham  v.  Turnpike  Co.,  1  Lea, 
704  ;  and  the  side  line  of  the  bounded  property  must  be  extended  to  it,  even 
if  to  reach  the  main  branch  it  become  necessary  to  cross  a  point  formed  by 
the  junction  of  a  branch  with  the  principal  stream,  G'raues  v.  Fisher,  5  Me. 
69  ;  and  when  the  division  is  made  by  an  island,  the  island  will  belong  to 
the  owner  of  the  bank  to  which  it  is  nearer  and  the  filum  must  be  sought 
in  the  centre  of  the  stream  beyond.  Walker  v.  Board  of  Public  Works, 
16  Ohio,  547;  Branham  v.  Turnpike  Co.,  1  Lea,  707.  This  rule  has 
been  applied  also  in  the  case  of  a  navigable  river,  Murrow  v.  Kentucky, 
11  Wall.  395  ;  but  in  California,  Civil  Code,  §  606,  Louisiana,  Code,  §  512, 
and  Dakotah,  Civil  Code,  §  587,  in  navigable  streams  the  islands  belong 
to  the  state. 

Bnle  Applicable  to  Great  Waters. 

Where  the  call  is  for  a  navigable  or  tide-water  stream  or  the  sea,  or  a 
great  lake,  the  rule  is  different  from  that  prevailing  in  the  case  of  non- 
navigable  waters. 
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As  to  lands  bounded  on  the  sea  there  is  a  general  agreement  that  lands 
bounded  thereon  extend  to  high  water-mark  only,  and  in  this  connection  it 
may  be  noted  that  the  great  inland  lakes  of  America  are  regarded  as  seas. 

As  to  rivers  the  rule  is  different  in  different  jurisdictions.  This 
difference  arises  from  the  different  definitions  given  to  the  term  non- 
navigable.  The  English  rule  is  that  land  lying  on  rivers  above  tide 
water-mark  extends  to  the  filum,  but  land  lying  upon  those  where  the 
tide  ebbs  and  flows  to  ordinary  high  water-mark  only,  and  by  the  Eng- 
lish law  all  rivers  above  tide  water  are  regarded  as  non-navigable.  By 
the  civil  law  all  rivers  navigable  by  ships  are  public  property.  The  reason 
of  this  distinction  is  to  be  found  in  the  fact  that  in  England  there  are  no 
rivers  navigable  by  large  vessels  above  tide  water,  while  the  contrary  is 
the  case  on  the  continent.  This  distinction  and  the  reason  for  it  are 
well  brought  out  by  Turlet,  J.,  in  Elder  v.  Burrus,  6  Humph.  358,  in 
which  case  the  learned  judge  said:  "All  laws  are  or  ought  to  be  an  adap- 
tation of  principles  of  action  to  the  state  and  condition  of  a  country  and 
to  its  moral  and  social  position.  The  common  law,  as  we  have  hitherto 
had  occasion  to  observe,  consists  of  such  principles,  matured  and  estab- 
lished by  the  judges  of  England,  upon  a  fitness  of  things,  ascertained 
by  observation  and  experience.  There  are  many  rules  of  action  recognized 
in  England  as  suitable  which  it  would  be  folly  in  the  extreme,  in  countries 
differently  located,  to  recognize  as  law,  and,  in  our  opinion,  this  distinction 
between  rivers  navigable  and  not  navigable,  causing  it  to  depend  upon 
the  ebbing  and  flowing  of  the  tide,  is  one  of  them. 

"  The  insular  position  of  Great  Britain,  the  short  courses  of  her  rivers, 
and  the  well-known  fact  that  there  are  none  of  them  navigable  above  tide 
water,  but  for  very  small  craft,  well  warrants  the  distinction  there  drawn 
by  the  common  law.  But  very  different  is  the  situation  of  the  continental 
powers  of  Europe  in  this  particular.  Their  streams  are  many  of  them 
large  and  long,  and  navigable  to  a  great  extent  above  tide  water,  and 
accordingly  we  find  that  the  civil  law,  which  regulates  and  governs  these 
countries,  has  adopted  a  very  different  rule,  as  to  what  are  or  are  not 
navigable  streams;  and  by  it,  all  rivers  even  above  tide  water,  provided 
they  are  navigable  for  ships  or  boats,  are  considered  as  public  prpperty. 

"Now  these  principles  of  the  common  and  civil  law  are  not  in  conflict 
with  one  another,  they  are  both  right  and  proper  for  the  countries  to 
which  they  are  made  to  apply.  In  England  there  are  no  streams  naviga- 
ble above  tide  water  ;  but  the  reverse  is  true  of  the  continent,  and  the  end 
designed  to  be  effected,  both  by  the  common  and  civil  law  upon  this  sub- 
ject, is  identical,  viz:  that  navigable  rivers  shall  not  become  private 
property,  but  shall  belong  to  the  community  at  large." 
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The  rule  which  from  its  prevalence  in  many  of  the  states  we  may  call 
the  American  rule  differs  from  both  the  above  and  has  been  the  result  of 
our  natural  tendency  to  follow  the  common  law  of  England,  modified  by 
the  natural,  as  well  as  by  the  political  differences,  between  that  country 
and  this ;  the  rule  is  that  where  land  is  granted  bounded  on  navigable 
rivers,  which  term  with  us  includes  fresh  water  streams  navigable 
in  fact,  the  grantee  owns  to  the  ordinary  low  water-mark,  subject, 
however,  to  the  usual  rights  of  navigation  over  the  space  between  the 
high  and  low  water-marks.  Ball  v.  Slack,  2  Whart.  527 ;  Hart  v.  Hill, 

1  Id.  124  ;  Carson  v.  Blazer,  14  S.  &  R.  71 ;  Bowman's  Devisees  v.  Wathon, 

2  McL.  376;  Wilson  v.  Forhes,  2  Dev.  L.  36 ;  Bullock  Y.Wilson,  2  Port. 
436;  Elder' \.  Burrus,  6  Humph.  358;  Carson  v.  Blazer,  2  Binn.  25 ; 
Executors  of  Gates  v.Wadlington,  1  M'Oord,  580;  Canal  Commissioners 
V.  People,  5  Wend.  423 ;  S.  C,  17  Wend.  574 ;  New  Jersey,  Revis.  (1877), 
Wharves,  §§  2,  8 ;  Virginia,  Code,  ch.  1,  101,  §  5  ;  Oregon,  Civil  Code,  § 
845 ;  Georgia,  Code,  §  2330 ;  Alabama,  Act  of  March  6,  1875,  §  7 ;  or  as 
expressed  in  Arnold  v.  Mundy,  1  Halst.  1,  the  ownership  extends  to 
high  water-mark  at  the  flow  of  the  tide  and  to  low  water-mark  at  its  ebb ; 
in  Lamb  v.  Bickets,  11  Ohio,  810,  it  was  said  that  the  owner  held  to  the 
centre  of  the  stream  but  that  the  ground  between  low  water-mark  and 
the  centre  should  not  be  considered  in  estimating  the  quantity  of  his  land. 

In  New  York,  in  the  case  of  the  Gomr's  of  Canal  Fund  v.  Kempshall, 
26  Wend.  404,  it  was  held  that  even  in  navigable  streams  of  fresh  water 
the  riparian  owner  took  ad  filum,  subject  to  the  public  right  of  navigation. 
This  case  would  seem  to  conflict  with  the  case  in  17  Wend.  574 ;  but  Ver- 
PLANK,  Sen.,  in  his  opinion  asserted  that  there  was  no  conflict,  and  it  is 
worthy  of  note  that  Beardsley,  Sen.,  in  his  opinion  in  the  case  in  17 
Wend,  went  upon  the  ground,  inter  alia,  that  the  grant  in  that  case  was 
a  Dutch  grant  and  hence  that  the  common  law  could  not  apply. 

In  the  cases  Fx  parte  Jennings,  6  Cow.  518;  People  v.  Seymour,  Id. 
579;  Varick  v.  Smith,  9  Paige,  547,  the  English  definition  of  a  navigable 
stream  is  recognized  and  acted  upon. 

In  New  Hampshire,  the  common  law  rule  is  applied  to  non-tidal  navi- 
gable waters,  Claremont  v.  Carlton,  2  N.  H.  369. 

In  Illinois,  the  common  law  rule  is  applied  even  to  so  great  a  non-navi- 
gable stream  as  the  Mississippi,  Middleman  v.  Burchard,  3  Scam.  520 ; 
Houck  V.  Tales,  82  111.  179 ;  the  same  is  the  case  in  Mississippi,  Morgan 
V.  Reading,  3  S.  &  M.  366. 

The  common  law  also  prevails  in  Ohio,  Admr's  of  Garrett  v.  Chambers, 

3  Ohio,  495 ;   Walker  v.  Board  of  Public  Works,  16  Id.  540. 

In  Michigan,  notwithstanding  a  tendency  tO  the  contrary,  manifested  by 
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the  decision  of  the  Chancellor  in  La  Plaisance  Bay  Harbor  Go.  v.  City  of 
Jfunr-oe,  Walk.  Ch.  155,  the  common-law  rule  has  been  established,  the  right 
of  navigation  being  also  recognized,  in  Lorman  v.  Benson,  8  Mich.  18; 
Campbell,  J.,  saying,  in  delivering  the  opinion  of  the  court:  "In  apply- 
ing the  principles  of  the  common  law  to  the  tideless  stream  in  question 
we  do  not  perceive  what  public  interests  would  be  subserved  by  placing  it 
on  the  footing  of  tide  water,  when  the  rules  applying  to  public  fresh  water 
streams  provide  amply  for  every  common  easement.  The  right  of  naviga- 
tion to  which  all  others  are  subservient,  is  in  no  way  impaired  or  abridged 
by  this  holding,  and  the  necessities  of  wharves  and  other  conveniencies, 
which  could  not  be  made  available  at  all  in  such  a  stream  as  this  unless 
owned  by  the  riparian  proprietor  (because  not  accessible  except  over  his 
grounds),  would  be  an  inducement  to  modify  the  common  law  were  it  other- 
wise, rather  than  to  change  it  as  it  is  now.  We  can  perceive  no  advan- 
tage to  the  state  in  setting  up  a  barren  and  useless  title.  We  think  that  in 
this  respect  the  common  law  is  already  adapted  to  all  circumstances  and 
needs  no  changing."  This  case  is  supported  by  Byan  v.  Brown,  10  Mich. 
196. 

Many  cases  without  abrogating  the  common  law  rule  as  to  fresh  water 
monuments,  recognize  the  right  of  public  navigation  over  streams  which 
are  navigable  in  fact,  though  not  tidal.  Berry  v.  Carle,  3  Me.  269 ;  Cox 
V.  The  State,  3  Blackf.  193 ;  Byan  v.  Brown,  10  Mich.  196 ;  Lorman  v. 
Benson,  8  Id.  18. 

In  California,  as  to  lands  bounded  on  the  sea,  the  English  rule  of  high 
water-mark  prevails,  but  as  to  navigable  streams  or  lakes  the  low  water 
rule.  Code,  §  5830. 

In  Iowa,  the  English  rule  is  recognized  as  to  the  extent  of  ownership, 
but  the  American  definition  of  a  navigable  river  is  adopted,  and  the  owner 
of  land  upon  a  navigable  river  owns  to  high  water-mark  only,  McManus 
V.  Garmichael,  3  Iowa,  1  ;  Tomlin  v.  Dubuque  B.  &  M.  B.  By.  Co.,  32 
Id.  106;  Musser  v.  Hershey,  42  Id.  356;  Steele  v.  Sanchez,  12  Id.  65. 

In  Massachusetts,  the  law  differs  slightly  from  the  general  American 
rule.  The  old  English  common  law  was  abrogated  by  a  colonial  ordinance 
and  the  owner  of  land  bounded  on  tide  water  was  declared,  thereby,  to  own 
to  low  water-mark,  provided  that  the  ebb  was  not  more  than  one  hundred 
rods,  if  it  exceeded  that  amount  he  was  declared  to  own  to  one  hundred 
yards  below  high  water-mark.  The  ordinance  itself  was  repealed  by  the 
privy  council,  but  its  provisions  are  now  the  law  of  the  state  of  Massachu- 
setts, Austin  V.  Carter,  1  Mass.  231  ;  Adams  v.  Frothingham,  3  Id. 
352  ;  Storer  v.  Freeman,  6  Id.  435  ;  Sale  v.  Pratt,  19  Pick.  19.  The  rule 
applies  to  all  tide  waters;  in  the  case  last  cited,  Shaw,   C.  J.,  said: 
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"  The  language  of  the  old  colony  ordinance  is  in  all  creeks,  coves  and 
other  places  about  and  upon  tide  water  where  the  sea  ebbs  and  flows. 
The  object  was  to  fix  and  establish  a  great  principle,  changing  to  some  ex- 
tent the  ancient  law  of  the  realm  in  this  respect,  and  all  the  reasons  which 
apply  to  creeks  and  coves  apply  to  the  shores  of  the  sea,  the  words  are 
broad  enough  to  include  them  and  this  we  think  is  supported  by  ancient 
usage." 

The  low  water-mark  meant  is  extreme  low  water-mark,  Sewall  &  Day 
Cordage  Go.  v.  Boston  Water-Power  Co.,  147  Mass.  61. 

In  Connecticut,  owners  of  land  bounded  on  a  harbor  own  only  to  high 
water-mark,  Lockwood  v.  New  York  &  New  Haven  B.  B.,  31  Conn.  387 ; 
and  the  common  law  was  emphatically  declared  to  exist  in  Chapman  v. 
Kimball,  9  Conn.  38,  and  in  East  Haven  v.  Hemingway,  7  Id.  138,  the  ex- 
clusive right  of  riparian  owner  to  erect  wharves  in  front  of  his  land  was 
declared  to  rest  upon  usage.  ., 

In  South  Carolina,  the  question  of  what  rule  should  be  adopted  in  de- 
termining the  navigability  of  a  river  when  considered  as  a  boundary  has 
not  been  much  considered  until  lately.  It  is  true  that  in  Boatright  v. 
Bookman,  Rice,  447,  the  Court  said :  "  The  Court  is  satisfied  that  the 
Congaree  is  now  to  be  deemed  and  taken  as  a  navigable  stream,"  but  the 
case  was  one  involving  fishing  rights,  and  the  Court  did  not  decide 
whether  the  English  rule  were  or  were  not  applicable  to  South  Carolina, 
and  in  the  recent  case  of  The  State,  ex  rel.  Bridge  Go.  v.  Columbia,  27  S. 
C.  137,  the  Congaree  was  regarded  as  non-navigable  for  the  purposes  of 
boundary — so  that  we  may  infer  that  the  English  definition  of  navigability 
is  in  force  in  South  Carolina. 

Liateral  Boundaries  of  Land  on  Stream — Thread  Governs. 

When  the  question  is  as  to  the  lateral  boundaries  of  land  bordering  on 
a  stream,  the  rule  is  that  the  thread  of  the  stream  will  govern  ;  in  other 
words,  lines  must  be  drawn  at  right  angles  to  the  thread  of  the  stream 
from  it  to  the  shore  without  reference  to  the  shape  of  the  shore ;  any  other 
rule  would  subject  riparian  owners  to  have  their  access  to  the  stream  inter- 
fered with  and,  indeed,  to  entire  loss  of  docking  privileges,  whenever  a 
local  curve  was  such  that  a  line  drawn  at  right  angles  with  their  neigh- 
bor's shore  line  would  come  in  front  of  their  lands,  and  would,  also,  cause 
great  confusion,  Bay  City  Gas  Light  Co.  v.  The  Industrial  Works,  28 
Mich.  182;  Clark  v.  Campau,  19  Id.  328;  in  the  last  cited  case,  the 
shor^  line  and  the  thread  happened  to  be  parallel,  but  Campbell,  J.,  pointed 
out,  in  the  case  in  28  Mich,  that  the  decision  was  based  on  the  principle 
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that  the  course  of  the  river  itself  should  govern.  The  rule  applies  in  all 
cases  of  streams  navigable  or  non-navigable,  in  other  words  to  all  streams 
or  bodies  of  water  that  have  a  thread,  Bay  City  Gas  Light  Co.  v.  Indus- 
trial Works,  supra. 

Islands. 

Where  an  island  is  so  situated  in  a  non-navigable  stream  as  to  cover  the 
Jilum  it  belongs  in  severalty  to  the  owners  of  the  land  on  each  bank  ac- 
cording to  the  original  dividing  line  or  Jilum  aquae  running  with  the 
shores,  Ingraham  v.  Wilkinson,  4  Pick.  274 ;  Deerfield  v.  Arms,  It  Id. 
41  ;  McCullough  v.  Wall,  4  Rich.  68.  In  bodies  of  water  like  navigable 
rivers  or  the  great  lakes,  islands  below  low  water-mark  from  the  shore 
belong  to  the  public.  Canal  Commissioners  v.  People,  5  Wend.  423. 

Change  of  Thread — ^Accretions. 

The  thread  of  a  stream  is  of  course  liable  to  change,  with  the  effect  of 
changing  the  shores  upon  either  side  of  the  river  ;  in  such  ease  if  the  change 
be  gradual  the  boundary  will  change  with  it,  Hagan  v.  Campbell,  8  Port. 
9 ;  Nichaus  v.  Shepherd,  26  Ohio  St.  40  ;  Lamb  v.  Rickets,  1 1  Ohio, 
310;  Collins  v.  State,  3  Tex.  App.  323 ;  Steele  v.  Sanchez,  72  Iowa,  65; 
but  the  rule  is  otherwise  where  the  change  is  by  a  sudden  convulsion  or 
diversion  of  the  stream ;  in  that  case  the  old  boundary  will  be  maintained, 
Holhrook  v.  Moore,  4  Neb.  437 ;  Collins  v.  State,  supra ;  Trustees  of 
Hopkins  Academy  v.  Dickinson,  9  Gush.  544.  This  applies  to  public  as 
well  as  private  boundaries.  New  Orleans  v.  The  United  States,  10  Pet. 
662 ;  State  v.  Young,  46  Vt.  565.  In  Connecticut,  where  the  high  water- 
mark is  changed  by  reclamation,  the  boundary  of  lands  bordering  on  a 
harbor  will  likewise  change,  Lockwood  v.  New  York  &  New  Haven  E.  R., 
37  Conn.  387. 

The  matter  is  the  subject  of  statutory  regulations  in  some  of  the  States, 
and  as  a  rule,  it  will  be  seen,  they  differ  little  from  the  common  law  as  above 
stated.  In  California,  accretions  to  land  on  navigable,  as  well  as  unnavi- 
gable,  waters  are  declared  to  belong  to  the  owner  of  the  land,  Civil  Code, 
§  6014  ;  this  is  also  the  case  in  Maryland,  Code  (1878),  Art.  16,  §  38; 
Georgia,  Code,  §  2228  ;  Louisiana,  Code,  §  509  (but  in  this  state  it  does 
not  apply  to  derelictions  of  the  sea-side,  §  510)  ;  Dakotah,  Civil  Code,  §  584. 
In  California,  Code,  §  601S ;  Louisiana,  Code,  §  517  ;  Dakotah,  Civil  Code, 
§  588,  where  a  new  channel  is  taken  by  a  stream  so  as  to  surround  land  and 
convert  it  into  an  island,  the  land  owner  retains  his  property.  In  Dakotah, 
Civil  Code,  §  589,  and  Louisiana,  Code,  §  318,  where  a  new  channel  is 
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taken  by  the  river,  the  owners  of  the  land  newly  covered  take  the  former 
bed  of  the  river  for  indemnification.  In  Louisiana,  it  is  provided  that  on  a 
reversion  to  the  original  bed  the  owners  retake  their  former  holdings. 

The  common  law  as  to  the  ownership  in  case  of  a  sudden  change  is  in 
effect  recognized  iu  Vermont,  where  the  statute  allows  a  restoration  of  the 
channel,  R.  S.  (1880),  §  3246 ;  California,  Civil  Code,  §  6013 ;  Louisiana, 
Code,  §511;  Dakotah,  Civil  Code,  §  585, where  it  is  provided  that  the  owner- 
ship of  land  carried  away  by  a  sudden  irruption  shall  remain  in  its  prior 
owner.  In  California,  Code,  §  5830  ;  Oregon,  Civil  Code,  §  845 ;  and 
Georgia,  Code,  §  2228,  the  common  law  rule  as  to  the  change  of  boundary 
by  the  change  of  the  thread  of  an  unnavigable  river  is  recognized,  but  in 
Dakotah,  Civil  Code,  §  266,  in  such  case,  the  bed  belongs  to  the  opposite 
owners  in  common. 

Presumption  that  Low  Water-Mark  is  Boundary  Rebuttable. 

The  presumption  that  low  water-mark  is  the  boundary  may,  of 
course,  be  rebutted  by  the  form  of  the  grant,  and  the  shore  be  excluded,  as 
where  the  call  is  to  the  shore,  and  thence  as  the  shore  lies,  Montgomery  v. 
Beed,  69  Me.  510  ;  Storer  v.  Freeman,  6  Mass.  435. 

A  lake  in  the  ordinary  sense  is  not  within  the  rule  applicable  to  a  stream 
as  a  boundary,  and  when  land  is  granted  and  bounded  by  a  lake  the  grant 
is  only  to  the  water's  edge.  Trustees  of  Schools  v.  Schroll,  120  111.  509 ; 
State  V.  Gilmanton,  9  N.  H.  461. 

Swamp. 

Where  a  swamp  is  called  for  as  a  boundary,  it  has  been  held  that  the 
line  of  boundary  is  to  be  found  in  the  middle  of  the  creek  running  through 
the  swamp,  Felder  v.  Bonnett,  2  McMull.  44. 

In  the  case  of  a  slough  the  middle  thereof  is  to  be  taken  as  the  boun- 
dary line.  Fuller  v.  Dauphin  (S.  C.  of  III),  14  West.  Rep.  360. 

Street  or  Highway. 

Where  a  street  or  highway  is  called  for  as  a  boundary  the  grant  will 
extend  to  the  middle  of  the  road,  subject  to  the  public  right  of  travel, 
Stiles  V.  Curtis,  4  Day,  329  ;  Peck  v.  Smith,  1  Conn.  103 ;  Purkiss  v. 
Benson,  28  Mich.  538  ;  Chatham  v.  Brainerd,  11  Conn.  60 ;  Alden  v. 
Murdoch,  13  Mass.  256 ;  Trustees  of  Hawesmlle  v.  Lander,  8  Bush. 
679 ;  Watkins  v.  Lynch,  71  Cal.  21  ;  Dodge  v.  Penna.  B.  B.  Co.  43  N. 
J.  Eq.  351 ;  Cottle  v.  Young,  59  Me.  105 ;  Greer  v.  N.  Y.  Central  & 
Hudson  B.  B.  Co.,  10  Cent.  Rep.  262 ;  S.  C,  107  K  Y.  681 ;  Columbus 
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&  Western  R.  R.  Go.  v.  Withroio,  82  Ala.  190.  This  rule  applies,  although 
in  the  deed  there  be  no  dedication  of  the  land  covered  by  the  right  of  way 
to  public  use,  Gear  v.  Barnum,  37  Conn.  229  ;  it  applies  where  the  bound- 
ary is  a  way,  Motley  v.  Sargent,  119  Mass.  231 ;  or  an  alley,  Transue  v. 
Sell,  105  Pa.  St.  604;  to  cases  in  which  lots  have  been  sold  by  a  re- 
corded plat,  Cox  V.  Louisville,  New  Albany  and  Ch.  R.  R.  Co.,  48  Ind. 
178 ;  in  which  the  lot  has  been  sold  by  a  number  or  other  description, 
Eneeland  v.  Van  Valkenburgh,  46  Wis.  434 ;  and  even  where  its  applica- 
tion reduces  the  amount  of  land  of  which  the  grantee  has  the  absolute 
enjoyment,  thus  where  the  grant  was  of  "  ninety  feet"  to  a  passageway, 
it  was  held  the  ninety  feet  must  include  one-half  the  passage.  Walker  v. 
Boynton,  120  Mass.  349. 

The  rule,  like  all  others  of  a  similar  character,  is  subject  to  limitations, 
and  its  operation  may  be  ousted  by  proper  words  restricting  the  amount 
of  land  granted,  thus  a  description  of  land  as  running  along  a  certain  ex- 
terior line  of  a  street,  or  as  bounded  by  such  line,  is  held  to  make  that  line 
and  not  the  centre  of  the  street  the  boundary,  Severy  v.  Central  Pacific 
R.  R.  Co.,  51  Cal.  194;  Lough  v.  Machlin,  40  Ohio  St.  332;  G.  R.  &  I. 
R.  R.  V.  Heisel,  38  Mich.  62 ;  Smith  v.  Slocomb,  9  Gray,  36 ;  Sibley  v. 
Holden,  10  Pick.  249;  Hughes  v.  Providence,  etc.  R.  R.  Co.,  2  R.  \. 
608;  Hoboken  Land  Co.  v.  Kerrigan,  31  N.  J.  Law,  13;  B.  &  0.  R. 
R.  Co.  V.  Gould,  67  Md.  60;  and  bounding  "by  the  line  of  the  road" 
without  specifying  what  line  has  been  given  the  same  effect,  Cottle  v. 
Young,  59  Me.  105 ;  and  so  a  grant  of  land  to  the  line  of  a  highway, 
and  "  then  in  line  with  said  street,"  Hamlin  v.  Pairpoinf  Manufactur- 
ing Co.,  141  Mass.  51 ;  but,  on  the  other  hand,  it  has  been  held  that  a 
mere  grant  to  the  line  of  a  highway  will  not  exclude  the  ordinary  pre- 
sumption, Lehigh  St.,  Borough  of  Uaston's  Appeal,  81^  Pa.  St.  85  ;  and 
in  Peck  v.  Denniston,  121  Mass.  17,  a  grant  "  beginning  at  the  line  of  the 
highway  at  the  northeast  corner  of  the  land  of  H.  W.  .  .  .  to  the  new 
avenue,  thence  running  westerly  on  said  avenue,"  was  held  to  extend  to 
the  centre  line  and  make  it  the  boundary ;  and  in  Oxton  v.  Groves,  68 
Me.  371,  a  grant  "  to,  and  thence  by"  a  road,  was  held  to  make  the  centre 
the  boundary,  although  the  measurement  and  distance  would  carry  the 
grant  only  to  the  side. 

Our  own  opinion  in  this  apparent  conflict  between  the  New  England  and 
Pennsylvania  authorities  is,  that  unless  there  is  something  in  the  circum- 
stances of  the  case,  or  apparent  upon  the  deed  itself,  to  render  it  probable, 
that  the  grantee  had  in  his  mind  an  intent  to  alter  the  effect  ordinarily  given 
by  the  law  to  a  grant  with  a  street  as  a  boundary  as,  for  example,  by  locat- 
ing the  line  as  the  east,  west,  north  or  south  side  of  the  street,  in  the  case 
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of  a  mere  grant  to  or  by  the  line,  the  ordinary  presumption  should  prevail 
and  the  centre  line  be  taken  as  the  one  to  govern,  and  this  position  is 
strengthened  by  the  analogy  of  cases  cited  below — a  grant  along  a  street 
will  carry  land  to  the  centre.  Moody  v.  Palmer,  50  Cal.  31 ;  Greer  v.  N.  T. 
C.  &  H.  B.  B.  B.,  10  Cent.  Rep.  262  ;  and  so  the  grant  along  the  line  of  a 
street,  Salter  v.  Jonas,  39  N.  Y.  469  ;  a  description  beginning  at  a  point  on 
the  east  line  of  a  road,  and  running  by  metes  and  bounds  back  to  the  same 
point  excludes  the  centre  of  the  road,  Chicago  v.  Bumsey,  87  111.  848 ; 
Gebhardt  v.  Beeves,  75  Id.  307  ;  Helm  v.  Webster,  85  Id.  116.  In  Pea- 
body  Height  Go.  v.  Sadtler,  63  Md.  533,  a  grant  beginning  at  a  stone 
planted  on  the  southwest  side  of  a  road  along  said  road  to  a  stone  on  the 
southeast  side  of  another  road,  and  from  thence  to  another  stone  planted 
on  the  northeast  side  of  a  third  road,  was  held  not  to  include  the  road-beds ; 
and  so  a  grant  beginning  at  a  point  on  the  south  side  of  a  road,  thence 
along  said  road  to  a  point  of  departure,  and  thence  back  by  metes  and 
bounds  to  the  place  of  beginning.  Kings  County  Life  Insurance  Co.  v. 
Stevens,  87  N.  Y.  287  ;  and  see  English  v.  Brennan,  60  N.  Y.  609. 

It  has  been  held  that  in  general  the  grant  of  a  lot  bounded  on  or  by  the 
side  of  a  road  will  exclude  the  road  itself,  Jackson  ex  d.  Yates  v.  Hathaway, 
15  Johns.  447  ;  but  opposed  to  this  is  Paul  v.  Carver,  26  Pa.  St.  223,  and 
Johnson  v.  Anderson,  18  Me.  76.  The  mere  mention  of  a  monument  which 
is  on  the  side  of  a  road  will  not  per  se  exclude  the  operation  of  the  centre 
rule,  Low  v.  Tibbetts,  72  Me.  92;  Bean  v.  Lowell,  135  Mass.  55  ;  in  the 
latter  case,  Colbgtjrn,  J.,  in  delivering  the  opinion  of  the  court,  said,"  The 
side  of  the  road  is  not  mentioned  in  the  deed  ;  but  the  respondent  argues 
that  as  the  stone  wall  terminated  at  the  southeasterly  side  of  the  street, 
the  line  running  to  the  wall  must  necessarily  run  on  the  southeasterly 
side  of  the  street,  otherwise  it  could  not  strike  the  wall.  We  think  this 
consideration  is  not  sufficient  to  rebut  the  ordinary  presumption  that  the 
centre  of  the  way  is  the  boundary." 

The  fact  that  land  is  described  as  extending  a  certain  distance  to  a 
highway,  and  that  the  said  distance  is  precisely  the  same  as  the  distance 
of  the  side  of  the  road  from  the  last  mentioned  monument  will  not  make 
the  side  the  boundary,  Newhall  v.  Ireson,  8  Cush.  598,  in  which  case 
Shaw,  C.  J.,  said,  "  Land  may  no  doubt  be  bounded  by  the  side  of  a  high- 
way, but  it  must  be  done  in  clear  and  distinct  terms  to  control  the  ordi- 
nary presumption."  This  case  weakens  very  much  the  force  of  Tyler  v. 
Hammond,  11  Pick.  193,  where  a  description  as  follows:  "Bounded  north- 
westwardly on  Anne  St.,  there  measuring  31  ft.  6  in.  ;  southeastwardly 
by  Condent  Alley,  there  measuring  50  ft.  6  in. ;  southeastwardly  on  Dock 
Square,  there  measuring  28  ft.  6  in. ;  and  westwardly  on  the  estate  of  G.  L., 
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there  measuring  48  ft.,"  was  held  to  exclude  the  road-bed.  In  Church  v. 
Stiles,  59  Vt.  642,  the  court  admitted  that  as  a  general  rule  a  conveyance 
to  a  road  would  include  half  the  road,  but  held  that  the  rule  did  not  apply- 
where  the  fee  of  the  road-bed  was  not  owned  by  the  grantor. 

The  description  of  a  piece  of  ground  as  being  in  a  certain  direction  from 
a  road  or  street  upon  which  it  is  bounded  does  not  necessarily  exclude  the 
road-bed  from  the  grant,  Helmer  v.  Castle,  109  111.  664,  in  such  a  case  it 
is  said  the  quantity  of  land  conveyed  may  assist  in  the  determination  of 
the  question  whether  the  bed  is  to  be  included.  Id.,  and  see  also  Williams 
V.  Sparks,  24  Oh.  St.  141,  in  which  a  given  quantity  of  land  was  de- 
scribed as  lying  north  of  a  road  and  also  by  metes  and  bounds,  and  objects 
on  the  south  side  of  the  road  as  a  southern  boundary.  The  court,  by 
Welch,  J.,  said :  "We  think  that  the  description  by  metes  and  bounds 
must  prevail  in  so  far  as  the  two  descriptions  seem  to  clash.  It  may  be 
observed  also  that  the  description  by  metes  and  bounds  is  strengthened 
by  the  facts  that  these  boundaries  contain  the  quantity  of  land  called  for, 
whereas  there  is  a  deficit  if  the  northern  line  of  the  road  be  regarded  as 
the  southern  boundary  of  the  land." 

When  land  is  described  as  beginning  at  the  intersection  of  the  exterior 
lines  of  two  streets,  the  soil  of  the  streets  is  necessarily  excluded.  Whitens 
Bank  v.  Nichols,  64  N.  Y.  68. 

'Where  an  easement  has  been  expressly  granted  over  land,  which  would 
pass  as  part  of  the  grant  were  the  centre  rule  to  control,  an  intent  to  limit 
the  grant  may  be  discovered;  thus  in  Mott  v.  Motf,  68  N.  Y.  246,  a  grant 
was  made  of  land  bounding  on  a  certain  lane  (by  courses  and  distances 
which  would  not  include  it),  "  to  the  side  of  and  along"  the  same  with  the 
knowledge  of  the  use  of  the  lane ;  the  grantee  subsequently  became  pos- 
sessed of  the  land  on  the  other  side  of  the  lane,  the  Court  of  Appeals, 
reversing  the  decision  of  the  Supreme  Court  in  8  Hun,  474,  held  that  the 
grant  of  the  easement  showed  that  the  intent  of  the  grantee  was  to  retain 
the  fee  of  the  soil  of  the  lane. 

The  rule  that  the  centre  is  to  be  taken  as  the  boundary  may  be  con- 
trolled not  only  so  as  to  exclude  the  road-bed  but  so  as  to  include  the 
whole  of  it,  as  where  one  owning  the  land  lays  out  a  street  entirely  on  one 
side  of  it  so  that  the  boundary  of  his  land  and  the  boundary  of  the  street 
on  that  side  are  identical,  Mealey  v.  Babbett,  14  R.  I.  533. 

Where  a  street  or  road  is  referred  to  as  a  boundary,  the  line  of  the  street 
or  road  as  laid  out  and  opened  or  built  upon  and  not  the  lay  out  of  record 
is  to  be  taken,  see  DeVerney  v.  Gallagher,  20  N.  J.  Eq.  83;  Den.  Earing 
v.Van  Houten,  Zab.  61 ;  State  v.  Smith,  3  Id.  130;  Aldrich  v.  Billings, 
14  R.  I.  233 ;  Bradstreet  v.  Dunham,  65  Iowa,  248 ;   Tebbetts  v.  Estes, 
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62  Me.  566 ;  Falls  Village  Water  Power  Co.  v.  Tibhetts,  31  Conn.  165 ; 
but  where  lands  are  conveyed  as  bounded  by  a  passage-way  not  yet  in 
existence,  the  limit  will  be  the  centre  of  the  assumed  way,  Stark  v. 
Coffin,  105  Mass.  328. 

Direction. 

It  is  held  in  some  cases  that  where  the  terms  northwardly,  southwardly, 
etc.,  are  used  with  reference  to  lines,  they  are  to  be  taken  as  meaning  due 
north,  due  south,  etc.,  where  no  object  or  call  exists  to  divert  the  course, 
Jackson  ex  d.  Clark  v.  Beeves,  8  Caines,  293  ;  Brandt  ex  d.  Walton  v. 
Ogden,  1  Johns.  156,  but  in  Irwin  v.  Towne,  42  Gal.  326,  it  is  said  that 
they  are  to  be  so  taken  only  when  necessary  to  prevent  a  failure  for  want 
of  certainty  in  the  location  of  the  lines.  The  question  rarely  becomes  of 
great  importance  for  as  monuments  control,  the  angle  of  deflection,  of 
course,  would  be  determined  by  them  wherever  the  call  is  to  run  in  any 
direction  to  an  object,  and  where  no  object  is  given,  it  seems  hard  to 
imagine  that  any  other  interpretatipn  than  the  "  due"  one  could  be  well 
adopted,  for  how  is  the  amoijnt  of  deflection  intended  to  be  determined  or 
even  guessed  at  ? 

Determination  of  a  Boundary  by  Parol. 

It  often  happens  that  a  dispute  with  regard  to  the  proper  boundary  of  land 
arises  between  adjacent  owners  and  is  settled  by  a  compromise ;  the  ques- 
tion, therefore,  arises  whether  such  a  settlement  may  be  by  parol  or  whether 
it  falls  within  the  Statute  of  Frauds  and  must  be  in  writing.  The  law  upon 
this  subject  may  be  stated  to  be  that  where  there  is  an  honest  dispute  about 
a  boundary  line,  the  dispute  may  be  settled  by  a  parol  compromise  which 
fixes  the  line,  and  this  compromise,  acted  upon,  will  be  binding  upon 
the  parties  thereto,  for  as  said  in  Tyler  on  Boundaries,  quoted  with  appro- 
bation in  White  v.  Spreckels,  75  Cal.  610:  "Agreements  of  this  character 
are  not  subject  to  the  objection  that  they  are  within  the  Statute  of  Frauds 
because  they  are  not  considered  as  extending  to  the  title.  They  do  not 
operate  as  a  conveyance  so  as  to  pass  title  from  one  to  the  other,  but  pro- 
ceed upon  the  theory  that  the  true' line  of  separation  is  in  dispute  and  to 
some  extent  unknown  and  in  such  cases  the  agreement  serves  to  fix  the  line 
to  which  the  title  of  each  extends."  If  however  it  be  not  the  line  itself  that 
is  in  dispute  but  the  question  of  ownership,  so  that  a  compromise  or  agree- 
ment, nominally  fixing  the  line,  in  reality  conveys  or  quiets  title  to  land 
then  the  compromise  or  agreement  is  within  the  Statute  of  Frauds  and 
must  be  in  writing,  Alexander  v.  Wheeler,  69  Ala.  332 ;  Smith  v.  Bud- 
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ley,  1  Litt.  66 ;  Bost.  &  W.  B.  B.  Go.  v.  Sparhawk,  5  Mete.  469 ;  Mc- 
Galeb  v.  PradeCt,  25  Miss.  257 ;  Blair  v.  Smith,  16  Mo.  273 ;  Turner  v. 
Baker,  64  Id.  218;   Trussed  v.  Lewis,  13  Neb.  415;  Sawyer  v.  Fellows, 

6  N.  H.  107;  Prescott  v.  Hawkins,  12  Id.  20;  Glough  v.  Bowman,  15 
Id.  504 ;  Dudley  v.  Elkins,  39  Id.  78  ;  Stormes  v.  Snyder,  10  Johns. 
109  ;  Jdams  v.  Eockwell,  16  Wend.  311 ;  Terry  v.  Ghandler,  16  N.  T^v 
354  ;   Vosbergh  v.  Feator,  32  N.  Y.  561 ;  McAfferty  v.  Gonover's  Lessee, 

7  Oh.  St.  99;  5o6o  v.  Bichmond,  25  Id.  115;  McGoy  v.  Hutchinson,  8 
W.  &  S.  66 ;  Hagey  v.  Detweiler,  35  Pa.  St.  409 ;  Fleming  v.  Bamsay, 
46  Id.  252  ;  Pro^i  v.  MZZiams,  1  Yerg.  89 ;  Dement  v.  FtZZwms,  44 
Tex.  158;  Pickett  v.  Nelson,  71  Wise.  542;  Schraeder  Mining  Go.  v. 
Packer,  129  U.  S.  688;  and  see  Reed  on  the  Statute  of  Frauds,  Vol.  2, 
§  745  e<  seq. 

The  boundary  must  be  really  in  doubt,  but  there  is  authority  for 
holding  that  the  dispute  need  not  be  an  active  one,  it  is  enough  that  judi- 
cial action  would  be  required  to  authoritatively  settle  the  boundary  itself 
in  the  absence  of  a  compromise,  to  render  the  compromise  binding  in  the 
absence  of  a  writing,  Silvarer  v.  Hansen  (Cal.),  20  Pacif.  Rep.  136. 

A  boundary  may  become  in  certain  cases  fixed  by  estoppel  or  ,by  the 
Statute  of  Limitations,  but  the  consideration  of  these  topics  is  not  within 
the  purview  of  this  note. 


Eminent  Domain. 

ALFRED  S.  BROWN  v.  THOS.  B.  BEATTY. 

High  Court  of  Errors  and  Appeals  of  Mississippi,  October  Term,  1857. 
Reported  34  Mississippi,  237. 

Constitutional  law  :  eight  of  eminent  DOMAm.— The  right  of  eminent 
domain  is  an  inherent  and  essential  element  of  sovereignty ;  it  results  from 
the  social  compact,  and  would  exist,  without  any  express  provision  of  the 
organic  law  upon  the  subject. 

Same. — The  existence  of  the  right  of  eminent  domain  is  expressly  recognized 
in  the  Bill  of  Rights  (Const.  Art.  1,  J  13),  and  the  only  restrictions  placed 
on  its  exercise  are,  that  private  property  shall  not  be  taken,  or  applied  to 
public  use,  without  the  consent  of  the  legislature,  nor  without  just  com^ 
pensation  being  first  made  therefor. 

Same  :  private  propeety  may  be  taken  for  public,  but  not  for  pri- 
vate USE. — The  legislature  cannot,  in  the  exercise  of  the  right  of  eminent 
domain,  provide  for  the  appropriation  of  private  property  to  a  mere  pri- 
vate enterprise,  in  which  the  public  have  manifestly  no  interest.  Such  a 
provision  would  be,  in  effect,  a  judicial  sentence,  by  which  the  property 
of  one  citizen  would  be  taken  from  him  and  vested  in  another,  and  there- 
fore void  ;  but  it  is  not  essential  to  the  exercise  of  this  right,  that  the 
enterprise,  for  which  private  property  may  be  taken,  should  be  exclusively 
a  State  undertaking,  in  which  private  individuals,  as  such,  have  no  interest. 

Same  :  eaileoads,  "vvhen  owned  by  individuals,  aee  so  public  as  to 
authoeize  the  taking  of  peivate  peopeety  foe  theib  construc- 
TION.— It  is  the  right  and  dutj'  of  the  State  to  promote  the  welfare  and 
secure  the  happiness  of  its  members,  to  facilitate  and  cheapen  the  trans- 
portation of  the  products  of  labor,  and  to  increase  intercourse  among  the 
citizens.  The  construction  of  railroads  and  other  works  of  internal  im- 
provement, are  obviously  well  calculated  to  promote  these  objects  ;  and 
the  legislature  may  make,  or  cause  them  to  be  made,  at  the  public  expense. 
And  when  sucli  enterprises  are  engaged  in  by  private  individuals  under 
charters  of  incorporation,  although  in  respect  to  the  anticipated  pecuniary 
gain  of  the  corporations,  they  may  be  regarded  as  individual  and  private, 
yet  the  object  and  purpose  of  the  incorporation  being  the  public  advantage, 
they  are  also  works  of  a  public  character.  The  legislature  may,  therefore, 
in  the  exercise  of  the  right  of  eminent  domain,  provide  for  the  appropria- 
tion of  private  property,  to  an  incorporated  railroad  company,  so  far  as  it 
(384) 
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may  be  necessary,  for  the  completion  of  the  work,  first,  securing  the  pay- 
ment of  a  just  and  full  compeusatiou  therefor  to  the  owner. 

Same  :  claim  of  owner  for  damages,  cannot  be  set  off  by  enhanced 
value  of  his  remaining  lands,  from  consideration  of  railroad. 
— The  Bill  of  Rights  declares,  that  "no  person's  property  shall  be  taken 
or  applied  to  public  use  without  the  consent  of  the  legislature,  and  with- 
out just  compensation  being  first  made  therefor."  This  provision  secures 
to  the  owner  the  right  to  receive,  in  money,  the  cash  value  of  his  property 
thus  appropriated,  and  if  it  be  land,  also  full  indemnity  for  the  damage 
occasioned  thereby  to  his  adjacent  laud ;  the  owner  cannot,  therefore,  be 
compelled  to  receive  as  compensation,  the  enhancement  in  the  value  of  his 
remaining  property  occasioned  by  the  improvement  to  which  he  has  thus 
been  forced  to  contribute. 

Statute  :  unconstitutional  provision  does  not  vitiate  the  whole 
STATUTE. — An  unconstitutional  provision  in  a  statute  does  not  affect  other 
distinct  and  independent  provisions,  which  can  have  operation  without  it ; 
and  hence,  when  a  statute  provided  for  the  empanelling  of  a  jury,  by  the 
sheriff,  to  assess  the  value  of  the  land  necessary  for  the  location  and  build- 
ing of  a  railroad,  and  directed  that  they  should  take  into  the  estimate  the 
benefits  resulting  to  the  owner,  by  reason  of  the  location  of  the  road  on 
his  land,  towards  the  extinguishment  of  his  claim  for  damages,  the  pro- 
vision authorizing  the  empanelling  of  the  jury,  will  not  be  affected  by  the 
unconstitutionality  of  the  rule  prescribed  for  estimating  the  damages. 

Same  :  when  remedy  given  by  statute  is  exclusive  of  the  common 
LAW. — Where  the  legislature  has  authorized  the  erection  of  a  work  of 
interna] "improvement,  and  a  mode  is  prescribed,  by  statute,  for  the  assess- 
ment and  payment  of  damages  resulting  to  individuals  from  the  construe" 
tion  of  the  work,  the  parties  injured  are  confined  to  the  remedy  prescribed ;. 
which  is,  without  any  negative  words  used,  exclusive  of  the  remedy  which 
would  otherwise  exist  at  common  law.  See  5  Eng.  L.  &  E.  Kep.  104 ; 
5  Whart.  256 ;  1  Am.  Railway  Cases,  206  ;  15  Mass.  364 ;  16  lb.  466 ; 
31  Maine  R.  215 ;  4  Wend.  669 ;  Contra,  see  5  Cow.  165 ;  Carr  v.  Tlie 
Georgia  Eailroad  Company,  1  Kelly  (Ga. )  R.  524. 

Constitutional  law  :  justice  of  the  peace.— The  legislature  may 
authorize  a  justice  of  the  peace  to  issue  a  warrant  to  the  sheriff,  requir- 
ing him  to  summon  a  jury  to  assess  the  damages  sustained  by  the  pro- 
prietor, by  reason  of  the  location  of  a  railroad  upon  his  land. 

In  eeeor  from  the  Circuit  Court  of  Yallabusha  County.     Hon. 
William  L.  Haeeis,  Judge. 

It  is  unnecessary  to  set  out  the  pleadings,  further  than  they  are  stated 
in  the  opinion  of  the  court. 

The  defendant  justified  the  alleged  trespass,  upon  the  ground  that 
25 
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he  was  agent  and  contractor  of  the  Mississippi  Central  Eailroad  Com- 
pany, and  he  gave  in  evidence  the  proceedings  and  inquest  of  a  jury 
summoned  by  the  sheriff,  under  the  provisions  of  the  charter  of  that 
company,  assessing  the  value  of  the  land  of  the  plaintiff  used  by  the 
defendant  in  constructing  the  road,  at  $325;  and  that  the  company, 
before  he  entered  on  plaintiff's  premises,  tendered  this  amount  to  him. 

He  also  proposed  to  prove  that  the  plaintiff  had  taken  an  appeal 
from  the  award  of  the  jury,  and  that  the  same  was  then  pending  in 
the  Circuit  Court.  This  evidence,  upon  objection  of  the  plaintiff,  he 
was  not  allowed  to  introduce. 

The  plaintiff  had  verdict  and  judgment  for  $2000,  and  the  defendant 
sued  out  this  writ  of  error. 

H.  W.  Walter,  for  plaintiff  in  error. 

The  second  plea  of  defendant  below,  page  11  of  record,  was  good. 
It  states  the  location  of  the  railroad  on  plaintiff's  land,  disagreement 
as  to  value,  application  to  a  justice,  issuance  of  a  warrant,  summons  of 
a  jury,  that  plaintiff  was  present  when  the  jury  came  on  the  land  and 
made  their  assessment,  that  he  did  not  object  to  any  of  the  jury,  the 
assessment  and  tender  of  the  money,  &c.  The  real  point  of  demurrer 
to  this  plea  is,  that  it  does  not  state  that  the  jury  were  freeholders.  To 
this  we  reply,  the  presence  of  the  plaintiff,  and  his  failure  to  object  to 
the  jury.  His  silence  concludes  him.  3  Cushing  R.  1 ;  10  Pick.  R. 
275,  619;  11  lb.  466;  1  Met.  R.  508. 

The  first  plea  on  respondeat  ouster  was  good.  It  is  found  on  page 
16  of  record.  It  recites  the  location  of  the  road  on  plaintiff's  land, 
disagreement  as  to  damages,  application  to  a  justice,  issuance  of  his 
warrant,  that  a  jury  of  freeholders  was  summoned,  that  said  jury 
"  assessed  the  damages  that  would  result  to  the  plaintiff,  by  the  said 
company's  use  and  occupation  of  said  land  to  the  extent  prescribed  by 
the  charter,  and  assessed  said  damages  to  the  plaintiff's  land  at,"  &c.  &c., 
which  damages  were  tendered  and  refused,  the  appeal,  the  reduction  of 
the  inquisition  to  writing,  &c.,  and  that  the  defendant,  as  agent,  &c., 
entered  on  the  land  and  constructed  the  road-bed. 

What  objection  could  be  urged  to  this  plea  we  cannot  conceive.  We 
suppose,  however,  that  the  constitutionality  of  tliat  part  of  the  section 
of  the  act  of  incorporation  (Acts  1852,  page  70),  which  declares  that 
"  the  jury,  in  assessing  the  damages,  if  for  the  ground  occupied  by  said 
road,  shall  take  into  the  estimate  the  benefit  resulting  to  such  owner 
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by  reason  of  the  road  passing  through  said  land,  towards  the  extin- 
guishment of  such  claim  for  damages." 

For  the  purposes  of  this  suit,  it  might  be  conceded  that  this  particular 
clause  is  unconstitutional.  But  the  whole  of  the  section  is  not,  there- 
fore, unconstitutional.  If  the  legislature  pass  an  act  that  is  unconstitu- 
tional, it  is  void  only  for  the  excess.  Commercial  Bank  v.  Nolan,  7  How. 
Miss.  R.  532 ;  Exchange  Bank  of  Columhus  v.  Hines,  3  Ohio  State  E. 
1  (N.  S.).  Concede,  therefore,  for  argument,  that  the  above  provision 
is  unconstitutional,  the  company  seems  so  to  have  regarded  it,  and 
therefore  each  plea  alleges  that  the  jury  assessed  the  damages  which  the 
owner  would  sustain  by  the  use  and  occupation  of  the  land.  They 
disregarded  the  unconstitutional  provision,  and  gave  the  full  advantage 
of  their  assessment  to  the  plaintiff  without  any  offset.  This  was  clearly 
for  his  benefit,  and  he  cannot  compMin  of  it.  The  jury  gave  him  more 
than  by  law  he  was  entitled  to,  and  he  cannot  complain.  Appellee 
insists  that  the  jury  did  not  assess  the  damage  according  to  a  certain 
standard  of  damage,  which  standard,  he  says,  was  unconstitutional. 
The  reply  is,  that  the  jury  acted  on  the  constitutional  provision,  and 
disregarded  that  which  was  to  your  disadvantage,  and  you  shall  not  be 
heard  to  complain. 

We  beg  to  remind  the  court  that  this  allegation  is  made  in  all  the 
pleas. 

But  we  insist  that  this  grave  constitutional  question  cannot  be  pre- 
sented in  this  collateral  way.  On  the  trial,  as  shown  by  the  bill  of 
exceptions,  it  was  shown  that  the  company  had  assessed  the  damages 
by  a  jury,  as  by  its  charter  was  provided,  and  this  was,  by  the  very 
terms  of  the  charter,  a  bar  to  this  action,  until  the  case  as  made  upon 
the  inquest  was  reversed  by  an  appeal.  Then  the  question  should  have 
been  tried  on  the  case  which  would  properly  have  presented  this  con- 
stitutional question.  As  long  as  the  inquest  stood,  it  was  conclusive 
not  only  on  general  principles  of  law,  but  by  the  very  act  of  incorpora- 
tion itself. 

This  brings  us  to  the  fourth  error  complained  of  in  this  case,  and 
that  is,  that  the  court  permitted  the  defendant  below  to  read  all  the 
proceedings  below,  to  show  the  condemnation  of  the  land,  but  rejected 
evidence  to  show  that  plaintiff  had  appealed,  and  that  said  appeal  was 
then  pending.  It  was  right  that  defendant  should  show  that  there  was 
a  continued  reliance  on  the  inquest,  and  that  plaintiff  himself  did  not 
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regard  it  either  as  a  nullity  or  as  waived,  but  that  he  was  still  fighting 
the  case.  We  had  the  right  to  the  whole  of  the  proceedings  on  the 
inquest  or  no  portion  of  it. 

But  it  is  iijsisted  that  the  whole  proceedings  was  a  nullity,  as  plaintiff 
below  had  no  notice  of  the  assessment  of  his  damages.  The  proceeding 
was  in  rem,  and  the  legislature  made  no  provision  for  notice.  The  very 
entry  on  the  land  was  notice.  This  point  has  been  fully  decided  in  the 
case  of  Stewart  v.  Board  of  Police  of  Sinds  County,  25  Miss.  E..  479. 

But  we  insist  that  there  is  a  question  which  lies  at  the  very  founda- 
tion of  this  case,  and  which  must  dispose  of  it  in  favor  of  plaintiff  in 
error.  It  is  well  settled,  that  when  the  legislature,  under  the  right  of 
eminent  domain,  and  for  the  purpose  of  works  of  public  use,  authorizes 
an  act  or  series  of  acts  to  be  done,  the  natural  consequence  of  which 
will  be  injurious  to  third  persons,  and  prescribes  a  mode  for  assessing 
damage  for  those  injuries,  that  an  action  in  tort  will  not  lie  at  common 
law,  but  the  statutory  remedy  must  be  pursued. 

This  point  has  been  settled  in  England  in  the  case  of  the  North- 
western E.  E.  do.  V.  Bradley,  5  Eng.  L.  &  Eq.  R.  104 ;  in  Maine,  in 
Masov.  V.  Kennebeck  and  Portland  E.  E.  Co.,  31  Maine  E.  215;  in  New 
Hampshire,  in  Lebanon  v.  Olcott,  1  N.  H.  R.  339;  in  Massachusetts, 
in  Dodge  v.  County  Commissioners  of  Essex,  3  Met.  R.  380;  in  New 
York,  in  CalMing  v.  Baldwin,  4  Wend.  667;  in  Pennsylvania,  in  Knorr 
v.  Germantown  E.  E.  Co.,  5  Whart.  256 ;  in  New  Jersey,  in  Aldrich 
V.  Cheshire  E.  E.  Co.,  1  Foster,  359;  in  Illinois,  3  Carter,  285;  in 
Alabama,  Dyer  v.  Tuscaloosa  Bridge  Co.,  2  Porter,  296 ;  in  Connecti- 
cut, 9  Conn.  R.  436 ;  and  also  in  Vermont,  Virginia,  and  South  Caro- 
lina. The  question  in  this  case  is  directly  raised  by  the  second  plea  on 
respondeat  mister,  the  replication  thereto,  and  demurrer  to  replication. 
Under  the  charter,  either  party  may  apply  for  the  warrant  upon  the 
location  of  the  road,  it  being  due  the  proprietor  that  he  should  have 
immediate  compensation,  as  the  company  might  not  commence  the  work 
for  years  after  the  location,  and  it  being  due  to  the  company  that  they 
should  not  be  delayed,  should  they  desire  immediate  possession.  We 
insist,  therefore,  that  the  plaintiff  below  was  not  entitled  to  a  common 
law  remedy. 

We  insist,  further,  that  the  demurrers  should  have  extended  back  to 
that  most  singular,  anomalous,  and  uncertain  paper,  which  was  intended 
as  an  amended  complaint.     It  is  uncertain  in  every  particular. 
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The  constitutional  objection,  that  the  justice  could  not  issue  the 
warrant,  is  untenable.  He  is  called  upon  simply  to  issue  a  process, 
upon  which  he  is  required  to  pass  no  judgment,  and  take  no  action. 
He  may,  by  law,  issue  an  attachment  for  any  amount  of  money ;  but, 
if  more  than  fifty  dollars,  it  is  returned  to  another  tribunal,  and  his 
jurisdiction,  if  it  may  be  so  called,  is  at  an  end.  He  simply  issues 
process,  as  he  does  in  the  case  at  bar. 

W.  Brooke  and  F.  M.  Aldridge,  on  same  side. 

The  arguments  of  Messrs.  Brooke  and  Aldridge  were  mostly  confined 
to  the  points  made  on  the  pleadings,  and  as  they  were  not  passed  on  by 
the  court,  are  not  given. 

C  G.  Armistead,  for  defendant  in  error. 

There  is  no  error  in  the  judgment  of  the  court  below,  sustaining  the 
demurrers  to  the  first  and  second  pleas  of  appellant. 

The  pleas  do  not  allege  that  the  assessment  of  damages,  relied  on  as 
a  bar  to  this  suit,  was  made  in  conformity  with  the  provisions  of  the 
charter  of  the  Miss.  Central  Railroad  Company ;  but,  in  setting  out  the 
manner  in  which  the  assessment  was  made,  show  that  the  provisions  of 
said  charter  were  not  pursued. 

The  charter  requires  that  the  damages  shall  be  assessed  by  a  jury  of 
disinterested  freeholders.  The  pleas,  after  stating  the  manner  in  which 
the  warrant  of  the  justice  of  the  peace  was  applied  for,  how  issued, 
and  placed  in  the  hands  of  the  sheriff^,  allege  that  a  jury  was  summoned 
by  the  sherifi^,  who  assessed  the  damages,  &c.  They  do  not  show  that 
the  jury  who  assessed  the  damages  were  composed  of  twelve  disinter- 
ested freeholders. 

In  the  execution  of  a  power  in  derogation  of  the  common  law, 
nothing  can  be  presumed ;  but  everything  essential  to  its  due  execution 
must  be  alleged  and  proven. 

In  the  case  oi Sharp  v.  Speir,  4  Hill's  R.  86,  the  court  say:  "Every 
statute  authority,  in  derogation  of  common  law,  to  divest  the  title  of 
one,  and  transfer  it  to  another,  must  be  strictly  pursued,  or  the  title  will 
not  pass."  They  further  say,  "that  this  is  a  mere  naked  power  in  the 
corporation,  and  its  due  execution  is  not  to  be  made  out  by  intendment. 
He  must  show,  step  by  step,  that  everything  has  been  done  which  the 
statute  makes  essential  to  the  due  execution  of  the  power."  The  same 
principle  is  decided  in  the  cases  of  Williams  v.  Payton,  4  Wheaton,  77 ; 
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Bankendorf  v.  Taylor,  4  Peters,  349,  359 ;  Jackson  v.  Shepard,  7 
Cowen,  88;  AtUris  v.  Kinnan,  20  Wendell,  241,  245;  Thatcher  v. 
Pmjodl,  6  Wheat.  119;  Jackson  v.  East,  7  Wendell,  148. 

It  is  further  contended  that  said  pleas  were  bad  in  this :  they  each 
contain  two  distinct  matters  of  defence. 

1.  The  assessment  of  damages  under  the  charter, — a  matter  of  defence 
in  bar. 

2.  The  pendency  of  the  appeal,  taken  by  the  appellee  from  verdict 
of  the  jury  of  assessment, — a  matter  of  defence  in  abatement. 

In  the  case  of  BosweU  v.  Tunnell,  10  Ala.  R.  958,  the  court  held  that 
a  plea  "  that  the  plaintiff  impleaded  the  defendant  for  the  same  cause 
of  action  in  a  justice's  court,  and  there  obtained  a  judgment  against 
him,  which  he  appealed  to  the  county  court,  where  the  appeal  was  bind- 
ing at  the  return  term  of  the  writ,  is  a  good  plea  in  abatement." 

The  eighth  section  of  the  Mississippi  Central  Railroad  charter,  upon 
which  the  appellant  bases  his  defence,  provides,  "  That  when  the  presi- 
dent and  directors  of  said  company  cannot  agree  with  the  owner  of 
lands  over  which  said  road  shall  pass,  that  either  party  may  apply  to  a 
magistrate  for  a  warrant  directed  to  and  requiring  the  sheriff  to  summon 
twelve  disinterested  freeholders,  who  shall  be  sworn  by  said  justice  or 
sheriff,  to  assess  the  damages,  &c.  &c.  And  that  in  making  their  assess- 
ment they  shall  take  into  consideration  the  benefits  or  advantages  result- 
ing to  said  owner  by  reason  of  the  construction  of  said  railroad  through 
his  lands." 

This  section  of  said  charter  is  contrary  to  the  great  principle  of  equal 
rights  upon  which  our  government  is  founded,  and  violative  of  the  very 
letter  of  its  constitution. 

Private  property  cannot  be  taken  for  public  uses  without  just  com- 
pensation to  the  owner. 

What  is  just  compensation,  and  how  is  that  question  to  be  deter- 
mined ? 

In  the  case  of  Bloodgood  v.  Mohawk  and  H.  R.  B.  Company,  18 
Wendell,  page  35,  the  New  York  Court  of  Errors  say :  "  There  can  be 
uo  diversity  of  opinion  as  to  the  meaning  of  the  words  just  compema- 
tion;  it  is  a  fair  equivalent  in  money — a  quid  pro  quo;  it  is  a  recom- 
pense in  value  for  the  property  taken." 

The  same  doctrine  is  held  in  2  Dallas,  315;  9  Dana,  114;  Parham 
V.  Justices  of  Decatur  County,  9  Ga.  R.  341,  351. 
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In  the  case  of  Woodfolk  v.  The  Nashville  and  Chattanooga  R.  B. 
Company,  2  Swans.  E.  422,  the  Supreme  Court  of  Tennessee  decide, 
that  when  the  legislature,  in  the  exercise  of  a  power  conferred  by  the 
constitution,  assumes  to  appropriate  the  property  of  a  private  individual 
to  a  public  use,  in  the  construction  of  a  railroad,  it  cannot  prescribe 
how  much,  and  in  what,  the  owner  shall  be  compensated  for  the  prop- 
erty so  appropriated.  The  value  of  the  property  taken  must  be  assessed 
by  a  just  and  proper  tribunal,  and  the  amount  paid  in  money.  It  is  a 
debt  against  those  who  take  the  property,  and  must  be  paid  as  all  other 
debts. 

The  owner  thus  deprived  of  his  property  cannot  be  coerced  to 
receive  as  compensation  ameliorations  of  his  remaining  property,  or  the 
enhancement  of  its  value,  or  any  other  benefit  or  advantage,  either  real 
or  imaginary,  that  may  be  conferred  upon  him. 

The  measure  of  the  compensation  to  be  made  to  the  owner  in  such 
case,  is  the  fair  cash  value  of  the  property  taken  at  the  place,  and  in 
the  form  taken.  The  incidental  damages  or  benefits,  which  are  to  result 
to  him  from  whom  the  property  is  taken,  from  the  use  to  which  it  is 
to  be  applied,  form  no  element  in  the  computation  of  the  compensation. 
It  is  useless  to  go  further  for  authority  on  this  point;  no  other  is  neces- 
sary. It  then  follows,  that  if  the  provisions  of  the  charter  authorizing 
and  directing  the  assessment  were  unconstitutional,  the  action  of  the 
jury  affords  no  protection  to  the  appellant. 

In  the  case  of  Sharp  v.  Speir,  4  Hill  R.  89,  above  cited,  the  court 
say:  "There  is  but  little,  if  anything,  of  a  judicial  nature  in  the  pro- 
ceedings of  corporations  to  take  lands  either  by  way  of  assessments  or 
for  public  use."     2  Hill,  9-14. 

As  a  further  objection  to  the  validity  of  the  assessment  relied  on  by 
appellant,  I  insist  that  the  justice  of  the  peace  who  issued  the  warrant 
for  the  jury  of  assessment,  had  no  jurisdiction  over  the  matter  in  his 
official  capacity,  and  that  it  could  not  be  given  him  by  the  legislature. 

By  Article  4th,  sec.  23,  Eevised  Constitution  of  this  State,  the  juris- 
diction of  justices  of  the  peace  is  expressly  limited  to  causes  in  which 
the  principal  of  the  amount  in  controversy  does  not  exceed  fifty  dollars. 

By  the  same  instrument,  the  jurisdiction  of  boards  of  police  is  given, 
over  all  roads,  highways,  ferries,  and  other  matters  of  county  police. 
Article  4th,  sec.  20. 

And  the  jurisdiction  of  the  Probate  Court  confined,  to  matters  testa- 
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mentaiy  and  of  administration  in  orphans'  business,  &c.  &c.  Article 
4th,  sec.  18. 

The  eighth  section  of  said  railroad  charter,  above  quoted,  confers 
upon  a  justice  of  the  peace  the  power  of  issuing  his  warrant  to  the 
sheriff,  requiring  him  to  summon  twelve  disinterested  freeholders,  as 
a  jury  of  inquest  of  damages.  The  inquisition  of  said  jury  to  be 
reduced  to  writing,  signed,  sealed,  and  recorded  in  the  probate  clerk's 
office,  &c.  &c. 

This  clause  of  said  charter  does  not  create  an  inferior  court,  but  con- 
fers upon  a  justice  of  the  peace  jurisdiction  over  a  matter  pertaining 
exclusively  to  the  jurisdiction  of  the  boards  of  police. 

The  warrant  was  returned  before  the  justice,  together  with  the 
inquest  of  the  jury.  No  judgment  appears  to  have  been  rendered 
upon  it.  The  justice  of  the  peace  clearly  had  no  jurisdiction  of  the 
matter ;  neither  had  the  Probate  Court.  And  if  an  appeal  was  after- 
wards taken,  it  could  not  affect  the  validity  of  the  transaction;  for, 
"an  action  void  in  itself  cannot  be  made  valid  by  matters  subsequently," 

jB.  L.  Acee,  on  same  side. 

The  eighth  section  of  the  charter  of  this  company  is  void ;  and  all 
the  proceedings  had  in  pursuance  thereof,  in  this  case  are  also  void, 
because  they  conflict  with  that  provision  of  the  Constitution  of  the 
State,  which  says :  "  Nor  shall  any  person's  property  be  taken,  or 
applied  to  public  use,  without  the  consent  of  the  legislature,  and  with- 
out just  compensation  first  being  made  therefor." 

In  the  case  of  Rice  et  al.  v.  Danville,  Lancaster,  and  NicholasviUe 
Turnpike  Company,  7  Dana,  81,  82,  it  is  expressly  laid  down,  "that  an 
owner  of  private  property  cannot  be  required  to  pay,  in  any  direct 
mode,  for  any  benefit  or  advantage  which  may  accrue  to  him  from 
public  improvements,  for  the  constitution  protects  him  against  all  such 
demands." 

The  same  principle  was  recognized  in  the  case  of  Sutton's  Heirs  v. 
The  City  of  Louisville,  5  Dana,  30. 

The  above  cases  grew  out  of  a  provision  in  the  charters  of  the  above 
companies,  similar  to  the  one  at  bar. 

Again,  the  doctrine  is  expressly  laid  down,  that  "where  private 
property  is  required  for  public  uses,  the  owner  is,  by  the  constitution, 
entitled  to  a  just  compensation  for  it  in  money."    Thompson  v.  Orand 
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Gulf  Bailroad  and  Banking  Company,  3  How.  Miss.  246 ;  2  Kent  Com. 
339,  note. 

And  the  jury  cannot  deduct  from  the  damages  sustained  by  the 
owner  by  the  location  of  the  road,  the  estimated  value  of  advantages 
conferred  by  said  location.  Jacob  v.  dty  of  Louisville,  9  Dana,  113, 
114, 115, 116 ;  James  River  and  Kanawha  Company  v.  Turner,  9  Leigh, 
313,  335,  338. 

All  these  cases  avowdly,  plainly,  and  distinctly  deny  the  right  of 
deduction,  for  the  supposed  advantages  the  location  of  the  road  might 
confer.  See  also  Milwaukee  and  Mississippi  Bailroad  Company  v.  Eble, 
4  Chandler's  R.  84,  85. 

The  said  eighth  section,  therefore,  in  requiring  the  jury  of  inquest, 
"  in  estimating  the  damages"  sustained  by  the  owner,  "  to  take  into 
the  estimate  the  benefit  resulting  to  such  owner  or  owners  by  reason  of 
said  road  passing  through  or  upon  said  land,"  towards  the  extinguish- 
ment of  such  claim  for  damages,  was  illegal,  unconstitutional,  and  void ; 
and  the  action  of  the  jury  (see  pages  of  Transcript,  40,  41),  in  making 
such  a  deduction,  was  equally  illegal  and  void,  and  consequently  failed 
to  divest  Beatty  of  his  title  to  that  portion  of  the  land  so  assessed. 

This  first  plea  on  respondeai  ouster,  therefore,  in  setting  out  the  pro- 
ceedings of  said  jury  by  making  their  inquisition  a  part  thereof,  showed 
on  its  face  that  said  company  had  no  right  to  said  land ;  that  Brown 
became  a  trespasser  when  he  took  possession  of  the  same,  and  that  the 
plaintiff  was  entitled  to  a  recovery.  In  the  words  of  one  of  the  causes 
of  demurrer  assigned,  it  set  up  no  sufficient  defence  in  law. 

For  these  causes,  the  demurrers  were  sustained  to  said  three  pleas. 

A  statute,  authorizing  an  incorporated  company  to  take  private 
property,  without  compensation  to  the  injured  party,  is  unconstitutional. 

The  assessment  must  be  equitable,  and  the  compensation  adequate,  or 
the  act  is  unconstitutional  and  void.  Thaoher  v.  Dartmouth  Bridge  Co., 
18  Pickering's  E.  501 ;  Sinnickson  v.  Jackson,  4  Harrison's  N.  J.  E,. 
129;  Chadidck  v.  Haverhill  Bridge  Co.,  2  Dane's  Abr.  686  ;  Stevens  v. 
Middlesex  Canal  Co.,  12  Mass.  466. 

In  the  case  at  bar,  the  assessment  was  not  equitable,  nor  was  the 
compensation  adequate,  because  the  jury  deducted  from  the  damages 
sustained,  the  value  of  the  supposed  benefits  that  the  location  of  the 
road  might  confer ;  and,  on  this  account,  the  whole  proceedings  were 
irregular  and  void,  being  in  direct  conflict  with  the  constitution. 
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Brown  was,  then,  a  trespasser,  and  subjected  himself  to  the  suit 
brought  against  him. 

But  it  is  contended,  by  the  appellant's  (Brown's)  counsel,  that  this 
suit  could  not  be  instituted  while  the  appeal  fiom  the  verdict  of  the 
jury  was  pending. 

In  reply  to  this,  I  urge,  that  the  action  of  the  jury  below  was  illegal 
and  vDid,  and  the  appeal  was  only  taken  to  have  the  proceedings  below 
set  aside,  which  was  done.  "When  the  appeal  was  taken,  it  was  done 
with  a  protest.  See  Mississippi  Central  Railroad  Co.  v.  T.  B.  Beatty, 
No.  7820,  page  12,  denying  the  legality  and  constitutionality  of  the 
whole  proceedings. 

The  position  I  take  is,  that  the  whole  eighth  section,  in  relation  to 
the  manner  and  means  of  assessing  damages,  is  void ;  that,  in  conse- 
quence of  this  defect  in  the  charter  of  the  company,  no  provision  is 
made  for  the  assessment  of  damages  to  the  proprietors  of  lands ;  and, 
consequently,  that  the  injured  party  is  remitted  to  his  common  law 
remedy  for  trespasses  committed  on  his  property  by  the  company,  or 
their  agents,  or  contractors. 

But  a  much  stronger  position  is  sustained  by  numerous  authorities. 
The  doctrine  laid  down  is,  that  "if  a  statute  gives  a  remedy  in  the 
affirmative,  without  a  negative,  express  or  implied,  for  a  matter  which 
was  actionable  by  the  common  law,  the  party  may  sue  at  common  law, 
as  well  as  upon  the  statute,  for  this  does  not  take  away  the  common  law 
remedy."  1  Comyn's  Digest,  447,  C ;  1  Chitty's  Pleadings,  144 ;  Rex 
V.  RoMnson,  2  Burr,  803;  1  Saun.  E,.  136,  note  4;  1  Kelly  (Geo.  R.), 
556,  557. 

I  know  that  some  of  the  New  York  cases  go  to  the  extent,  that 
where  a  statute  gives  a  remedy,  that  the  common  law  remedy  is  taken 
away ;  but,  by  a  close  inspection  of  all  these  cases,  it  will  be  seen  that 
the  party  injured  took  the  benefit  of  the  statute  remedy.  But,  in  the 
case  at  bar,  Beatty  has  already  refused  to  acquiesce  in  the  proceedings 
under  this  charter;  has  denied  their  legality;  has  treated  the  parties  all 
the  time  as  trespassers  (see  Transcript,  page  27);  forbidding  Brown,  by 
letter,  from  entering  upon  his  land,  and  now  claims  damages  for  the 
trespasses  committed. 

"  Until  compensation  is  made,  a  street  cannot  be  opened  or  used ; 
but  an  entry  to  grade,  or  to  prepare  the  ground  for  that  purpose, 
would  be  illegal,  and  the  persons  so  entering  would  be  responsible  in 
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damages  to  the  owner  of  the  property."  Steuart  v.  The  Mayor  and 
City  Council  of  Baltimore,  7  Maryland  R,  516 ;  Baldwin's  Reports, 
224;  10  Watts,  63. 

Smith,  C.  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  in  the  Circuit  Court  of  Yallabusha,  to  recover 
damages  for  injuries  done  to  the  lands  of  the  plaintiif.  The  acts  of 
trespass  complained  of  were  alleged  to  have  been  committed  by  the 
defendant,  pretending  to  act  as  the  agent  and  contractor  of  the  Missis- 
sippi Central  Railroad  Company.  A  verdict  and  judgment  were  ren- 
dered for  the  plaintiif.  A  motion  was  made  for  a  new  trial,  which  was 
overruled;  whereupon  the  defendant  excepted,  and  sued  out  this  writ 
of  error. 

Several  points  are  made  upon  the  pleadings.  But,  as  the  defence 
relied  on  was  available  under  the  answer,  denying,  generally,  the  alle- 
gations of  the  complaint,  and  as  all  of  the  evidence  is  contained  in  the 
bill  of  exceptions,  we  will  consider  the  questions  arising  upon  the  merits 
of  the  controversy,  in  connection  with  the  judgment  upon  the  motion 
for  a  new  trial. 

It  is  conceded  that,  if  the  defence  set  up  was  invalid,  the  verdict  was 
warranted  by  the  evidence.  It  is,  therefore,  unnecessary,  at  least  for 
the  present,  to  notice  more  particularly  the  testimony  adduced  by  the 
plaintiff. 

The  defence  rests,  first,  upon  the  validity  of  certain  provisions  in  the 
charter  of  the  Mississippi  Central  Railroad  Company,  and  generally 
upon  the  question,  whether  the  remedy  therein  provided,  for  a  party 
aggrieved  by  the  assessment  of  damages  by  the  jury  of  inquest,  is  not 
exclusive  of  the  remedy  existing  at  common  law  for  injuries  done  to 
property  condemned  for  the  uses  of  the  company. 

Without  specially  examining  the  evidence  offered  in  behalf  of  the 
defendant,  it  is  sufficient  to  state,  generally,  that  if  the  provisions  of 
the  charter,  above  adverted  to,  should  be  upheld,  and  the  remedy  pro- 
vided in  the  act  of  incorporation  is  the  only  one  to  which  the  plaintiff 
was  entitled  to  resort,  the  verdict  ought  to  be  set  aside,  and  a  new  trial 
granted. 

The  cause  appears  to  have  been  submitted  to  the  jury  without 
instructions.  We  are,  hence,  at  a  loss  to  understand  the  precise  grounds 
upon  which  the  court  proceeded  in  overruling  the  motion  for  a  new 
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trial.  "We  may  suppose  that  the  court  acted  upon  the  reasons  assigned 
by  counsel,  in  this  court,  in  defence  of  the  judgment ;  or  that  the  more 
comprehensive  ground  was  assumed,  that  it  is  incompetent  for  the  legis- 
lature, by  law,  to  provide  for  the  appropriation  of  the  private  property 
of  the  citizen  to  incorporated  companies,  created  for  the  purpose  of 
constructing  railroads  or  other  works  of  internal  improvement. 

In  reference  to  this  latter  ground,  very  little,  at  this  day,  is  required 
to  be  said. 

The  right  of  eminent  domain  is  an  inherent  and  essential  element  of 
sovereignty.  It  results  from  the  social  compact;  and  hence,  would  exist 
without  any  express  provision  of  the  organic  law  upon  the  subject.  In 
this  commonwealth,  its  existence  is  recognized  in  the  Bill  of  Rights. 
And  the  only  restrictions  placed  upon  its  exercise,  are  that  private 
property  shall  not  be  taken  or  applied  to  public  use  without  the  con- 
sent of  the  legislature,  nor  without  just  compensation  being  first  made 
therefor.     Bill  of  Rights,  sect.  13. 

No  question  can  be  made  in  regard  to  the  existence  of  the  right.  In 
the  case  before  us,  and  all  similar  cases,  the  sole  inquiry  is,  whether  the 
condemnation  and  appropriation  of  the  land  for  the  purposes  and  in  the 
mode  prescribed  in  the  charter  is  the  taking  and  application  of  private 
property  to  public  use,  according  to  the  true  construction  of  the  Bill  of 
Rights  ? 

If  the  construction  of  the  Mississippi  Central  Railroad  were  a  mere 
private  enterprise,  in  which  the  people  of  the  State  have,  manifestly,  no 
interest,  the  provisions  of  the  charter  under  which  the  plaintiff's  lands 
were  taken  are  clearly  unconstitutional.  It  would  not,  in  that  view,  be 
an  act  of  legislation  done  in  the  exercise  of  the  right  of  eminent  domain. 
It  would,  in  effect,  be  a  judicial  sentence,  by  which  the  property  of  one 
citizen  would  be  taken  from  him  and  vested  in  others,  and  therefore  void. 

It  is  the  object  and  primary  duty  of  every  commonwealth  to  promote 
the  welfare  and  to  secure  the  happiness  of  its  members.  And  it  is 
undoubtedly  the  right,  as  well  as  the  duty,  of  the  legislature  to  advance 
these  objects  by  a  wise  and  judicious  exercise  of  its  delegated  authority. 
To  facilitate  and  cheapen  the  transportation  of  the  products  of  labor, 
and  to  increase  the  intercourse  amongst  the  citizens,  are  amongst  the 
means,  obviously,  best  calculated  to  promote  these  objects.  Railroads, 
and  similar  works  of  internal  improvement,  are  the  appliances  best 
adapted  to  these  purposes.     Consequently,  when  ithe  legislature  deems 
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such  works  expedient,  the  duty  and  right  devolves  upon  it  to  make 
them,  or  to  cause  them  to  be  made  at  the  public  expense.  But  even 
where  such  enterprises  are  engaged  in  by  individuals  under  charters  of 
incorporation,  they  are  not  the  less  undertakings  in  which  the  public 
have  an.  interest.  They  are  public  works,  intended  to  promote  the 
interests  of  the  community.  The  individual  corporators,  in  the  antici- 
pated pecuniary  benefit  which  may  result  to  them,  have  an  object  and 
an  interest  distinct  from  that  of  the  public.  In  that  respect  the  enter- 
prise is  individual,  and  the  corporation  private.  But  the  object  and 
purpose  of  the  incorporation  are  the  public  advantage.  This  gives  to 
the  work  its  public  character.  A  corporation  created  by  the  legislature 
with  a  view  to  the  construction  of  a  work  of  public  utility,  is  the  agency 
or  means  by  which  its  intentions  are  designed  to  be  carried  into  effect. 
When,  therefore,  the  object  justifies  it,  that  is  when,  by  means  of  an 
incorporated  company,  it  is  proposed  to  construct  any  work  of  internal 
improvement,  useful  and  beneficial  to  the  public ;  and  it  is  necessary  to 
the  completion  of  the  work,  all  the  authorities  hold  (and  there  seems 
upon  principle  no  reason  to  doubt)  that,  in  the  exercise  of  the  right  of 
eminent  domain,  the  legislature  may,  by  law,  provide  for  taking  and 
applying  private  property  to  that  purpose,  a  just  and  full  compensation 
being  firet  made  to  the  owner  therefor.  Indeed,  this  precise  question, 
although  never  before  directly  and  expressly  decided  in  this  court,  was 
scarcely  to  be  considered  an  open  one. 

The  eighth  section  of  the  charter  of  the  Mississippi  Central  Railroad 
Company,  upon  which  the  plaintiff  in  error  based  his  defence,  provides 
that  when  said  company  cannot  agree  upon  the  price  with  the  owner  of 
land  over  which  said  road  shall  pass,  that  either  party  may  apply  to  a 
magistrate,  for  a  warrant  directed  to  and  requiring  the  sheriff  to  summon 
twelve  disinterested  freeholders  of  his  county,  "who  shall  act  as  a  jury 
of  inquest  of  damages,  having  an  oath  or  affirmation  administered  first 
to  each,  by  said  sheriff  or  justice  of  the  peace,  justly  and  impartially  to 
value  the  damage  which  the  owner  or  owners  will  sustain  by  the  use 
and  occupation  of  the  land,  &c.,  required  by  said  company;  and  the 
jury,  in  estimating  the  damages,  if  for  the  ground  occupied  by  said 
road,  shall  take  into  the  estimate  the  benefit  resulting  to  such  owner 
or  owners,  by  reason  of  said  road  passing  through  or  upon  said  land, 
towards  the  extinguishment  of  such  claim  for  damages,"  &c. 

It  is  said,  by  counsel  for  the  defendant  in  error,  that  the  whole  pro- 
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ceeding  in  regard  to  the  assessment  of  the  damages  was  illegal  and  roid : 
1,  because  the  authority  conferred  upon  the  magistrate  to  summon  the 
jury  was  void,  being  repugnant  to  the  constitution ;  2,  because  full  and 
exclusive  jurisdiction  over  the  subject  of  roads  is  vested,  by  the  consti- 
tution, in  the  Board  of  County  Police ;  and  3,  because  the  mode  pre- 
scribed for  making  the  assessment  of  the  damage  to  the  land  violates 
the  constitution  of  this  State. 

The  first  and  second  objections  do  not  appear  to  be  pressed  with  con- 
fidence by  counsel ;  and  as,  in  our  opinion,  they  are  clearly  untenable, 
we  will  pass  to  the  consideration  of  the  third. 

The  party,  at  the  time  the  assessment  was  made,  was  entitled  to 
"just  compensation"  for  the  injury  sustained  in  consequence  of  the 
appropriation  of  his  property  to  the  uses  of  the  road.  No  diversity 
can  exist  as  to  the  true  construction  of  the  language  of  the  Bill  of 
Eights.  He  was  entitled  to  the  cash  value  of  the  land  when  the 
assessment  was  made,  and  also  to  be  indemnified  for  the  damage  to  his 
adjacent  land,  consequent  upon  the  location  of  the  road.  He  was 
entitled  to  be  paid  in  money.  It  was  as  clearly  incompetent  for  the 
legislature  to  prescribe  in  what  he  should  be  paid,  as  to  prescribe  how 
much  or  how  little  he  should  receive.  Manifestly,  a  party  whose 
property  has  been  taken  and  appropriated  to  public  use  in  the  con- 
struction of  a  railroad,  cannot  be  compelled  to  receive  as  compensation 
the  estimated  enhancement  in  the  value  of  his  remaining  property. 
The  cash  value  and  the  actual  damage  are  the  true  standard  by  which 
to  determine  the  compensation,  to  which  in  such  cases,  the  party  is 
entitled.  We  think,  therefore,  that  the  provision  in  the  eighth  section, 
by  which  the  jury  are  directed,  in  assessing  the  damages,  when  land  is 
the  subject,  to  take  into  the  estimate  as  an  offset  to  the  claim  of  com- 
pensation, "  the  benefit"  to  the  owner,  resulting  from  the  location  of  the 
road  upon  his  land,  is  invalid. 

But  because  this  provision  is  repugnant  to  the  Bill  of  Rights,  and 
therefore  void,  it  does  not  follow  that  the  other  provisions,  which  are 
distinct  and  independent  of  this,  are  also  invalid.  The  reverse,  accord- 
ing to  the  settled  rule  of  construction,  is  the  case.  The  authority  given, 
and  the  duty  imposed  upon  the  jury,  "justly  and  impartially  to  value 
the  damages,"  is  in  nowise  dependent  upon  the  provision,  by  which  the 
jury  are  directed  to  take  into  the  estimate  of  the  damages,  the  conse- 
quential benefit  to  the  owner  of  the  land.     It  was,  hence,  a  valid  legis- 
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lative  enactment.  And  as  the  jury  proceeded  under  legal  authority, 
their  verdict,  whether  erroneous  or  not,  was  clearly  not  void.  It  was 
sufficient  under  the  provisions  of  the  charter,  upon  tender  of  the 
damages  by  the  company,  to  vest  the  title  to  the  land  in  them,  unless 
set  aside  in  the  mode  prescribed  in  the  act  of  incorporation. 

The  jury  were  not  bound  to  observe  the  unconstitutional  provision. 
But  if,  in  point  of  fact,  they  did  take  into  the  estimate  the  consequential 
benefit  to  the  owner  of  the  land,  the  verdict  was  erroneous  and  unjust. 
And  a  remedy,  if  the  party  felt  himself  aggrieved,  was  provided  in  the 
act  of  incorporation.  This  brings  up  the  question,  whether  the  remedy 
therein  prescribed  is  a  bar  to  the  present  action. 

The  eighth  section  of  the  charter  provides  that  either  party,  the 
company,  or  the  person  whose  lands  have  been  condemned,  may,  within 
ten  days,  appeal  from  the  decision  of  the  jury  to  the  Circuit  Court  of 
the  county  in  which  the  land  is  situated ;  and  that  said  court  shall  pro- 
ceed in  such  cases,  as  in  cases  of  appeal  from  the  boards  of  police,  in 
relation  to  public  roads. 

In  some  of  the  adjudged  cases  it  has  been  held  that  the  remedy  pro- 
vided by  statute  for  the  assessment  of  damages  is  merely  cumulative, 
and  not  exclusive.  And  hence,  that  the  owner  may  maintain  an  action 
at  common  law,  for  the  injury  sustained.  Wilson  v.  Crittenden,  5  Cow. 
Eep.  165;  Carr  v.  The  Georgia  Railroad  Company,  1  Kelley,  524. 

These  decisions  seem  to  be  based  upon  the  principle  that,  if  a  statute 
gives  a  remedy  in  the  affirmative  for  a  matter  which  was  actionable  at 
the  common  law,  the  injured  party  may  sue  at  common  law  as  well  as 
upon  the  statute. 

But  in  the  class  of  cases  analogous  to  the  one  before  us,  the  question 
is  not  whether  an  action  might,  at  common  law,  be  maintained  against 
a  party  for  unlawful,  acts,  done  to  the  injury  of  others,  but  whether  an 
action  is  maintainable,  for  acts  committed  under  the  authority  and 
sanction  of  the  law,  but  which  have  proved  injurious  to  others. 

The  acts  complained  of  in  this  case,  if  done  without  authority  of 
law,  would  be  wholly  unjustifiable.  But  having  been  performed  in  the 
execution  of  a  power  conferred  by  the  legislature,  and  of  consequence 
under  the  sanction  of  the  law,  their  legal  character  was  changed.  It 
would  be  absurd  to  say  that  they  were  tortious  and  illegal.  If  the 
defendant  had  a  right  to  construct  the  road-bed  upon  the  land  of  the 
plaintiff,  what  wrong  was  committed?    The  very  nature  of  the  action 
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of  trespass  presupposes  the  unlawful  character  of  the  acts  complained  of. 
Upon  principle,  therefore,  it  is  clear  that  this  action  was  not  maintain- 
able. The  case  comes  completely  within  the  rule  that,  "  if  an  affirma- 
tive statute  which  is  introductory  of  a  new  law,  direct  a  thing  tp  be 
done  in  a  certain  manner,  that  thing  shall  not,  even  although  there  are 
no  negative  words,  be  done  in  any  other  manner/'  Dwarr.  on  St.  641. 
According  to  which  it  is  held,  in  the  great  majority  of  cases,  that  when 
the  legislature  has  authorized  the  erection  of  works  of  internal  improve- 
ment, deemed  convenient  and  useful  to  the  public,  and  a  mode  is  pro- 
vided, by  statute,  for  the  assessment  and  payment  of  damages  resulting 
to  individuals  from  the  construction  of  such  works,  that  parties  injured 
are  confined  to  the  remedy  prescribed,  which  is  substituted  for  the 
remedy  which  would  otherwise  exist  at  common  law.  5  Eng.  L.  &  E. 
Eep.  104;  5  Whart.  256;  1  Am.  Railway  Cases,  206;  15  Mass.  R. 
364;  16  lb.  466 ;  31  Maine  R.  215;  4  Wend.  667. 

In  this  case  the  legislature  has  gone  farther.  It  has  prescribed  the 
mode  of  assessment  and  payment,  given  to  the  aggrieved  party  the  right 
of  appeal,  and  declared  that  the  "  inquest  of  the  jury,  after  payment  or 
tender  of  the  valuation,  shall  be  admitted  to  record  in  the  office  of  the 
clerk  of  probates  of  the  proper  county,  and  be  a  bar  to  all  actions  for 
taking  and  using  such  property."  Charter,  8th  sec.  We  are,  therefore, 
after  a  careful  examination  of  the  whole  subject,  clearly  of  opinion  that 
this  action  was  not  maintainable  for  any  injury  alleged  to  be  done  to 
the  land  within  the  limits  of  the  road-way. 

There  was,  however,  evidence  before  the  jury  that  acts  of  trespass 
were  committed  upon  the  land  of  the  plaintiff,  adjoining  the  road-way. 
And  of  consequence  this  action  was  maintainable  to  recover  damages 
for  the  injuries  thereby  occasioned.  But  as  it  is  evident  from  the 
record,  that  the  jury  estimated  the  damages,  mainly,  with  reference  to 
the  injury  occasioned  by  the  location  of  the  road  upon  the  plaintiff's 
lands,  and  the  work  done  upon  the  road-way,  such  as  making  excava- 
tions, embankments,  &c.,  necessary  in  the  construction  of  the  bed  of 
the  road ;  and  that  the  injuries  done  to  the  adjoining  land  formed  a 
very  inconsiderable  item  in  their  estimate  of  the  whole  injury  sustained, 
it  would  be  extremely  unjust  and  improper  to  allow  the  verdict  to  stand. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial, 

Haistdy,  J.,  did  not  concur  in  the  above  opinion,  upon  the  point, 
that  the  part  of  the  statute  allowing  the  jury  of  inquest  to  take  into 
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consideration  the  advantages  to  accrue  to  the  adjacent  lands  of  the  pro- 
prietor over  whose  land  the  railroad  passed,  in  consequence  of  the  con- 
struction of  the  railroad,  is  unconstitutional.  Pie  was  of  opinion  that 
that  question  was  not  legitimately  presented  for  decision  in  this  case,  as 
the  verdict  of  the  jury,  being  under  valid  authority,  was  not  to  be  called 
in  question  in  this  collatei-al  proceeding,  and  could  only  be  examined 
upon  a  direct  proceeding,  bringing  before  this  court  the  proceedings 
taken  for  the  valuation  of  the  land  condemned  for  the  use  of  the  rail- 
road ;  and  he  further  expressed  his  inclination  to  the  opinion  that,  if 
that  question  had  been  properly  presented,  it  was  competent  for  the 
legislature  to  authorize  the  jury  of  inquest  to  take  into  consideration  all 
the  direct  advantages  and  disadvantages  arising  to  the  proprietor  of  the 
contiguous  lands  for  the  construction  of  the  railroad  over  his  lands,  and 
to  assess  the  damages  accordingly ;  reserving  to  himself  the  expression 
of  an  opinion  more  fully  upon  this  point  when  the  question  should  be 
presented  for  adjudication. 


THE  PEOPLE  ON  THE  RELATION  OF  JOSEPH  TROM- 
BLEY  V.  WILLIAM  HUMPHREY,  AUDITOR-GENERAL 
OF  THE  STATE. 

Supreme  Court  of  Michigan,  October  Term,  1871,  at  Detroit. 
[Reported  23  Michigan,  471.] 

Eminent  domain  of  State  confined  to  State  purposes :  Light-houses :  Act  No.  119 
of  1867  held  unconstitutional.  This  State  has  no  authority,  by  virtue  of  its 
eminent  domain,  to  condemn  private  lands  within  its  boundaries  for  the 
purpose  of  turning  the  same  over  to  the  United  States  for  the  erection  and 
maintenance  of  light-houses  thereon.  Act  No.  119  of  1867  (Sess.  L.,  1867, 
p.  158),  which  undertalies  to  authorize  the  governor  to  do  this,  is  uncon- 
stitutional, for  the  reason  that  its  enactments  are  not  within  the  sphere 
of  State  powers,  and  if  put  in  force  would  constitute  an  appropriation  of 
the  property  of  individuals  without  due  process  of  law. 

JEhninent  domain  defined ;  Necessity.  The  eminent  domain  is  the  rightful 
authority  which  exists  in  every  sovereignty  to  control  and  regulate  those 
rights  of  a  public  nature  which  pertain  to  its  citizens  in  common,  and  to 
appropriate  and  control  individual  property  for  the  public  benefit,  as  the 
public  safety,  necessity,  convenience  and  welfare  may  demand.  It  has  its 
foundation  in  the  imperative  law  of  necessity  which  alone  justifies  and 
limits  its  exercise. 
26 
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Scope  of  eminent  domain  of  the  States.  The  States  of  the  Union  cannot  any- 
more exercise  this  right  within  their  territorial  limits  for  purposes  which, 
under  the  division  of  powers  between  the  United  States  and  the  individual 
States,  are  within  the  sphere  of  the  sovereignty  of  the  United  Stales,  than 
as  if  the  two  governments  were  wholly  foreign  to  each  other.  Such  pur- 
poses, though,  to  be  accomplished  within  the  territorial  limits  of  a  State, 
are  beyond  the  scope  of  the  eminent  domain  of  such  State. 

Eminent  domain  of  the  United  States :  lAght-houses.  The  United  States  in  the 
'  exercise  of  its  sovereignty,  and  as  a  part  of  its  provision  for  the  regulation, 
control  and  protection  of  commerce,  erects  light-houses,  and  may  in  the 
exercise  of  its  eminent  domain,  by  observing  the  constitutional  require- 
ment of  making  due  compensation  therefor,  seize  and  condemn  the  prop- 
erty of  individuals  for  that  purpose. 

The  exercise  of  this  right  for  national  purposes,  not  among  the  ends  contemplated 
in  creation  of  State  governments.  The  right  of  eminent  domain  in  any 
sovereignty  exists  only  for  its  own  purposes  ;  and  to  furnish  machinery  to 
the  general  government  for  it  to  appropriate  lands  for  national  objects  is 
not  among  the  ends  contemplated  in  the  creation  of  the  State  government. 

Action  of  State  in  this  behalf,  provisional  only.  The  United  States  has  never, 
by  any  legislation,  undertaken  to  confer  upon  the  States  authority  to  judge 
of  its  needs  of  lands  for  national  purposes  or  to  assess  the  compensation 
it  should  pay,  and  any  such  judgment  and  assessment  must,  therefore,  be 
wholly  provisional  and  subject  to  its  acceptance  and  ratification. 

Aid  of  this  State  in  this  behalf,  not  analogous  to  its  aid  in  the  exercise  of  the  war 
power.  The  aid  of  the  State,  as  here  attempted  to  be  afforded,  in  obtain- 
ing a  site  for  a  light-house,  is  not  analogous  to  the  aid  it  gives  the  general 
government  in  rendering  its  war  power  effectual. 

Interest  of  the  State  in  coast-wise  commerce,  not  involved.  The  proceeding  under 
said  statute  cannot  be  sustained  on  the  ground  of  the  interest  of  the  State, 
by  reason  of  its  coast-wise  commerce,  in  the  establishment  oif  light-houses 
upon  these  waters.  The  statute  does  not  proceed  on  any  theory  of  State 
interest. 

Mandamus :  State  power  necessarily  involved :  Mutuality  of  the  Hght.  Where,  in 
a  proceeding  of  this  nature,  the  State  abandons  the  proceeding  before  its 
completion,  and  the  owner  of  the  lands,  sought  to  be  taken,  applies  for 
mandamus  to  compel  its  being  carried  into  effect,  the  question  of  the  State 
power  is  of  necessity  involved.  This  right,  if  it  exists  at  all,  must  be 
mutual. 

Consent  of  State,  not  condition  precedent :  Only  necessary  to  transfer  jurisdiction. 
The  consent  of  the  State  is  not  a  condition  precedent  to  the  taking  of  lands 
by  the  general  government.  Its  consent  is  required  only  for  the  purpose 
of  a  transfer  of  jurisdiction. 

Application  for  maTvdamus. 

A  sufficient  statement  of  the  case  is  given  in  the  opinion. 
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8.  M.  Green  and  Isaac  Marston,  for  the  relator. 

Dwiffhi  May,  Attorney- General,  aud  G.  V.  N.  Lothrop,  for  the 
respondent. 

CooLEY,  J.  On  the  27th  day  of  March,  1867,  the  legislature  of 
this  State  passed  an  act  purporting  to  authorize  and  empower  the 
governor  to  seize  and  take  possession  of  any  land,  not  exceeding  one 
hundred  and  sixty  acres,  within  the  State,  for  the  purpose  of  conveying 
the  same  to  the  United  States,  for  the  erection  and  maintenance  of 
light-houses  thereon.  For  this  purpose  he  was  to  appoint  three  com- 
missioners, who  were  to  enter  upon,  and  take  possession  of,  the  land  in 
the  name  of  the  State,  cause  the  same  to  be  surveyed  and  platted,  assess 
the  value  thereof,  to  fix  the  compensation  to  be  paid  by  the  State  there- 
for. Their  decision  was  to  be  filed  within  twenty  days  afiter  being 
made,  and  thereupon  the  title  to  the  land  seized  was  to  be  vested  abso- 
lutely in  the  State,  and  the  owners  and  claimants  of  the  land  were  to  be 
paid  from  the  State  treasury  the  sum  awarded.  And  the  governor  was 
further  empowered  to  convey  the  land,  so  seized,  to  the  United  States 
on  being  paid  the  amount  awarded,  together  with  the  expenses  incurred 
in  the  proceedings.  On  the  24th  day  of  February,  1869,  certain  amend- 
ments were  made  to  this  act,  which,  however,  are  not  of  importance  in 
our  present  discussion. 

On  the  14th  day  of  November,  1870,  the  governor  having  previously 
been  notified  from  the  office  of  light-house  engineers,  of  the  desire  of 
the  United  States  to  acquire  a  certain  site  for  a  light-house,  at  or  near 
the  mouth  of  the  Saginaw  River,  appointed  three  commissioners  to 
enter  upon,  and  take  possession  of,  the  same,  and  appraise  the  value 
and  fix  and  determine  the  compensation  to  be  paid  therefor  conform- 
ably to  the  requirements  of  the  act  aforesaid  as  so  amended.  These 
commissioners  proceeded  as  directed,  appraised  the  value  of  the  land 
and  fixed  the  compensation  to  be  paid  at  the  sum  of  seventeen  thousand 
four  hundred  and  ninety-six  dollars  and  eighty-four  cents,  and  duly 
filed  their  report  as  required  by  the  act.  The  officer  in  charge  of  the 
light-house  department,  however,  when  informed  of  this  report  and 
award,  immediately  notified  the  governor  that  the  sum  awarded  was 
regarded  as  excessive,  and  was,  moreover,  greater  than  the  appropria- 
tion made  by  congress  for  the  purpose;   and  for  these  reasons  the 
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acceptance  of  the  land  for  light-house  purposes  was  declined.  There- 
upon the  governor  apprised  the  commissioners  of  the  conclusion,  but 
the  owners  of  the  land,  claiming  that  the  title  had  passed  by  the  pro- 
ceedings to  the  State,  insisted  on  being  paid  the  sum  awarded,  .and 
having  demanded  from  the  auditor-general  a  warrant  for  such  payment 
and  being  refused,  one  of  them  has  instituted  this  proceeding  to  compel 
the  issue  and  delivery  of  such  warrant. 

The  State  resists  this  application  on  various  grounds,  some  of  which 
go  to  the  regularity  of  the  proceedings  merely.  The  view  we  take  of 
the  legislation,  however,  does  not  render  it  necessary  to  consider  objec- 
tions of  mere  form,  because  we  think  the  acts  in  question  have  no 
constitutional  warrant,  and  consequently  all  the  proceedings  taken  to 
condemn  land  under  them  are  void. 

If  the  State  has  authority  to  condemn  the  lands,  it  must  be  by  virtue 
of  its  eminent  domain ;  and  it  is  to  this  that  the  right  is  referred  by  the 
relator's  counsel.  The  eminent  domain  may  be  said  to  be  the  rightful 
authority  which  exists  in  every  sovereignty,  to  control  and  regulate 
those  rights  of  a  public  nature  which  pertain  to  its  citizens  in  common, 
and  to  appropriate  and  control  individual  property  for  the  public 
benefit,  as  the  public  safety,  necessity,  convenience  and  welfare  may 
demand.  The  authority  springs  from  no  contract  or  arrangement 
between  the  government  and  the  citizen  whose  property  may  be  appro- 
priated, but  it  has  its  foundation  in  the  imperative  law  of  necessity,  and 
is  recognized,  and  may  be  defended  and  enforced,  upon  the  ground  that 
no  government  could  perpetuate  its  existence  and  further  the  prosperity 
of  its  people,  if  the  means  for  the  exercise  of  any  of  its  sovereign  powers 
might  be  withheld  at  the  option  of  individuals.  The  right  being  thus 
found  to  rest  upon  necessity,  the  power  to  appropriate  in  any  case  must 
be  justified  and  limited  by  the  necessity;  and  whenever  in  any  instance 
the  government  or  its  officials  shall  attempt  to  seize  and  appropriate 
that  which  cannot  be  needful  to  the  due  execution  of  its  sovereign 
powers  or  the  proper  discharge  of  any  of  its  public  functions,  the  same 
means  of  resistance  and  legal  redress  are  open  to  the  owner  that  would 
be  available  in  case  of  a  like  seizure  by  lawless  individuals. — Matter  of 
Albany  Street,  11  Wend.  151.  Any  employment  of  the  power  for  other 
purposes  than  to  enable  the  government  to  exercise  and  give  effect  to 
its  proper  authority,  effectuate  the  purpose  of  its  creation  and  carry  out 
the  policy  of  its  laws,  could  not  be  rested  upon  the  justification  and 
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basis  which  underlie  the  power,  and  consequently  would  be  wholly 
unauthorized  and  inadmissible. 

The  States  of  this  Union  possess  the  eminent  domain  for  all  legiti- 
mate purposes  under  their  own  sovereignty.  They  may  take  and 
appropriate  lands  for  roads,  canals,  state-houses,  court-houses,  school- 
houses  and  many  other  purposes  needful  to  enable  them  to  accomplish 
the  objects  for  which  their  governments  have  been  created  by  their 
people.  But  there  are  other  public  objects  which,  though  to  be  accom- 
plished within  their  territorial  limits,  are  just  as  much  beyond  the  scope 
of  the  eminent  domain  as  possessed  and  exercised  by  them,  as  they 
would  be  if  to  be  accomplished  within  the  exclusive  jurisdiction  of  a 
foreign  nation.  Under  the  division  of  powers  between  the  United 
States  and  the  individual  States,  each  has  its  sphere  of  sovereignty, 
within  which  it  moves  and  operates  without  let  or  hindrance  from  the 
other,  and  within  that  sphere  it  employs  the  eminent  domain  wherever 
needful  to  the  complete  and  effectual  exercise  of  its  powers,  and  with  as 
little  occasion  or  necessity  for  the  permission  or  assistance  of  the  other 
as  if  the  two  governments  were  wholly  foreign  to  each  other,  instead 
of  being  constructed  as  parts  of  one  harmonious  system.  For  the  one 
to  enter  the  sphere  of  the  other  and  employ  its  officers  and  machinery 
in  the  exercise  of  its  eminent  domain  for  the  benefit  of  the  other  would 
not  only  be  as  much  without  warrant,  but  also  as  much  a  work  of 
supererogation,  as  for  the  United  States  to  exercise  the  like  authority 
and  employ  the  like  agencies  in  a  foreign  country  in  order  to  appro- 
priate individual  property  therein  for  the  benefit  of  the  government  of 
such  foreign  country,  which,  as  a  sovereignty,  had  powers  of  its  own 
fully  adequate  to  the  purpose. 

In  the  exercise  of  its  sovereignty,  and  as  a  part  of  its  provision  for 
the  regulation,  control  and  protection  of  commerce,  the  United  States 
erects  light-houses,  and  may  without  question  seize  the  property  of 
individuals  for  the  purpose,  observing  the  constitutional  requirement 
of  making  due  compensation  therefor.  To  do  this,  would  be  but  an 
'  ordinary  exercise  of  the  right  of  eminent  domain.  But  when  the  State 
undertakes  to  do  the  same,  not  for  any  purposes  of  its  own,  but  in 
order  to  turn  the  property  over  to  the  United  States,  the  difficulties 
appear  to  us  insurmountable.  In  the  first  place  there  can  be  no  neces- 
sity for  the  exercise  of  this  right  by  the  States  for  this  purpose,  for  the 
authority  of  the  nation  is  ample  for  the  supply  of  its  own  needs  in  this 
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regard  under  all  circumstances.  In  the  second  place,  the  eminent 
domain  in  any  sovereignty  exists  only  for  its  own  purposes ;  and  to 
furnish  machinery  to  the  general  government  tmder,  and  by  means  of, 
which  it  is  to  appropriate  lands  for  national  objects,  is  not  among  the 
ends  contemplated  in  the  creation  of  the  State  government.  Thus  we 
perceive  that  the  foundation  upon  which  must  repose  the  right  to 
appropriate  individual  property  against  the  will  of  the  owner  under 
the  eminent  domain,  is  wholly  wanting  in  the  case  before  us.  We  do 
not  doubt  that  the  appropriation  would  have  been  effectual  had  the 
United  States  seen  fit  to  accept  the  land  and  the  owners  to  receive  the 
compensation  awarded;  for  a  statute  may  transfer  the  title  to  land  in 
any  form  the  parties  mutually  assent  to — Embury  v.  Conner,  3  N.  Y. 
511 ;  but  until  the  assent  of  both  is  signified,  the  proceedings  are  and 
must  be  wholly  inoperative. 

When  we  look  into  the  legislation  of  congress,  we  discover  also  that 
the  United  States  has  never  undertaken  to  confer  upon  the  States 
authority  to  judge  of  its  needs  of  lands  for  national  purposes  or  to 
assess  the  compensation  it  should  pay.  Any  such  judgment  and 
assessment  must  consequently  be  wholly  provisional,  and  subject  to  its 
acceptance  and  ratification.  If  in  the  mean  time  the  title  to  land 
seized  could  vest  in  the  State,  and  the  State  could  be  required  to  make 
payment  therefor  as  is  attempted  by  this  proceeding,  we  reach  tha 
extraordinary  result,  that  the  State  may  seize  and  appropriate  the  lands 
of  an  individual  for  the  sole  purpose  of  turning  it  over  to  the  Union 
for  its  needs ;  while  on  the  other  hand  the  Union  is  at  liberty  to  accept 
it  or  not  at  its  option,  and  if  it  shall  refuse,  the  State,  whose  position 
in  the  taking  was  that  of  agent  merely,  without  any  interest  whatever 
of  its  own,  must,  nevertheless,  retain  and  pay  for  the  land,  while  the 
owner,  who  was  subject  to  this  obligation  only,  that  he  should  surrender 
his  property  to  the  public  needs,  is  found  to  have  been  deprived  of  it 
on  a  claim  of  necessity  which  the  government  repels,  and  has  no 
security  against  its  being  appropriated  to  any  private  purpose  for  which 
the  State  authorities  may  find  it  advantageous  to  sell  it.  This  simple 
statement  appears  to  us  to  demonstrate  that  the  State  can  have  no  such 
power  as  has  been  attempted  to  be  exercised  in  the  case  before  us.  It 
is  of  no  importance  in  this  proceeding  that  the  federal  authorities,  at 
first,  expressed  a  desire  for  the  appropriation  of  the  land.  Their  request 
to  that  effect  was  withdrawn  before  the  relator's  demand  was  made. 
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It  was  suggested  on  the  argument  that  the  aid  of  the  State  in  obtain- 
ing a  site  for  a  light-house,  is  analogous  to  the  aid  it  gives  the  general 
government  in  rendering  its  war  power  effectual  in  time  of  hostilities. 
But  we  are  unable  to  perceive  the  analogy.  The  duty  to  aid  in  a  war 
in  which  the  nation  is  engaged  is  one  which  is  incumbent  on  every 
individual  citizen,  and  the  machinery  of  the  States  may  very  properly 
be  employed  to  ensure  the  performance  of  that  duty.  The  power, 
which  the  federal  constitution  recognizes  in  the  States  to  arm  and  dis- 
cipline the  militia,  and  to  employ  military  force  to  suppress  insurrection 
and  repel  invasion,  implies  as  much.  The  parties  to  a  war  are  the 
government  and  people  of  the  nation  on  the  one  part  and  the  enemy  on 
the  other;  and  whatever  injury  an  individual  citizen  may  do  to  the  enemy, 
not  contravening  the  laws  of  war,  is  justiiiable,  and,  from  the  stand- 
point of  his  nation,  commendable.  But  there  is  no  duty  resting  upon 
either  State  or  individual  citizen  to  aid  the  nation  in  the  condemnation 
of  land  for  light-houses  purposes,  nor  does  the  nation  need  their  assist- 
ance in  such  a  proceeding.  The  parties  to  it  are  the  nation  on  the  one 
side  and  the  property  owner  on  the  other ;  and  any  interference  of  a 
third  party,  except  as  he  may  be  called  in  to  judge  between  them,  is 
mere  impertinence.  It  would  be  absurd  to  hold  that  an  individual 
might  intervene,  and  of  his  own  motion  seize  and  hold  the  property  of 
his  neighbor,  in  order  to  turn  it  over  to  the  nation  if  the  nation  should 
see  fit  to  take  and  use  it,  but  until  we  are  prepared  to  hold  this,  we 
shall  be  compelled  to  deny  to  the  States  the  like  power,  and  upon  the 
like  reasons. 

It  is  suggested  by  the  eminent  counsel  for  the  relator  that  the  pro- 
ceeding may  be  sustained  on  the  ground  of  the  interest  of  the  State,  by 
reason  of  its  coast-wise  commerce,  in  the  establishment  of  light-houses 
upon  these  waters.  But  the  act  does  not  proceed  on  any  theory  of 
State  interest.  It  assumes  that  the  taking  is  to  be  for  the  United  States 
exclusively.  It  is  not  necessary  for  us  to  consider,  therefore,  what 
might  be  the  result  were  the  theory  of  the  act  different. 

What  power  the  State  may  have  to  purchase  lands  with  the  voluntary 
consent  of  their  owners,  in  order  to  turn  them  over  to  the  nation  for 
light-house  or  any  other  national  purposes,  is  not  in  question  before  us. 
We  confine  our  remarks  to  the  precise  case  at  bar,  which  brings  under 
examination  a  proceeding  for  the  compulsory  taking  of  lands.  The 
State  abandons  the  proceeding  before  its  completion;  the  individual 
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seeks  to  compel  its  being  carried  into  effect.  The  right  to  do  so,  if  it 
exists  at  all,  must  be  mutual,  and  the  question  of  State  power  is  con- 
sequently involved  of  necessity. 

We  attach  no  importance  to  the  circumstance  that  no  law  of  congress 
can  be  shown  empowering  the  general  government  to  condemn  lands 
for  light-house  purposes.  When  congress  discovers  a  necessity  for  such 
legislation  there  can  be  little  doubt  of  its  adoption.  We  think  counsel 
is  in  error  in  supposing  that  the  assent  of  the  State  is  a  condition  pre- 
cedent to  the  taking  of  lands  by  the  general  government.  Its  consent 
is  required  only  for  the  purpose  of  a  transfer  of  jurisdiction.  The 
power  of  the  general  government  is  ample,  and  the  only  question  we 
are  to  discuss  is  the  authority  of  the  State  in  cases  in  which  the  right 
of  federal  action  is  unquestionable,  to  step  in  and  act  for  it.  , 

It  is  said  in  Comyn  that  "  Parliament  cannot  do  anything  out  of  its 
jurisdiction ;  as  it  cannot  make  a  person  inheritable  in  France." — Com. 
Dig.,  "Parliament,"  (K).  The  English  courts  have  frequently  recog- 
nized and  acted  upon  the  doctrine  that  offenses  can  be  punished  neither 
at  the  common  law  nor  under  statutes  except  by  the  sovereignty  against 
which  they  are  committed.  Thus  in  Butler's  Case,  referred  to  in  13 
Rep.  53,  and  again  in  3  Inst.  113,  which  was  a  case  of  robbery  on  the 
high  seas,  and  of  a  bringing  of  the  goods  afterwards  within  the  realm. 
Lord  Coke  says  the  judges  held  an  indictment  would  not  lie,  "  because 
the  original  taking  was  no  felony  whereof  the  common  law  took  conu- 
sance, because  it  was  done  upon  the  sea,  out  of  the  reach  of  the  common 
law."  The  same  doctrine  was  recognized  in  2  East  P.  C.  772 ;  Hegina 
V.  Prowes,  R.  &  M.  349;  Regina  v.  Lewis,  Dears.  &  Bell,  182;  Yat. 
108;  Story  Confl.  L.,  §§  516>  517.  "The  British  Parliament,"  it  was 
said  in  Lopez  v.  Burslem,  4  Moo.  P.  C.  C.  305,  "  has  no  general  power 
to  legislate  for  foreigners  out  of  the  dominions  and  beyond  the  juris- 
diction of  the  British  crown."  The  cases  in  which  the  like  doctrine 
has  been  accepted  and  followed  in  this  country  are  numerous,  and  some 
of  them  elaborately  considered.  The  case  of  Simmons  v.  Commonwealth, 
5  Binn.  617,  is  one  of  this  description,  and  we  refer  further  to  State 
v.  Knight,  2  Hayw.  109;  People  v.  Wright,  2  Caines,  213;  People  v. 
Gardner,  2  Johns.  477;  People  v.  Schenck,  lb.  479;  People  v.  Merrill, 
2  Park.  C.  R.  590;  State  v.  Carter,  3  Dutch.  501 ;  State  v.  La  Blanch, 
2  Vroom,  82 ;  State  v.  Main,  16  Wis.  398 ;  State  v.  Chapin,  17  Ark. 
561;  Johns  V.  State,  19  Ind,  421;  Commonwealth  v.  Uprichard,  3  Gray, 
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434.  No  reference  is,  of  course,  had  here  to  offenses  against  the  laws 
of  nations,  some  of  which  are  offenses  against  every  sovereignty,  and 
consequently  may  be  punished  by  any  one  of  them. 

When  we  have  reached  the  conclusion  that  the  laws  of  any  State  can 
operate  only  within  the  limits  of  its  sovereignty,  this  case  is  disposed  of. 
It  is  not  a  matter  of  importance  whether  those  limits  are  territorial  or 
by  defined  subjects.     This  court,  in  People  v.  Tyler,  8  Mich.  320,  felt 
constrained  to  confirm  a  conviction  in  a  State  court  of  one  who  had 
committed  an  offense  against  the  sovereignty  of  the  State,  notwith- 
standing he  had  been  erroneously  convicted  and  punished  by  the  local 
federal  court  for  the  same  act.     On  the  other  hand,  in  Spangler's  Case, 
11  Mich.  298,  the  court  denied  its  own  jurisdiction  to  inquire  into  thie 
regularity  of  an  exercise  of  federal  authority,  and  in  People  v.  Kidd, 
decided  a  few  days  since  (supra,  p.  440),  it  set  aside  as  wholly  unwar- 
ranted the  proceedings  of  a  subordinate  court  which  had  attempted  to 
restrain  a  federal  executive  officer  from  obeying   the  orders  of  his 
superior.     The  individual  sought  to  be  restrained  was  subject  to  the 
sovereignty  of  the  State,  and  might  be  punished  by  the  State  for  his 
trespasses  and  crimes,  but  the  sphere  of  his  official  duties  was  outside 
of  that  sovereignty,  and  must  be  taken  cognizance  of  by  the  govern- 
ment to  which  they  were  due.     Chief  Justice  Taney,  in  Ableman  v. 
Booth,  21  How.  523,  pointed  out  very  clearly  "  the  complex  character 
of  our  government,  and  the  existence  of  two  distinct  and  separate 
sovereignties  within  the  same  territorial  space,  each  of  them  restricted 
in  its  powers,  and  each  within  its  sphere  of  action,  prescribed  by  the 
constitution  of  the  United  States,  independent  of  the  other."     The  fact 
that  the  two  sovereignties  occupy  the  same  territorial  space,  so  far  from 
constituting  a  reason  why  either  should  exercise  authority  within  the 
sphere  appropriated  exclusively  to  the  other,  only  affords  an  additional 
reason  for  the  utmost  care  and  solicitude  that  each  may  keep  within  due 
bounds,  lest  collisions  shall  unhappily  occur,  and  exciting  and  unseemly 
conflicts  arise  to  threaten  the  stability  of  institutions,  the  perpetuity  of 
which  can  only  be  ensured  by  mutual  forbearance  and  justice,  and  by 
strict  adherence  to  the  fundamental  law. 

It  may  be  said  that  there  is  no  constitutional  provision  which  ex- 
pressly declares  that  the  State  shall  have  no  authority  to  appropriate 
property  for  the  public  uses  of  the  United  States,  and  that  the  powers 
not  prohibited  may,  on  general  principles,  be  exercised.     But  any  such 
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express  prohibition  would  be  an  act  of  supererogation.  All  constitu- 
tions are  subject  to  certain  implications,  which  are  as  effectual  limita- 
tions upon  power  as  if  expressly  declared.  One  of  these  is  that  the 
constitution  itself  is  made  to  define,  limit  and  apportion  the  powers  of 
the  government  it  creates  or  controls,  and  not  those  of  some  other 
government  or  authority.  On  this  ground  it  is  that  the  Bill  of  Eights 
added  by  amendments  to  the  federal  constitution  has  been  held  to  be  a 
protection  against  an  improper  or  tyrannical  exercise  of  federal  power 
only,  and  not  to  stand  between  the  States  and  their  citizens  for  the  like 
purpose. — Barron  v.  Baltimore,  7  Pet.  243 ;  Fox  v.  Ohio,  5  How.  410 ; 
Smith  V.  Maryland,  18  How.  71 ;  Fervear  v.  Commonwealth,  5  Wal.  475; 
TwitcheU  v.  Commonwealth,  7  Wal.  321.  Another  implication  is,  that 
the  powers,  which  the  constitution  defines,  limits  and  apportions  are  to 
be  exercised  within  the  limits  of  the  sovereignty  which  creates  it,  so 
that  a  prohibition  of  their  being  exercised  elsewhere  would  be  a  mere 
idle  formality.  We  are  not  told  by  the  constitution  of  this  State  that' 
its  criminal  laws  shall  not  apply  to  offenses  committed  within  the  limits 
of  sister  States ;  but  an  enactment  that  they  should  so  apply  would,  as 
has  been  well  said  by  the  Supreme  Court  of  New  Jersey,  be  void  upon 
general  principles. — State  v.  Carter,  3  Dutch.  501.  See  also  Johns  v. 
State,  19  Ind.  424.  Neither  does  the  constitution  forbid  the  State 
punishing  offenses  against  the  laws  of  congress ;  but  if  the  State  should 
attempt  to  punish  acts  which  are  offenses  only  against  such  laws,  it 
would  be  only  a  profitless  and  futile  attempt  to  reach  and  regulate 
subjects  outside  the  limits  of  its  authority.  The  constitution.  Art.  VI. 
§  32,  does  expressly  provide  that  no  person  shall  be  deprived  of  life, 
liberty  or  property,  without  due  process  of  law ;  and  that  cannot  be 
due  process  of  law  in  any  case  which  rests  upon  legislative  enactments 
either  not  properly  legislative  in  their  nature,  or  relating  to  subjects  not 
within  the  sphere  of  the  sovereignty  enacting  them.  This  court  held,  in 
Feople  v.  Salem,  20  Mich.  454,  that  a  legislative  act  originating  pro- 
ceedings by,  or  in  pursuance  of,  which,  individual  property  was  to  be 
taken  under  the  forms  of  taxation  for  the  benefit  of  a  private  corpora- 
tion, could  not  be  justified  as  an  exercise  of  legislative  power.  It  was 
not,  therefore,  due  process  of  law.  In  many  cases  the  courts,  while 
recognizing  to  the  fullest  extent  the  right  of  the  legislature  to  exercise 
discretionary  legislative  authority  except  as  forbidden,  have  neverthe- 
less enforced  the  implied  limitation  that  the  authority  exercised,  which 
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assumes  to  be  legislative,  must  be  legislative  in  fact. — Bowman  v.  Mid~ 
dleton,  1  Bay,  252 ;  Wilkinson  v.  Leland,  2  Pet.  627 ;  Terrett  v.  Taylor, 
9  Cranch,  43 ;  Ervin^s  Appeal,  16  Penn.  St.  266 ;  People  v.  Morris, 
13  Wend.  328 ;  People  v.  Draper,  15  N.  Y.  543,  per  Denio,  Ch.  J.; 
Wynehamer  v.  People,  13  N.  Y.  391,  per  Comstock,  J.  If  a  power  is 
not  within  the  general  delegation  of  authority  made  by  the  people,  it 
cannot  be  necessary  to  forbid  its  exercise  by  a  department  whose  whole 
authority  comes  from  the  delegation.  Such  is  the  case  here.  The 
authority  delegated  to  the  legislative  department  is  to  legislate  for  the 
State,  and  not  for  the  nation. 

For  the  reasons  assigned,  the  legislation  in  question  is  void.  The 
enactments  before  us  could  not  be  adopted  by  the  legislature,  because 
not  within  the  sphere  of  State  powers.  They,  therefore,  constitute  an 
attempt  to  appropriate  the  property  of  individuals  without  due  process 
of  law  J  and  the  State  authorities  were  justified  at  any  point  in  aban- 
doning the  proceedings  taken  under  them. 

The  writ  applied  for  is  denied. 

Cheistiancy,  J.,  and  Campbell,  Ch.  J.,  concurred. 
Graves,  J.,  concurred  in  the  result. 


KOHL  ET  AL.  v.  UNITED  STATES. 

Supreme  Court  of  the  United  States,  October  Term,  1875. 
[Beported  91  United  States  Reports  (1  Otto),  367.] 

The  right  of  eminent  domain  exists  in  the  government  of  the  United  States, 
and  may  be  exercised  by  it  within  the  States,  so  far  as  is  necessary  to  the 
enjoyment  of  the  powers  conferred  upon  it  by  the  Constitution. 

Where  congress  by  one  act  authorized  the  secretary  of  the  treasury  to  pur- 
chase in  the  city  of  Cincinnati  a  suitable  site  for  a  building  for  the  accom- 
modation of  the  United  States  courts  and  for  other  public  purposes,  and  by 
a  subsequent  act  made  an  appropriation  "for  the  purchase  at  private  sale, 
or  by  condemnation  of  such  site,"  power  was  conferred  upon  him  to 
acquire,  in  his  discretion,  the  requisite  ground  by  the  exercise  of  the 
national  right  of  eminent  domain  ;  and  the  proper  Circuit  Court  of  the 
United  States  had,  under  the  general  grant  of  jurisdiction  made  by  the 


412  KoHii  V.  United  States. 

act  of  1789,  jurisdiction  of  the  proceedings  brought  by  the  United  States 
to  secure  the  condemnation  of  the  ground. 
Where  proceedings  for  the  condemnation  of  land  are  brought  in  the  courts  of 
Ohio,  the  statute  of  that  State  treats  all  the  owners  of  a  parcel  of  ground 
as  one  party,  and  gives  to  them  collectively  a  trial  separate  from  the  trial 
of  the  issues  between  the  government  and  the  owners  of  other  parcels ; 
but  each  owner  of  an  estate  or  interest  in  each  parcel  is  not  entitled  to  a 
separate  trial. 

Eeeoe  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Ohio. 

This  was  a  proceeding  instituted  by  the  United  States  to  appropriate 
a  parcel  of  land  in  the  city  of  Cincinnati  as  a  site  for  a  post-office  and 
other  public  uses. 

The  plaintiffs  in  error  owned  a  perpetual  leasehold  estate  in  a  portion 
of  the  property  sought  to  be  appropriated.  They  moved  to  dismiss  the 
proceeding  on  the  ground  of  want  of  jurisdiction;  which  motion  was 
overruled.  They  then  demanded  a  separate  trial  of  the  value  of  their 
estate  in  the  property;  which  demand  the  court  also  overruled.  To 
these  rulings  of  the  court  the  plaintiffs  in  error  here  excepted.  Judg- 
ment was  rendered  in  favor  of  the  United  States. 

There  are  three  acts  of  congress  which  have  reference  to  the  acquisi- 
tion of  a  site  for  a  post-office  in  Cincinnati.  The  first,  approved  March 
2, 1872, 17  Stat.  39,  is  as  follows  :— 

"  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  congress  assembled,  That  the  secretary  of 
the  treasury  be,  and  he  is  hereby  authorized  and  directed  to  purchase 
a  central  and  suitable  site  in  the  city  of  Cincinnati,  Ohio,  for  the  erec- 
tion of  a  building  for  the  accommodation  of  the  United  States  courts, 
custom-house,  United  States  depository,  post-office,  internal-revenue 
and  pension  offices,  at  a  cost  not  exceeding  three  hundred  thousand 
dollars ;  provided  that  no  money  which  may  hereafter  be  appropriated 
for  this  purpose  shall  be  used  or  expended  in  the  purchase  of  said  site 
until  a  valid  title  thereto  shall  be  vested  in  the  United  States,  and  until 
the  State  of  Ohio  shall  cede  its  jurisdiction  over  the  same,  and  shall 
duly  release  and  relinquish  to  the  United  States  the  right  to  tax  or  in 
any  way  assess  said  site  and  the  property  of  the  United  States  that  may 
be  thereon  during  the  time  that  the  United  States  shall  be  or  remain 
the  owner  thereof." 
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In  the  Appropriation  Act  of  June  10,  1872,  17  Stat.  352,  a  further 
provision  was  made  as  follows  : — 

"  To  commence  the  erection  of  a  building  at  Cincinnati,  Ohio,  for 
the  accommodation  of  the  United  States  courts,  custom-house.  United 
States  depository,  post-office,  internal-revenue  and  pension  office,  and 
for  the  purchase,  at  private  sale  or  by  condemnation,  of  ground  for  a 
site  therefor, — the  entire  cost  of  completion  of  which  building  is  hereby 
limited  to  two  million  two  hundred  and  fifty  thousand  dollars  (inclusive 
of  the  cost  of  the  site  of  the  same), — seven  hundred  thousand  dollars ; 
and  the  act  of  March  12,  1872,  authorizing  the  purchase  of  a  site 
therefor,  is  hereby  so  amended  as  to  limit  the  cost  of  the  site  to  a  sum 
not  exceeding  five  hundred  thousand  dollars." 

And  in  the  subsequent  Appropriation  Act  of  March  3, 1873, 17  Stat. 
523,  a  further  provision  was  inserted  as  follows  : — 

"  For  purchase  of  site  for  the  building  for  custom-house  and  post- 
office  at  Cincinnati,  Ohio,  seven  hundred  and  fifty  thousand  dollars." 

Mr.  E.  W.  Kittredge  for  plaintiffs  in  error. 

1.  For  upwards  of  eighty  years,  no  act  of  congress  was  passed  for 
the  exercise  of  the  right  of  eminent  domain  in  the  States,  or  for  acquir- 
ing property  for  federal  purposes  otherwise  than  by  purchase,  or  by 
appropriation  under  the  authority  of  State  laws  in  State  tribunals.  A 
change  of  policy  by  congress  in  this  regard  should  not  be  supposed, 
unless  the  act  is  explicit.  We  do  not  raise  the  question  as  to  the  exist- 
ence of  the  right  of  eminent  domain  in  the  national  government ;  but 
congress  has  never  given  to  the  Circuit  Court  jurisdiction  of  proceedings 
for  the  condemnation  of  property  brought  by  the  United  States  in  the 
assertion  or  enforcement  of  that  right. 

In  view  of  the  uniform  practice  of  the  government,  the  proyision  in 
the  act  of  congress  "  for  the  purchase  at  private  sale  or  by  condemna- 
tion" means  that  the  land  was  to  be  obtained  under  the  authority  of  the 
State  government  in  the  exercise  of  its  power  of  eminent  domain. 
This  is  apparent  from  the  language  of  the  same  section  of  tlie  act  of 
congress  of  June  10,  1872,  which  appropriated  a  further  sum  for  the 
"  purchase"  of  a  site  in  Cincinnati,  and  also  appropriated  money  "  to 
obtain  by  purchase,  or  to  obtain  by  condemnation  in  the  courts  of  the 
State  of  Massachusetts,"  a  site  for  a  post-office  in  Boston. 

In  this  case,  the  State  delegates  its  sovereign  power  of  eminent 
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domain.  The  United  States,  if  it  accepts  this  grant  of  power,  accepts 
it  as  other  corporations  do,  as  the  agent  of  the  State,  and  must  exercise 
it  in  the  mode  and  by  the  tribunal  which  the  State  has  prescribed. 

1.  If  the  proceeding  was  properly  brought  in  the  Circuit  Court,  then 
the  act  of  congress  of  June  1, 1872, 17  Stat.  522,  requires  that  it  shall 
conform  to  the  provisions  of  the  law  of  the  State  in  a  like  proceeding 
in  a  State  court  The  eighth  section  of  the  act  of  Ohio  of  April  23, 
1872,  69  Ohio  Laws,  88,  secures  to  the  owner  of  "each  separate  parcel" 
of  property  a  separate  trial,  verdict,  and  judgment.  The  court  below 
erred  in  refusing  this  demand  of  the  plaintiff. 

Mr.  Assistant  Atiomey- General  Edwin  B.  Smith,  comlra. 

2.  The  right  of  eminent  domain  is  an  "inseparable  incident  of 
sovereignty."  Giesy  v.  C.  W.  &  T.  R.  B.  Co.,  4  Ohio  St.  323,  324 ; 
West  Biver  Bridge  v.  Dix,  6  How.  507;  2  Kent,  339 ;  Cooley,  Const. 
Lim.  526. 

Of  course  the  right  of  the  United  States  is  superior  to  that  of  any 
State.     Bobbins  v.  Comms.,  16  Pet.  447. 

The  authority  to  purchase  includes  the  right  of  condemnation. 
4  Kent's  Com.  372 ;  Burt  v.  Ins.  Co.,  106  Mass.  364 ;  7  Opinions  of 
Atfc'y-Gen.  114. 

Congress,  by  the  use  of  the  term  "condemnation,"  indicated  an 
expectation  that  it  might  and  would  be  resorted  to. 

The  legislature  of  Ohio  concurred  in  this  view  of  the  power  and 
necessity  of  such  action,  and  passed  an  act  of  expropriation.  69  Ohio 
Laws,  81.  But  the  right  of  a  State  to  act  as  an  agent  of  the  federal 
government,  in  actually  making  the  seizure,  has  been  denied.  23 
Mich.  471. 

The  power  to  establish  post-offices  includes  the  right  to  acquire  sites 
therefor,  and  by  appropiiation  if  necessary.  'Dickey  v.  Turnpike  Co., 
7  Dana,  113 ;  2  Story  on  Const.,  sect  1146. 

Original  cognizance  "of  all  suits  of  a  civil  nature  at  common  law  or 
in  equity,"  where  the  United  States  are  plaintiffs  or  petitioners,  is  given 
to  the  Circuit  Court  of  the  United  States. 

"  The  term  [suit]  is  understood  to  apply  to  any  proceeding  in  a  court 
of  justice  by  which  an  individual  pursues  that  remedy  which  the  law 
affords."     2  Pet  464. 

No  provision  of  local  law  confining  a  remedy  to  a  State  court  can 
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affect  a  suitor's  right  to  resort  to  the  federal  tribunals.  Hyde  v.  Stone, 
20  How.  170;  Fayne  v.  Hook,  7  Wall.  425;  Railway  Co.  v.  WhiUon, 
13  Id.  270. 

Therefore  the  United  States  had  the  right  to  pursue  in  the  Circuit 
Court  the  remedy  given  by  the  legislature  of  Ohio,  70  Ohio  Laws,  36. 

2.  The  power  to  consolidate  different  suits  by  various  parties,  so  as 
to  determine  a  general  question  by  a  single  trial,  is  expressly  given  by 
act  of  July  22,  1833.     3  Stat.;  21  R  S.,  ch.  18,  sect.  921,  p.  175. 

The  statute  of  Ohio,  69  Ohio  Laws,  88,  requires  that  the  trial  be  had 
as  to  each  parcel  of  land  taken,  not  as  to  separate  interest  in  each  parcel. 

Mr.  Justice  Steong  delivered  the  opinion  of  the  court. 

It  has  not  been  seriously  contended  during  the  argument  that  the 
United  States  government  is  without  power  to  appropriate  lands  or 
other  property  within  the  States  for  its  own  uses,  and  to  enable  it  to 
perform  its  proper  functions.  Such  an  authority  is  essential  to  its 
independent  existence  and  perpetuity.  These  cannot  be  preserved  if 
the  obstinacy  of  a  private  person,  or  if  any  other  authority,  can  prevent 
the  acquisition  of  the  means  or  instruments. by  which  alone  govern- 
mental functions  can  be  performed.  The  powers  vested  by  the  consti- 
tution in  the  general  government  demand  for  their  exercise  the  acquisi- 
tion of  lands  in  all  the  States.  These  are  needed  for  forts,  armories, 
and  arsenals,  for  navy-yards  and  light-houses,  for  custom-houses,  post- 
offices,  and  court-houses,  and  for  other  public  uses.  If  the  right  to 
acquire  property  for  such  uses  may  be  made  a  barren  right  by  the 
unwillingness  of  property-holders  to  sell,  or  by  the  action  of  a  State 
prohibiting  a  sale  to  the  federal  government,  the  constitutional  grants 
of  power  may  be  rendered  nugatory,  and  the  government  is  dependent 
for  its  practical  existence  upon  the  will  of  a  State,  or  even  upon  that 
of  a  private  citizen.  This  cannot  be.  No  one  doubts  the  existence  in 
the  State  governments  of  the  right  of  eminent  domain, — a  right  distinct 
from  and  paramount  to  the  right  of  ultimate  ownership.  It  grows  out 
of  the  necessities  of  their  being,  not  out  of  the  tenure  by  which  lands 
are  held.  It  may  be  exercised,  though  the  lands  are  not  held  by  grant 
from  the  government,  either  mediately  or  immediately,  and  independent 
of  the  consideration  whether  they  would  escheat  to  the  government  in 
case  of  a  failure  of  heirs.  The  right  is  the  offspring  of  political  neces- 
sity; and  it  is  inseparable  from  sovereignty,  unless  denied  to  it  by  its 
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fundamehtal  law.  Vattel,  c.  20,  34;  Bynk.,  lib.  2,  c.  15 ;  Kent's  Com. 
338-340 ;  Cooley  on  Const.  Lim.  584  d  seq.  But  it  is  no  more  neces- 
sary for  the  exercise  of  the  powers  of  a  State  government  than  it  is  for 
the  exercise  of  the  conceded  powers  of  the  federal  government.  That 
government  is  as  sovereign  within  its  sphere  as  the  States  are  within 
theirs.  True,  its  sphere  is  limited.  Certain  subjects  only  are  com- 
mitted to  it  J  but  its  power  over  those  subjects  is  as  full  and  complete 
as  is  the  power  of  the  States  over  the  subjects  to  which  their  sovereignty 
extends.     The  power  is  not  changed  by  its  transfer  to  another  holder. 

But,  if  the  right  of  eminent  domain  exists  in  the  federal  government, 
it  is  a  right  which  may  be  exercised  within  the  States,  so  far  as  is 
necessary  to  the  enjoyment  of  the  powers  conferred  upoi)  it  by  the 
constitution.  In  Abhman  v.  JBoothj  21  How.  523,  Chief  Justice  Taney 
described  in  plain  language  the  complex  nature  of  our  government,  and 
the  existence  of  two  distinct  and  separate  sovereignties  within  the  same 
territorial  space,  each  of  them  restricted  in  its  powers,  and  each,  within 
its  sphere  of  action  prescribed  by  the  constitution  of  the  United  States, 
independent  of  the  other.  Neither  is  under  the  necessity  of  applying 
to  the  other  for  permission  to  exercise  its  lawful  powers.  Within  its 
own  sphere,  it  may  employ  all  the  agencies  for  exerting  them  which  are 
appropriate  or  necessary,  and  which  are  not  forbidden  by  the  law  of  its 
being.  When  the  power  to  establish  post-offices  and  to  create  courts 
within  the  States  was  conferred  upon  the  federal  government,  included 
in  it  was  authority  to  obtain  sites  for  such  offices  and  for  court-houses, 
and  to  obtain  them  by  such  means  as  were  known  and  appropriate. 
The  right  of  eminent  domain  was  one  of  those  means  well  known  when 
the  constitution  was  adopted,  and  employed  to  obtain  lands  for  public 
uses.  Its  existence,  therefore,  in  the  grantee  of  that  power,  ought  not 
to  be  questioned.  The  constitution  itself  contains  an  implied  recogni- 
tion of  it  beyond  what  may  justly  be  implied  from  the  express  grants. 
The  fifth  amendment  contains  a  provision  that  private  property  shall 
not  be  taken  for  public  use  without  just  compensation.  What  is  that 
but  an  implied  assertion,  that,  on  making  just  compensation,  it  may  be 
taken  ?     In  Cooley  on  Constitutional  Limitations,  626,  it  is  said, — 

"  So  far  as  the  general  government  may  deem  it  important  to  appro- 
priate lands  or  other  property  for  its  own  purposes,  and  to  enable  it  to 
perform  Its  functions, — as  must  sometimes  be  necessary  in  the  case  of 
forts,  light-houses,  and  military  posts  or  roads,  and  other  conveniences 
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and  necessities  of  government, — the  general  government  may  exercise 
the  authority  as  well  within  the  States  as  within  the  territory  under  its 
exclusive  jurisdiction  :  and  its  right  to  do  so  may  be  supported  by  the 
same  reasons  which  support  the  right  in  any  case ;  that  is  to  say,  the 
absolute  necessity  that  the  means  in  the  government  for  performing  its 
functions  and  perpetuating  its  existence  should  not  be  liable  to  be  con- 
trolled or  defeated  by  the  want  of  consent  of  private  parties  or  of  any 
other  authority." 

We  refer  also  to  TrotMey  v.  Humphrey,  23  Mich.  471 ;  10  Pet.  723; 
Dickey  v.  Tampihe  Co.,  7  Dana,  113;  McOuUough  v.  Maryland,  4 
Wheat.  429. 

It  is  true,  this  power  of  the  federal  government  has  not  heretofore 
been  exercised  adversely ;  but  the  non-user  of  a  power  does  not  dis- 
prove its  existence.     In  some  instances,  the  States,  by  virtue  of  their 
own  right  of  eminent  domain,  have  condemned  lands  for  the  use  of  the 
general  government,  and  such  condemnations  have  been  sustained  by 
their  courts,  without,  however,  denying  the  right  of  the  United  States 
to  act  independently  of  the  States.     Such  was  the  ruling  in  Gilmer  v. 
Lime  PoirU,  18  Cal.  229,  where  lands  were  condemned  by  a  proceeding 
in  a  State  court  and  under  a  State  law  for  a  United  States  fortification. 
A  similar  decision  was  made  in  Burt  v.  The  Merchant^  Ins.  Co.,  106 
Mass.  356,  where  land  was  taken  under  a  State  law  as  a  site  for  a  post- 
office  and  sub-treasury  building.      Neither  of  these  cases  denies  the 
right  of  the  federal  government  to  have  lands  in  the  States  condemned 
for  its  uses  under  its  own  power  and  by  its  own  action.     The  question 
was,  whether  the  State  could  take  lands  for  any  other  public  use  than 
that  of  the  State.     In  Tromhley  v.  Humphrey,  23  Mich.  471,  a  different 
doctrine  was  asserted,  founded,  we  think,  upon  better  reason.      The 
proper  view  of  the  right  of  eminent  domain  seems  to  be,  that  it  is  a 
right  belonging  to  a  sovereignty  to  take  private  property  f6r  its  own 
public  uses,  and  not  for  those  of  another.     Beyond  that,  there  exists  no 
necessity ;  which  alone  is  the  foundation  of  the  right.     If  the  United 
States  have  the  power,  it  Inust  be  complete  in  itself.     It  can  neither  be 
enlarged  nor  diminished  by  a  State.     Nor  can  any  State  prescribe  the 
manner  in  which  it  must  be  exercised.      The  consent  of  a  State  can 
never  be  a  condition  precedent  to  its  enjoyment.      Such  consent  is 
needed  only,  if  at  all,  for  the  transfer  of  jurisdiction  and  of  the  right 
of  exclusive  legislation  after  the  land  shall  have  been  acquired. 

27 
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It  may,  therefore,  fairly  be  concluded  that  the  proceeding  in  the  case 
we  have  in  hand  was  a  proceeding  by  the  United  States  government  in 
its  own  right,  and  by  virtue  of  its  own  eminent  domain.  The  act  of 
congress  of  March  2, 1872, 17  Stat.  39,  gave  authority  to  the  secretary 
of  the  treasury  to  purchase  a  central  and  suitable  site  in  the  city  of 
Cincinnati,  Ohio,  for  the  erection  of  a  building  for  the  accommodation 
of  the  United  States  courts,  custom-house.  United  States  depository, 
post-office,  internal-revenue  and  pension  offices,  at  a  cost  not  exceeding 
$300,000 ;  and  a  proviso  to  the  act  declared  that  no  money  should  be 
expended  in  the  purchase  until  the  State  of  Ohio  should  cede  its  juris- 
diction over  the  site,  and  relinquish  to  the  United  States  the  right  to 
tax  the  property.  The  authority  here  given  was  to  purchase.  If  that 
were  all,  it  might  be  doubted  whether  the  right  of  eminent  domain  was 
intended  to  be  invoked.  It  is  true,  the  words  "  to  purchase"  might  be 
construed  as  including  the  power  to  acquire  by  condemnation;  for,, 
technically,  purchase  includes  aU  modes  of  acquisition  other  than  that 
of  descent.  But  generally,  in  statutes  as  in  common  use,  the  word  is 
employed  in  a  sense  not  technical,  only  as  meaning  acquisition  by 
contract  between  the  parties,  without  governmental  interference.  That 
congress  intended  more  than  this  is  evident,  however,  in  view  of  the 
subsequent  and  amendatory  act  passed  June  10,  1872,  which  made  an 
appropriation  "for  the  purchase  at  private  sale  or  by  condemnation  of 
the  ground  for  a  site"  for  the  building.  These  provisions,  connected 
as  they  are,  manifest  a  clear  intention  to  confer  upon  the  secretary  of 
the  treasury  power  to  acquire  the  grounds  needed  by  the  exercise  of  the 
national  right  of  eminent  domain,  or  by  private  purchase,  at  his  dis- 
cretion. Why  speak  of  condemnation  at  all,  if  congress  had  not  in 
view  an  exercise  of  the  right  of  eminent  domain,  and  did  not  intend  to 
confer  upon  the  secretary  the  right  to  invoke  it  ? 

But  it  is  contended  on  behalf  of  the  plaintiffs  in  error  that  the 
Circuit  Court  had  no  jurisdiction  of  the  proceeding.  There  is  nothing 
in  the  acts  of  1872,  it  is  true,  that  directs  the  process  by  which  the 
contemplated  condemnation  should  be  effected,  or  which  expressly 
authorizes  a  proceeding  in  the  Circuit  Court  to  secure  it.  Doubtless 
congress  might  have  provided  a  mode  of  taking  the  land,  and  deter- 
mining the  compensation  to  be  made,  which  would  have  been  exclusive 
of  all  other  modes.  They  might  have  prescribed  in  what  tribunal  or 
by  what  agents  the  taking  and  the  ascertainment  of  the  just  compensa- 
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tion  should  be  accomplished.  The  mode  might  have  been  by  a  com- 
mission, or  it  might  have  been  referred  expressly  to  the  Circuit  Court ; 
but  this,  we  thinlt,  was  not  necessary.  The  investment  of  the  secretary 
of  the  treasury  with  power  to  obtain  the  land  by  condemnation,  without 
prescribing  the  mode  of  exercising  the  power,  gave  him  also  the  power 
to  obtain  it  by  any  means  that  were  competent  to  adjudge  a  condemna- 
tion. The  Judiciary  Act  of  1789  conferred  upon  the  circuit  courts  of 
the  United  States  jurisdiction  of  all  suits  at  common  law  or  in  equity, 
when  the  United  States,  or  any  office  thereof,  suing  under  the  authority 
of  any  act  of  congress,  are  plaintiffs.  If,  then,  a  proceeding  to  take 
land  for  public  uses  by  condemnation  may  be  a  suit  at  common  law, 
jurisdiction  of  it  is  vested  in  the  Circuit  Court.  That  it  is  a  "  suit" 
admits  of  no  question.  In  Weston  v.  Charleston,  2  Pet.  464,  Chief 
Justice  Marshall,  speaking  for  this  court,  said,  "  The  term  [suit]  is 
certainly  a  very  comprehensive  one,  and  is  understood  to  apply  to  any 
proceeding  in  a  court  of  justice  by  which  an  individual  pursues  that 
remedy  which  the  law  affords.  The  modes  of  proceeding  may  be 
various ;  but,  if  a  right  is  litigated  in  a  court  of  justice,  the  proceeding 
by  which  the  decision  of  the  court  is  sought  is  a  suit."  A  writ  of 
prohibition  has,  therefore,  been  held  to  be  a  suit ;  so  has  a  writ  of  right, 
of  which  the  Circuit  Court  has  jurisdiction  (Green  v.  Liter,  8  Cranch, 
229) ;  so  has  habeas  corpus.  Holmes  v.  Jamison,  14  Pet.  564.  When, 
in  the  eleventh  section  of  the  Judiciary  Act  of  1789,  jurisdiction  of 
suits  of  a  civil  nature  at  common  law  or  in  equity  was  given  to  the 
circuit  courts,  it  was  intended  to  embrace  not  merely  suits  which  the 
common  law  recognized  as  among  its  old  and  settled  proceedings,  but 
suits  in  which  legal  rights  were  to  be  ascertained  and  determined  as 
distinguished  from  rights  in  equity,  as  well  as  suits  in  admiralty.  The 
right  of  eminent  domain  always  was  a  right  at  common  law.  It  was 
not  a  right  in  equity,  nor  was  it  even  the  creature  of  a  statute.  The 
time  of  its  exercise  may  have  been  prescribed  by  statute ;  but  the  right 
itself  was  superior  to  any  statute.  That  it  was  not  enforced  through 
the  agency  of  a  jury  is  immaterial ;  for  many  civil  as  well  as  criminal 
proceedings  at  common  law  were  without  a  jury.  It  is  difficult,  then, 
to  see  why  a  proceeding  to  take  land  in  virtue  of  the  government's 
eminent  domain,  and  determining  the  compensation  to  be  made  for  it, 
is  not,  within  the  meaning  of  the  statute,  a  suit  at  common  law,  when 
initiated  in  a  court.     It  is  an  attempt  to  enforce  a  legal  right.     It  is 
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quite  immaterial  that  congress  has  not  enacted  that  the  compensation 
shall  be  ascertained  in  a  judicial  proceeding.  That  ascertainment  is  in 
its  nature  at  least  quasi  judicial.  Certainly  no  other  mode  than  a 
judicial  trial  has  been  provided. 

It  is  argued  that  the  assessment  of  property  for  the  purpose  of  taking 
it  is  in  its  nature  like  the  assessment  of  its  value  for  the  purpose  of 
taxation.  It  is  said  they  are  both  valuations  of  the  property  to  be 
made  as  the  legislature  may  prescribe,  to  enable  the  government,  in  the 
one  case,  to  take  the  whole  of  it,  and  in  the  other  to  take  a  part  of  it 
for  public  uses ;  and  it  is  argued  that  no  one  but  congress  could  pre- 
scribe in  either  case  that  the  valuation  should  be  made  in  a  judicial 
tribunal  or  in  a  judicial  proceeding,  although  it  is  admitted  that  the 
legislature  might  authorize  the  valuation  to  be  thus  made  in  either  case. 
If  the  supposed  analogy  be  admitted,  it  proves  nothing.  Assessments 
for  taxation  are  specially  provided  for,  and  a  mode  is  prescribed.  No 
other  is,  therefore,  admissible.  But  there  is  no  special  provision  for 
ascertaining  the  just  compensation  to  be  made  for  land  taken.  That  is 
left  to  the  ordinary  processes  of  the  law ;  and  hence,  as  the  government 
is  a  suitor  for  the  property  under  a  claim  of  legal  right  to  take  it,  there 
appears  to  be  no  reason  for  holding  that  the  proper  Circuit  Court  has 
not  jurisdiction  of  the  suit,  under  the  general  grant  of  jurisdiction 
made  by  the  act  of  1789. 

The  second  assignment  of  error  is,  that  the  Circuit  Court  refused  the 
demand  of  the  defendants  below,  now  plaintiifs  in  error,  for  a  separate 
trial  of  the  value  of  their  estate  in  the  property.  They  were  lessees  of 
one  of  the  parcels  sought  to  be  taken,  and  they  demanded  a  separate 
trial  of  the  value  of  their  interest;  but  the  court  overruled  their 
demand,  and  required  that  the  jury  should  appraise  the  value  of  the 
lot  or  parcel,  and  that  the  lessees  should  in  the  same  trial  try  the  value 
of  their  leasehold  estate  therein.  In  directing  the  course  of  the  trial, 
the  court  required  the  lessor  and  the  lessees  each  separately  to  state  the 
nature  of  their  estates  to  the  jury,  the  lessor  to  offer  his  testimony 
separately,  and  the  lessees  theirs,  and  then  the  government  to  answer 
the  testimony  of  the  lessor  and  the  lessees ;  and  the  court  instructed 
the  jury  to  find  and  return  separately  the  value  of  the  estates  of  the 
lessor  and  the  lessees.  It  is  of  this  that  the  lessees  complain.  They 
contend,  that  whether  the  proceeding  is  to  be  treated  as  founded  on  the 
national  right  of  eminent  domain,  or  on  that  of  the  State,  its  consent 
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having  been  given  by  the  enactment  of  the  State  legislature  of  Feb.  15, 
1873  (70  Ohio  Laws,  36,  sect.  1),  it  was  required  to  conform  to  the 
practice  and  proceedings  in  the  courts  of  the  State  in  like  cases.  This 
requirement,  it  is  said,  was  made  by  the  act  of  congress  of  June  1, 
1872,  17  Stat.  522.  But,  admitting  that  the  court  was  bound  to  con- 
form to  the  practice  and  proceedings  in  the  State  courts  in  like  cases, 
we  do  not  perceive  that  any  error  was  committed.  Under  the  laws  of 
Ohio,  it  was  regular  to  institute  a  joint  proceeding  against  all  the 
owners  of  lots  proposed  to  be  taken  {Giesy  v.  C.  W.  &  T.  E.  B.  Co., 
4  Ohio  St.  308) ;  but  the  eighth  section  of  the  State  statute  gave  to 
"the  owner  or  owners  of  each  separate  parcel"  the  right  to  a  separate 
trial.  In  such  a  case,  therefore,  a  separate  trial  is  the  mode  of  pro- 
ceeding in  the  State  courts.  The  statute  treats  all  the  owners  of  a 
parcel  as  one  party,  and  gives  to  them  collectively  a  trial  separate  from 
the  trial  of  the  issues  between  the  government  and  the  owners  of  other 
parcels.  It  hath  this  extent ;  no  more.  The  court  is  not  required  to 
allow  a  separate  trial  to  each  owner  of  an  estate  or  interest  in  each 
parcel,  and  no  consideration  of  justice  to  those  owners  would  be  sub- 
served by  it.  The  Circuit  Court,  therefore,  gave  to  the  plaintiffs  in 
error  all,  if  not  more  than  all,  they  had  a  right  to  ask. 
The  judgment  of  the  Circuit  Court  is  affirmed. 

Mr.  Justice  Field  dissenting. 

Assuming  that  the  majority  are  correct  in  the  doctrine  announced  in 
the  opinion  of  the  court, — that  the  right  of  eminent  domain  within  the 
States,  using  those  terms  not  as  synonymous  with  the  ultimate  dominion 
or  title  to  property,  but  as  indicating  merely  the  right  to  take  private 
property  for  public  uses,  belongs  to  the  federal  government,  to  enable 
it  to  execute  the  powers  conferred  by  the  constitution, — and  that  any 
other  doctrine  would  subordinate,  in  important  particulars,  the  national 
authority  to  the  caprice  of  individuals  or  the  will  of  State  legislatures, 
it  appears  to  me  that  provision  for  the  exercise  of  the  right  must  first 
be  made  by  legislation.  The  federal  courts  have  no  inherent  jurisdic- 
tion of  a  proceeding  instituted  for  the  condemnation  of  property ;  and 
I  do  not  find  any  statute  of  congress  conferring  upon  them  such 
authority.  The  Judiciary  Act  of  1789  only  invests  the  circuit  courts 
of  the  United  States  with  jurisdiction,  concurrent  with  that  of  the  State 
■•courts," of  suits  of  a  civil  nature  at  common  law  or  in  equity;  and  these 
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terms  have  reference  to  those  classes  of  cases  which  are  conducted  by- 
regular  pleadings  between  parties,  according  to  the  established  doctrines 
prevailing  at  the  time  in  the  jurisprudence  of  England.  The  proceed- 
ing to  ascertain  the  value  of  property  which  the  government  may  deem 
necessary  to  the  execution  of  its  powers,  and  thus  the  compensation  to 
be  made  for  its  appropriation,  is  not  a  suit  at  common  law  or  in  equity, 
but  an  inquisition  for  the  ascertainment  of  a  particular  fact  as  prelimi- 
nary to  the  taking ;  and  all  that  is  required  is  that  the  proceeding  shall 
be  conducted  in  some  fair  and  just  mode,  to  be  provided  by  law,  either 
with  or  without  the  intervention  of  a  jury,  opportunity  being  afforded 
to  parties  interested  to  present  evidence  as  to  the  value  of  the  property, 
and  to  be  heard  thereon.  The  proceeding  by  the  States,  in  the  exercise 
of  their  right  of  eminent  domain,  is  often  had  before  commissioners  of 
assessment  or  special  boards  appointed  for  that  purpose.  It  can  hardly 
be  doubted  that  congress  might  provide  for  inquisition  as  to  the  value 
of  property  to  be  taken  by  similar  instrumentalities ;  and  yet,  if  the 
proceeding  be  a  suit  at  common  law,  the  intervention  of  a  jury  would 
be  required  by  the  seventh  amendment  to  the  constitution. 

I  think  that  the  decision  of  the  majority  of  the  court  in  including 
the  proceeding  in  this  case  under  the  general  designation  of  a  suit  at 
common  law,  with  which  the  circuit  courts  of  the  United  States  are 
invested  by  the  eleventh  section  of  the  Judiciary  Act,  goes  beyond  pre- 
vious adjudications,  and  is  in  conflict  with  them. 

Nor  am  I  able  to  agree  with  the  majority  in  their  opinion,  or  at  least 
intimation,  that  the  authority  to  purchase  carries  with  it  authority  to 
acquire  by  condemnation.  The  one  supposes  an  agreement  upon  valua- 
tion, and  a  voluntary  conveyance  of  the  property :  the  other  implies  a 
compulsory  taking,  and  a  contestation  as  to  the  value.  Beekman  v. 
The  Saratoga  &  Schenectady  Railroad  Co.,  3  Paige,  75;  Railroad  Com- 
pany V.  Davis,  2  Dev.  &  Batt.  465 ;  Willyard  v.  Hamilton,  7  Ham. 
(Ohio),  453;  lAvingston  v.  The  Mayor  of  New  York,  7  Wend.  85; 
Koppikus  V.  State  Capital  Commissioners,  16  Cal.  249. 

For  these  reasons,  I  am  compelled  to  dissent  from  the  opinion  of  the 
court. 


Eminent  Domain— Origin  of  Right. 

it  is  the  right  of  every  sovereignty  to  command  all  the  property  of  all 
its  people  for  all  public  purposes ;  this  an  inherent  right  of  sovereignty, 
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Whiteman'>s  Ex.  v.  W.  &  S.  R.  R.  Co.,  2  Harring.  514 ;  Stark  v.  Mc- 
Gowen,  1  N.  &  McC.  387 ;  Alexander  v.  Mayor  of  Baltimore,  5  Gill, 
383 ;  Weir  v.  St.  Paul,  Stillwater  &  Taylor's  Fall  E.  R.  Co.,  18  Minn. 
155  ;  O^Hara  v.  Lexington  &  Ohio  R.  R.  Co.,  1  Dana,  232  ;  Jones  v. 
Walker,  2  Paine,  688 ;  Brown  v.  Beatty,  34  Miss.  227  ;  Beekman  v. 
Saratoga  &  Schenectady  R.  R.,  3  Paige,  45  ;  Symonds  v.  Cincinnati,  14 
Ohio,  147 ;  Cherokee  Nation  v.  Southern  Kansas  R.  Co.,  33  Fed.  R.  900. 
It  is  so  essential  an  attribute  of  sovereignty  that  a  State  has  no  power  to 
divest  itself  of  it  by  any  contract  or  Act  of  legislature  so  as  to  prevent 
its  exercise  at  any  future  time  when  the  public  good  might  require  it, 
Village  of  Hyde  Park  v.  Cemetery  Ass'n,  119  111.  141.  This  right  does 
not  depend  on  contract,  and,  even  in  states  whose  governments  are 
founded  upon  written  constitutions,  exists  without  any  provision  for  it  in 
the  written  organic  law ;  its  exercise  may  be  limited  by  such  organic  law, 
but  the  right  itself  exists  independently  thereof,  it  is  not  conferred  upon 
the  sovereignty  thereby.  Brown  v.  Beath,  34  Miss.  237  ;  Boom  Co.  v. 
Patterson,  98  U.  S.  403 ;  B.  d;  0.  R.  R.  Co.  v.  P.  W.  R.  R.,  17  W.  Va. 
812;  Varner  v.  Martin,  21  Neb.  534;  Water  Works  Co.  v.  Burkhart, 
41  Ind.  364 ;  Prather  v.  Western  Union  Telegraph  Co.,  89  Id.  501 ;  Sholl 
V.  German  Coal  Co.,  118  111.  427. 

This  principle  is  well  exemplified  by  a  case  decided  by  the  Supreme 
Court  of  Kansas.  The  constitution  of  that  State  made  provision  for  the 
acquirement  by  eminent  domain  of  a  right  of  way  for  railroad  purposes,  it 
was  held  that  nevertheless  a  fee  might  be  taken  for  such  purposes  by  the 
authority  of  the  legislature,  Challiss  v.  Atchison,  Topeka  &  Santa  Fe  R. 
R.  Co.,  16  Kan.  117. 

By  some,  the  right  is  said  to  exist  because  the  ultimate  proprietorship  of 
the  land  resides  in  the  State  by  an  analogy  to  the  feudal  tenure,  so  that, 
according  to  this  theory,  the  taking  of  the  land  for  public  purposes  is  but 
the  resumption  of  a  suspended  ownership,  People  v.  Rector  of  Trinity 
Church,  22  N.Y.  44 ;  and  this  is  the  ground  upon  which  the  right  of  eminent 
domain  is  very  commonly  explained,  but  this  would  not  account  for  its  ex- 
istence in  such  a  government  as  that  of  the  United  States,  which  has 
never  been  regarded  as  the  feudal  superior  of  any  land  owner  or  as  the 
original  or  ultimate  proprietor  of  the  land  in  the  States,  and,  from  the 
nature  of  the  constitution  and  the  history  of  the  country,  could  not  be  so 
regarded,  and  yet  it  is  now  admitted  that  the  United  States  possess  in  their 
federal  capacity  the  power  of  eminent  domain.  It  seems  to  us,  therefore, 
that  the  right  rests  in  that  attribute  of  sovereignty  which  empowers  a 
government  to  take  any  or  all  property  within  its  boundaries  for  the  pub- 
lic need,  and  which  is  expressed  in  the  maxim,  salus  populi  est  suprema 
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lex.  But  whatever  may  be  the  source  of  the  right  its  existence  is  nowhere 
denied,  and  it  is  agreed  by  all  authorities  that  land  is  held  subject  to  this 
right  on  the  part  of  the  State,  Young  v.  McEenzie,  3  Ga.  31 ;  State  v. 
Dawson,  3  Hill  (S.  C),  100;  Bailey  v.  Miltenberger,  31  Pa.  St.  37  ; 
People  V.  Mayor  of  New  York,  82  Barb.  102 ;  Brown  v.  Beatty,  34  Miss. 
221  ;  Harding  v.  Goodlett,  3  Yerg.  41 ;  Garrison  v.  City  of  New  York, 
21  Wall.  196  ;  and  this  public  right  of  eminent  domain  is  said  by  Cranch, 
C.  J.,  to  be  as  much  a  matter  of  common  right  as  is  the  right  of  the  indi- 
vidual to  his  property,  Chesapeake  &  Ohio  Canal  Go.  v.  Key,  3  Cr.  C. 
C.  599. 

Must  be  Distinguished  from  Taxation. 

The  exercise  of  the  right  of  eminent  domain  must  be  carefully  distin- 
guished from  taxation  ;  the  two  things  are  very  different  and  are  governed 
by  different  rules,  see  Washington  Avenue,  69  Pa.  St.  852  ;  although  it 
has  been  held  that  the  same  public  need  or  use  which  will  authorize 
the  exercise  of  the  power  of  eminent  domain  will  authorize  the  lay- 
ing of  a  tax,  and  this  rule  has  been  held  to  permit  taxation  in  aid  of  a 
railroad,  S.  &  V.  B.  B.  Co.  v.  City  of  Stockton,  41  Cal.  147.  The  dis- 
tinction is  very  marked  when  considered  with  reference  to  the  obligation 
to  compensate  the  person,  whose  property  is  taken  or  who  is  taxed. 
Where  property  is  taken  by  the  right  of  eminent  domain,  as  we  shall 
see  further  on,  with  but  very  few  exceptions  compensation  must  be  made 
to  the  owner ;  but  no  liability  to  make  compensation  is  called  into  being 
by  the  exercise  of  the  taxing  power,  Stewart  v.  Board  of  Supervisors,  30 
Iowa,  9.  Assessments  levied  under  the  police  power  fall  under  the  head 
of  taxation  in  this  point  of  view.  State,  Brittin  v.  Blake,  36  N.  J.  L. 
442. 

Vested  in  the  States. 

As  the  right  of  eminent  domain  is  an  attribute  of  sovereignty  it  is  vested 
in  the  several  States  of  the  Union,  De  Varaigne  v.  Fox,  2  Blatch.  95  ;  Hope 
V.  Norfolk  Western  B.  B.  Co.,  19  Va.  283  ;  Moody  v.  Jacksonville,  Tampa 
&  Key  West  B.  B.,  20  Fla.  597  ;  and  is  possessed  not  only  by  those  States 
which  were  sovereignties  before  the  creation  of  the  United  States  but 
also  by  those  formed  since,  out  of  territory  acquired  by  or  given  to  the 
United  States,  the  right  arising  on  their  admission  to  the  Union,  or,  as  it 
has  sometimes  been  expressed,  passing  thereupon  from  the  United  States  to 
the  newly  admitted  States,  Pollard's  Lessee  v.  Hagan,  3  How.  212.  It 
seems  to  us,  however,  a  more  logical  statement  of  the  case  to  say  that,  the 
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right  of  eminent  domain  being  an  incident  of  sovereignty,  when  a  sover- 
eignty is  erected  the  right  comes  simultaneously  into  existence. 

The  States  are  not  restrainable  in  their  exercise  of  the  power  by  the 
federal  government ;  the  fifth  amendment  to  the  constitution  applies  only 
as  a  restraint  upon  the  general  government,  Barron  v.  Mayor,  etc.  of 
Baltimore,  7  Pet.  243 ;  Withers  v.  Buckley,  20  How.  84 ;  Rentliorp  v. 
Bourg,  4  Mart.  97 ;  Cairo  S  Fulton  R.  R.  Go.  v.  Turner,  31  Ark.  494. 
The  federal  courts  cannot,  therefore,  inquire  whether  an  act  of  a  State 
legislature  is  a  legitimate  exercise  of  the  right  of  eminent  domain,  after  the 
act  has  been  sustained  by  the  court  of  last  resort  of  the  State,  Withers  v. 
Buckley,  20  How.  84. 

The  character  of  the  right  will  not,  however,  prevent  the  removal  of 
proceedings  to  condemn  land  to  the  federal  courts,  where  the  citizenship  of 
the  owner  of  the  land  is  such  as  to  sustain  the  federal  jurisdiction,  a  distinc- 
tion being  made  between  the  power  and  the  proceedings  to  condemn,  Min- 
eral Range  R.  Go.  v.  Detroit  &  Lake  Superior  Copper  Co.,  25  Fed.  Rep. 
515 ;  Boom  Co.  v.  Patterson,  98  TJ.  S.  403. 

Extent  of  State's  Power  of  Eminent  Domain. 

The  power  of  a  State  is  over  all  the  lands  within  her  boundaries  over  which 
she  has  not  ceded  jurisdiction,  and  this  applies  to  land  held  by  the  United 
States,  with  regard  to  such  land  the  United  States  are  as  private  owners 
subject  to  the  sovereignty  of  the  State  ;  of  course  where  the  jurisdiction  has 
been  ceded  or  where  the  land  has  been  appropriated  to  a  public  purpose  of 
the  Union  there,  in  the  first  case,  the  state  right  is  ousted ;  in  the  second, 
its  exercise  is  restricted,  so  that  it  must  notinterfere  with  the  public  purpose 
to  which  the  land  has  been  already  devoted.  United  States  v.  The  Railroad 
Bridge  Co.,  6  McL.  517  ;  United  States  v.  Chicago,  7  How.  185  ;  United 
States  V.  Ames,  1  Woodb.  &  Min.  76  ;  Union  Pacific  Ry.  Go.  v.  Burlington 
&  Miss.  River  R.  R.  Co.,  1  McCrary,  452.  Asa  further  consequence  of  the 
fact  that  all  land  and  property  within  a  State  are  held  subject  to  the  right  of 
eminent  domain,  the  exercise  of  such  right  is  not  a  violation  of  the  consti- 
tutional provision  with  reference  to  the  inviolability  of  contracts,  where 
what  is  taken  is  a  chartered  right  or  a  bridge,  road  or  building,  erected  or 
laid  out  by  virtue  of  a  charter,  for  that  the  State  might  exercise  its  right, 
subject  to  the  limitation,  if  any,  contained  in  its  own  constitution,  was  a 
portion  of  the  contract  implied  in  the  charter.  West  River  Bridge  Go.  v.  Dix, 
6  How.  507  ;  Backus  v.  Lebanon,  11  N.  H.  19  ;  Boston  Water  Power  Co.  v. 
Boston  and  Worcester  R.  R.  Corp.  23  Pick.  360.  This  doctrine  was  carried 
very  far,  in  the  case  of  The  Richmond,  Fredericksburg  &  Potomac  R.  R. 
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Go.  V.  The  Louisa  R  B.  Co.,  13  How.  11.  In  that  ca.se,  the  legislature  of 
Virginia,  in  1834,  incorporated  the  plaintiff  company  and  authorized  it  to 
construct  a  railroad  between  Fredericksburg  and  Richmond,  the  Act  of 
incorporation  pledging  the  legislature,  for  the  period  of  thirty  years,  not  to 
allow  any  other  road  to  be  constructed  between  the  towns  named,  or  over 
any  portion  of  the  distance  between  them,  the  probable  effect  of  which  would 
be  to  diminish  the  number  of  passengers  travelling  between  the  two  cities 
upon  the  plaintiff's  road  or  compel  it  to  lower  its  fares  ;  in  1836,  the  legis- 
lature incorporated  the  defendant  company,  whose  road  came  from  the  west 
and  made  a  junction  with  the  plaintiff's  road ;  and,  in  1848,  the  legislature 
authorized  the  defendant  to  cross  the  plaintiff 's  road  at  the  junction  and 
extend  its  road  to  Richmond  ;  the  court  held  that  the  mere  construction  of 
the  road  to  Richmond  did  not  violate  the  contract  of  1834,  for  nan  constat 
the  road  would  carry  passengers,  it  might  be  only  a  freight  road,  and  that  the 
legislature  could  authorize  the  crossing  of  the  plaintiff's  track  by  virtue  of 
the  right  of  eminent  domain  for  "  the  grant  of  a  franchise  is  o-f  no  higher 
order  and  confers  no  more  sacred  title  than  a  grant  of  land  to  an  individual 
and,  when  the  public  necessities  require  it,  the  one,  as  well  as  the  other,  may 
be  taken  for  public  purposes,  on  making  suitable  compensation,  nor  does 
the  exercise  of  the  right  of  eminent  domain  interfere  with  the  inviolability 
of  contracts."  The  opinion  was  delivered  by  Greer,  J.,  concurred  in  by 
Catron,  McKinlet,  Nelson,  JJ.,  and  Taney,  C.  J. ;  McLean,  Wayne 
and  Curtis,  JJ.,  dissented,  Daniel,  J.  did  not  sit ;  and  see  Boston  & 
Lowell  B.  B.  Corp.  v.  Salem  &  Lowell  B.  B.,  2  Gray,  1. 

The  fact  that  a  railroad  has  been  incorporated  by  Congress  does  not 
place  its  right  of  way  beyond  the  power  of  the  State.  This  question  was 
raised  in  the  Union  Pacific  By.  Co.  v.  Burlington  &  Mississippi  Biver 
B.  B.  Go.  et  al.,  1  McCrary,  452,  and  it  was  contended  that  the  State  of 
Nebraska  had  no  power  to  provide  for  the  condemnation  of  a  part  of  the 
right  of  way  of  the  Union  Pacific  Railway  Co.  for  crossing  purposes,  but 
MoCraky,  J.,  said  :  "  Should  a  case  of  conflict  between  the  State  and 
federal  government  arise,  the  paramount  authority  of  the  United  States 
under  the  constitution  would,  of  course,  prevail.  Thus,  if  the  United 
States  has  by  proper  proceedings  condemned  and  taken  land  for  a  fort, 
arsenal,  navy  yard  or  lighthouse,  or  for  a  post-ofBce,  custom  house  or 
court  house,  it  would  not  be  in  the  power  of  the  State,  in  the  exercise  of 
its  right  of  eminent  domain  to  take  the  same  property.  But  the  present 
case  does  not  come  within  this  principle.  The  United  States  has  never 
condemned  the  right  of  way  of  the  Union  Pacific  Railway  and  taken  it  for 
its  own  use  for  public  purposes,  within  the  meaning  of  the  rule  just  stated. 
It  has  only  chartered  that  company,  given  it  the  right  to  construct  and 
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operate  a  railway,  and  frranted  to  it  the  right  of  way  over  public  lands 
along  its  line,  together  with  the  right  to  take  private  property  for  the 
same  purpose  upon  making  just  compensation.  The  distinction  between 
this  and  the  condemnation  of  land  under  the  right  of  eminent  domain  for 
national  purposes,  is  too  plain  to  require  elaboration.  I  am  clearly  of 
opinion  that  the  right  of  way  of  the  Union  Pacific  Railway  is  not  property 
of  the  federal  government  set  apart  for  its  own  public  use  so  as  to  exempt 
it  from  the  operation  of  the  law  of  the  State  of  Nebraska,  above  quoted, 
respecting  the  crossing  and  connecting  of  railroads  and  the  condemnation 
of  property  for  these  purposes.  It  is  the  property  of  the  corporation 
acquired  under  a  law  of  the  United  States.  If,  however,  it  were  con- 
ceded to  be  land  of  the  United  States,  unless  held  for  governmental  pur- 
poses, it  would,  even  in  that  case,  be  subject  to  the  State's  power  of 
eminent  domain."  In  support  of  the  same  doctrine  see  Northern  Pacific 
R.  JR.  Go.  V.  St.  Paul,  Minneapolis  &  Manitoba  By.  Co.,  1  McCrary,  302 ; 
Union  Pacific  By.  Go.  v.  Leavenworth,  N.  &  S.  By.  Co.,  29  Fed.  Rep. 
728. 

The  right  of  eminent  domain  may  be  exercised  by  the  State  although  it 
interfere  to  a  limited  extent  with  navigation,  provided  it  do  not  come  into 
conflict  with  regulations  established  by  Congress.  Ormerod  v.  New  York, 
West  Shore  &  Buffalo  B.  B.  Co.,  13  Fed.  Rep.  370  ;  Silliman  v.  Hudson 
Biver  Bridge  Co.,  1  Black.  582;  Wilson  v.  Blackbird  Creek  Marsh  Co., 
2  Pet.  259  ;  Oilman  v.  Philadelphia,  3  Wall.  728  ;  County  of  Mobile  v. 
Kimball,  102  U.  S.  691 ;  Silliman  v.  West  Troy  Bridge  Co.,  11  Blatch. 
274. 

Confined  to  Territorial  Limits. 

The  power  of  eminent  domain  is  confined  within  territorial  limits,  and 
can,  of  course,  not  operate  without  the  boundaries  of  the  sovereignty 
exercising  it,  but  it  may  be  exercised  to  take  land  for  a  public  purpose  up 
to  the  very  line  of  the  State,  although  such  taking  will  be  productive  of 
n-o  benefit  unless  land  of  the  adjoining  State  be  taken  by  the  authorities  of 
that  State,  co-operating  for  a  common  purpose  with  the  authorities  of  the 
first  State ;  as  where  a  road  is  to  be  constructed  between  cities  or  towns  in 
adjoining  States,  or  a  bridge  is  to  be  thrown  across  a  river  which  is  the 
boundary  of  the  States  on  either  side  of  it,.  Crosby  v.  Hanover,  36  N.  H. 
404. 

Eminent  Domain  a  Power  of  the  United  States. 

For  a  time,  it  was  doubted  whether  the  United  States  possessed  the  right 
of  eminent  domain,  and  the  right  was  even  denied.   The  doubt  was  due,  prob- 


428  Brown  v.  Beatty,  Etc. 

ably,  to  the  idea  that  the  right  of  eminent  domain  was  connected  in  some 
manner  with  the  ultimate  ownership  of  the  soil,  sufficient  regard  not  having 
been  had  to  the  doctrine  that  the  right  is  an  incident  of  sovereignty,  and 
hence  that  it  could  be  exercised  by  a  limited  sovereignty  for  purposes  within 
the  scope  of  its  delegated  powers.  It  is  now  settled,  however,  that  the 
United  States  possess  the  power  of  eminent  domain,  and  may  condemn 
and  appropriate  land,  for  proper  purposes,  subject  to  the  constitutional 
restriction  of  making  compensation  therefor  not  only  in  the  territories, 
but  within  the  boundaries  of  the  States  themselves.  Kohl  v.  United  States., 
91  IT.  S.  3()t.  This  conclusion  has  been  authoratively  announced  only  at  a 
late  day.  It  is  true  that  in  the  Chesapeake  &  Ohio  Canal  Co.  v.  Union 
Bank,  4  Cr.  C.  C.  75,  the  appropriation  of  land  for  a  highway  by  the 
United  States  was  upheld,  but  that  was  a  case  arising  within  the  District  of 
Columbia,  over  which  the  general  authority  and  sovereignty  of  the  United 
States  has  never  been  doubted ;  and  in  Pollard,  Lessee  v.  Eagan,  3  How. 
212,  decided  in  1845,  the  Supreme  Court  of  the  United  States  held  that  the 
power  of  eminent  domain,  on  the  admission  to  the  Union  of  a  State,  erected 
out  of  territory  formerly  held  by  the  United  States,  passed  from  the  United 
States  to  the  State  completely,  McKinley,  J.,  in  delivering  the  opinion 
of  the  court,  saying,  "  when  Alabama  was  admitted  into  the  Union 
on  an  equal  footing  with  the  original  States,  she  succeeded  to  all  the  rights 
of  sovereignty,  jurisdiction  and  eminent  domain  which  Georgia  possessed  at 
the  date  of  the  cession,  except  so  far  as  this  right  was  diminished  by  the 
public  lands  remaining  in  the  possession  and  under  the  control  of  the 
United  States,  for  the  temporary  purposes  provided  for  in  the  deed  of 
cession  and  legislative  acts  connected  with  it.  Nothing  remained  to  the 
United  States  according  to  the  terms  of  the  agreement  but  the  public 
lands.  And  if  an  express  stipulation  had  been  inserted  in  the  agreement 
granting  the  municipal  right  of  sovereignty  and  eminent  domain  to  the 
United  States,  such  stipulation  would  have  been  void  and  inoperative, 
because  the  United  States  have  no  constitutional  capacity  to  exercise 
municipal  jurisdiction,  sovereignty  or  eminent  domain  within  the  limits 
of  the  State  or  elsewhere,  except  in  the  cases  in  which  it  is  expressly 
granted."  While  the  question  of  the  power  of  the  United  States  to  take 
land  for  purposes  peculiarly  appropriate  to  the  powers  conferred  upon  them, 
as  for  forts,  navy  yards,  etc.,  was  not  before  the  court  in  this  case,  yet  the 
citation  by  the  court  of  Art.  I.,  §  8,  CI.  16  of  the  Constitution,  and  the  sub- 
sequent reasoning  of  the  opinion  are  strongly  persuasive  that  it  was  the  opin- 
ion of  the  court  that  the  power  of  eminent  domain  was  an  incident  of  local 
sovereignty  and,  as  such,  not  possessed  by  the  Union.  This  view  accord- 
ingly prevailed,  and  we  find  the  United  States  resorting  to  the  agency  of 
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the  States  to  obtain  land  needed  for  public  and  federal  purposes,  as  in 
Gilmer  v.  Lime  Point,  18  Cal.  229  (1861),  where  land  was  taken  for  a 
fort ;  the  court  going  upon  the  ground  that  the  State  could  delegate  its 
power  to  the  United  States  or  an  ofiScer  thereof.  Support  is  also  found  for 
this  position  in  Beddall  v.  Bryan,  14  Md.  444  (1859)  ;  and  the  case  of 
Burt  V.  Merchants'  Insurance  Co.,  106  Mass.  356  (1871),  follows  in  the 
track  of  Gilmer  v.  Lime  Point,  in  which  case  it  is,  however,  to  be  noted 
that  the  question  of  the  right  of  the  federal  government  to  proceed  directly 
was  argued,  but  not  decided.  In  the  fall  of  1871,  the  question  came  before 
the  Supreme  Court  of  Michigan  in  Trombley  v.  Humphrey,  23  Mich. 
471,  and  was  carefully  discussed  in  an  opinion  by  Cooley,  J.  An  act  of 
legislature  had  been  passed  empowering  the  governor  to  seize  land,  in 
order  to  convey  it  to  the  IJDited  States  for  the  purposes  of  a  light-house, 
and  the  constitutionality  of  the  act  came  before  the  court  for  its  decision. 
The  court  held  that  the  right  of  eminent  domain  of  a  State  was  limited  to 
its  own  purposes ;  that  the  United  States  possessed  as  a  sovereign  within 
the  powers  vested  in  them,  the  right  of  taking  property  for  federal  purposes ; 
that  the  United  States  had  never  conferred  upon  the  States  authority  to 
judge  of  the  needs  of  the  Union  of  lands  for  national  purposes;  that  the 
United  States  being  able  to  act  for  themselves,  there  was  no  necessity  that 
there  should  be  action  through  or  by  means  of  the  particular  State  within 
which  the  land  lay,  and  hence  that  the  act  was  unconstitutional  and  void. 
This  case,  the  opinion  in  which  most  ably  and  convincingly  sets  forth  the 
doctrine  just  stated,  was  considered  in  Orr  v.  Quimhy,  54  N.  H.  590 
(1874),  wherein  the  same  question  arose,  but  the  court  declined  to  follow  it, 
and  without  discussion  or  criticism  relied  on  "the  weight  of  authority," 
citing  Beddall  v.  Bryan,  Gilmer  v.  Lime  Point,  and  Burt  r.  Insurance  Co., 
and  held  it  was  not  unconstitutional  for  a  State  to  condemn  land  for  the 
uses  of  the  United  States  Coast  Survey.  The  doctrine  of  the  Michigan 
Court  was,  however,  a,dopted  by  the  Supreme  Court  of  the  United  States 
in  Kohl  Y.  United  States,  91  U.  S.  867  ;  and  it  may  now  be  taken  to  be  the 
law  that  the  federal  government  may,  for  its  own  purposes,  act  directly  in 
the  condemnation  of  land,  and  that  the  consent  of  the  State  within  which 
the  land  is  situated,  is  not  a  condition  precedent  of  acquirement,  but  merely 
of  the  transfer  of  jurisdiction  over  the  land  acquired. 

In  the  case  last  cited,  speaking  of  the  general  subject  of  eminent  domain 
Stkong,  J.,  said :  "  It  is  no  more  necessary  for  the  exercise  of  the  powers 
of  a  State  government  than  it  is  for  the  exercise  of  the  conceded  powers  of 
the  federal  government.  That  government  is  as  sovereign  within  its 
sphere  as  the  States  are  within  theirs.  True,  its  sphere  is  limited.  Certain 
subjects  only  are  committed  to  it ;  but  its  power  over  those  subjects  is  as 
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full  and  complete  as  is  the  power  of  the  States  over  the  subjects  to  which 
their  sovereignty  extends.  The  power  is  not  changed  by  its  transfer  to 
another  holder."  The  right  of  the  United  States  is  also  asserted  in  Boom 
Co.  V.  Patterson,  98  TJ.  S.  403;  United  States  v.  Jones,  109  Id.  513; 
Stockton  V.  Baltimore  &  New  York  R.  Co.,  32  Fed.  Rep.  9 ;  Cherokee 
Nation  v.  Southern  Kan.  R.  Co.,  33  Id.  900. 


United  States  may  Proceed  in  State  Courts  to  Exercise  their 
Power. 

While  a  State  cannot  condemn  land  for  the  use  of  the  federal  government, 
the  United  States  may  proceed  to  obtain  land  by  suit  in  the  State  courts, 
in  accordance  with  the  provisions  of  State  laws;  such  action,  when  author- 
ized by  congress,  not  being  a  delegation  to  State  tribunals  of  the  federal 
power  of  eminent  domain  but  merely  a  use  of  such  tribunals  as  instru- 
ments, Jones  V.  United  States,  48  Wise.  385,  affirmed  United  States  v. 
Jones,  109  U.  S.  513;  United  States  v.  Beed,  56  Mo.  565  ;  In  the  Matter 
of  the  Petition  of  the  United  States,  96  N.  Y.  227  ;  and  when  the  United 
States  sues  in  local  courts  the  proceedings  must  conform  to  the  local  laws 
and  practice,  Darlington  v.  United  States,  82  Pa.  St.  382. 


Inter-State  Commerce  as  Upholding  Federal  Big-ht  of  Eminent 
Domain. 

The  power  of  congress  to  regulate  commerce  between  the  States  carries 
with  it  the  right  to  exercise  eminent  domain  so  as  to  authorize  the  con- 
struction of  a  bridge  between  two  States  and  condemn  land  for  the  neces- 
sary abutments,  Stockton  v.  Bait.  &  N.  Y.  B.  B.  Co.,  32  Fed.  Rep.  9; 
Decker  v.  Bait.  &  N.  Y.  B.  B.,  1  Inter-St.  Com.  Rep.  (Co.-op.  ed.)  434. 


Exercise  of  Power  may  be  Delegated  by  State. 

The  right  of  the  State  to  exercise  the  power  of  eminent  domain  need 
not  be  exercised  by  the  State  authorities  or  legislature  in  all  cases,  but 
may  be  delegated.  Delegations  have  been  upheld  when  made  to  muni- 
cipal corporations,  Alexander  v.  Mayor,  etc.  of  Baltimore,  5  Gill,  383 ; 
Methodist  Protestant  Church  v.  Mayor  &  City  Council  of  Baltimore,  6 
Id.  391  ;  Symonds  v.  Cincinnati,  14  Oh.  147 ;  in  Illinois  a  board  of 
park  commissioners  has  been  held  a  quasi  municipality,  West  Chicago 
Park  Commissioners  v.  Western  Union  Telegraph  Co.,  103  111.  33;  to 
officers,  as  commissioners,  Crosby  v.  Hanover,  36  N.  H.  404  ;  a  board 
of  aldermen.  Brimmer  v.  Boston,  102  Mass.  19 ;  school  directors,  In  re 
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Appointment  of  Viewers,  4  Leg.  Gaz.  410.  A  delegation  of  the  right 
may  also  be  made  to  private  corporations,  if  organized  for  the  fulfilment 
of  objects  recognized  as  public,  O'Sara  v.  Lexington  &  Ohio  R.  B.  Co.,  1 
Dana,  232  ;  Brown  v.  Beatty,  34  Miss.  227  ;  Decker  v.  Baltimore  S  New 
York  B.  B.  Co.,  1  Inter-State  Com.  Rep.  (Co.  op.  ed.)  484 ;  Beekman  v.  Sara- 
toga &  Schenectady  B.  B.,  3  Paige,  45  ;  Tide  Water  Canal  Co.  v.  Archer, 
9  G.  &  J.  479  ;  Weir  v.  St.  Paul,  Stillwater  &  Taylors  Falls  B.  B.,  18 
Minn.  155  ;  L.  C.  &  C.  B.  B.  Co.  v.  Chappell,  Rice,  883  ;  B.  &  0.  B.  B. 
Co.  V.  P.  W.  &  K.  B.  B.  Co.,  17  W.  Va.  812 ;  Whiteman's  Ex''x  v.  W. 
&  S.  B.  B.,  2  Harring.  514 ;  Swan  v.  Williams,  2  Mich.  427  ;  Petition  of 
ML  Washington  Boad  Co.,  35  N.  H.  134,  and  this  is  perhaps  the  delegation 
to  which  we  are  most  accustomed  in  practice.  The  corporation  to  which 
the  right  to  exercise  the  power  is  delegated  need  not  be  one  incorporated 
by  the  delegating  sovereignty ;  a  foreign  corporation  may  be  authorized  to 
exercise  the  power  of  the  State,  New  York  &  Erie  R.  B.  v.  Young,  38  Pa. 
St.  175 ;  In  the  Matter  of  Townsend,  39  N.  Y.  171,  affirming  quoad  hoc, 
Morris  Canal  &  Banking  Co.  v.  Townsend,  24  Barb.  658  ;  Dodge  v.  City 
of  Council  Bluffs,  57  Iowa,  560 ;  Abhott  v.  NewYork  &  New  England  R. 
B.  Co.,  145  Mass.  450.  Where  a  municipal  corporation  is  the  delegate 
of  the  State  the  exercise  of  its  powers  will  not  be  limited  by  the  geo- 
graphical bounds  of  the  municipality,  but  the  legislature  may  authorize 
the  acquirement  for  city  purposes  of  land  beyond  the  said  bounds.  In  Be 
the  Petition  of  the  Mayor  of  New  York,  99  N.  T.  569. 

Query,  whether  Delegation  can  be  to  an  Individual. 

It  has  been  held  that  the  power  cannot  be  delegated  to  an  individual ; 
in  Finney  v.  Somerville,  80  Pa.  St.  59,  Gordon,  J.,  in  delivering  the 
opinion  of  the  court  said :  "  Only  corporations  organized  for  public  pur- 
poses can  be  clothed  with  such  privileges,  to  such  and  such  only  may  the 
legislature  grant  the  Commonwealth  right  of  eminent  domain."  But  we 
are  unable  to  see  why  after  having  determined  that  a  public  work  should 
be  carried  on,  the  State  cannot  as  well  appoint  an  individual  its  agent  in 
such  work  and  authorize  him  to  apply  its  power,  as  appoint  a  corporation; 
in  either  case  the  action  of  the  State  is  a  mere  delegation ;  and  this  view 
is  supported  by  the  case  of  Dodge  v.  The  City  of  Council  Bluffs,  57  Iowa, 
560,  wherein  it  was  held  that  the  State  could  authorize  a  municipal  corpo- 
ration to  make  a  contract  for  the  erection  of  public  works  and  confer  on 
the  contractor  the  power  of  condemning  property  for  the  purposes  of  the 
erection. 
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Pelegation  must  be  by  Express  Words  or  Necessary  Implication 
—Must  be  Strictly  Construed. 

The  delegation  to  a  corporation  must  be  by  express  words  or  by  neces- 
sary implication ;  it  will  not  be  readily  inferred  that  the  high  power  of 
eminent  domain  has  been  placed  within  private  hands,  Thatcher  v.  Dart- 
mouth Bridge  Co.,  18  Pick.  501;  Miami  Goal  Go.  v.  Wigton,  19  Oh.  St. 
560  ;  and,  as  such  delegation  is  in  derogation  of  common  right  and  is  an 
authorization  to  exercise  one  of  the  highest  powers  of  the  State  itself,  an 
Act  delegating  the  authority  must  be  strictly  construed,  Alexander  & 
Fredericksburg  R.  W.  Go.  v.  Alexander  &  Washington  R.  R.  Go.,  75  Va. 
780  ;  Miami  Goal  Go.  v.  Wigton,  supra;  In  the  Matter  of  the  Poughkeepsie 
Bridge  Go.,  108  N.  Y.  482  ;  Flatt  v.  Pennsylvania  R.  R.,  43  Oh.  St.  228  ; 
Lance's  Appeal,  55  Pa.  St.  26  ;  Godchaux  v.  Garpenter,  19  Nev.  416.  As 
said  by  Thompson,  J.,  in  Lance's  Appeal,  "  What  is  not  granted  is  not  to 
be  exercised,"  and  in  Hibernia  Underground  R.  R.  Go.  v.  State,  Decamp, 
47  N.  J.  L.  518,  the  Court  of  Errors  and  Appeals  of  New  Jersey  held  that 
under  a  power  to  condemn  to  a  permanent  use  there  could  not  be  a  con- 
demnation to  a  temporary  use,  and  see  Gurrier  v.  Marietta  R.  R.  Go.,  11 
Oh.  St.  228.  Jerome  v.  Ross,  7  Johns.  Ch.  315,  seems  contra  to  the  state- 
ment under  immediate  consideration — but  it  must  be  borne  in  mind  that 
in  the  case  in  Johnson,  the  last  by  the  way  decided  by  Chancellor  Kent, 
there  was  discovered  by  the  learned  Chancellor  a  legislative  intent  that  a 
temporary  occupation  of  the  land  condemned  might  be  had,  while  in  the 
New  Jersey  and  Ohio  cases  nothing  appeared  to  be  contemplated  by  the 
Acts  of  legislature  but  a  permanent  railroad.  Where  conditions  have 
been  annexed  to  the  grant  of  the  power,  the  courts  may  inquire  whether 
the  conditions  have  been  fulfilled  or  have  arisen.  Boom  Go.  v.  Patterson, 
98  U.  S.  403 ;  B.  &  0.  R.  R.  Go.  v.  P.  W.  &  K.  R.  R.  Go.,  17  W.  Va. 
812 ;  thus  where  the  act  granting  the  right  recites  necessity,  as  a  condi- 
tion of  its  exercise,  as  where  there  is  a  grant  of  a  right  to  take  such  lands 
as  are  necessary  or  required  for  certain  purposes,  whether  the  necessity  ex- 
ists is  a  judicial  question,  Milwaukee  &  St.  Paul  R.  W.  Co.  v.  City  of  Fari- 
bault, 23  Minn.  167;  Spring  Valley  Water  Works  v.  San  Mateo  Water 

Works,  64  Cal.  123  ;  Tracy  v.  Elizabethtown,  Lexington  &  Big  Sands 
R.  R.  Co.,  80  Ky.  259,  and  in  the  case  last  cited,  it  was  held  that  the  burden 
of  showing  both  the  character  of  the  use  and  the  necessity  of  taking  the 
land  for  it  was  upon  the  railroad  company,  which  assumed  to  exercise  the 
right.  As  a  further  consequence  of  the  rule  of  strict  construction,  the  power 
will  not  be  held  to  reside  in  the  corporation  delegate,  after  it  has  been 

once  exercised,  unless  a  continuance  of  the  power  be  expressly  provided 
for  in  the  Act  or  by  a  fresh  delegation  of  the  legislative  authority,  Eolden 


Beown  v.  Beatty,  Etc.  433 

V.  Cole,  1  Pa.  St.  303,  accordingly,  a  railroad  once  located  cannot  change 
its  location  and  condemn  land  for  the  purpose  of  such  change,  Gallison  v. 
Hedrick,  15  Gratt.  244,  and  it  is  held  that  the  power  to  take  such  lands  as 
are  necessary  for  the  maintenance  of  a  road  will  not  authorize  a  condemna- 
tion for  the  purpose  of  a  change  after  location,  Moorhead  v.  Little  Miami 
B.  E.Go.,  17  Oh.  340.  An  exception  to  the  above  rule  is  recognized,  in 
Kentucky,  as  existing  where  the  land  originally  appropriated  has  been 
appropriated  by  the  public  or  where  the  effective  carrying  out  of  the 
original  location  has  been  prevented  by  vis  major,  Kenton  Gounly  Court  v. 
Bank  Lick  Turnpike  Co.,  10  Bush,  529. 

Power  of  Delegate — Conditional  Grant. 

The  delegate  will  have  the  same  power  in  exercising  the  right  as  the 
State  itself,  subject  only  to  those  limitations  which  are  imposed  by  the  act 
granting  the  power,  llonongahela  Navigation  Co.  v.  Goons,  6  W.  &  S. 
101 ;  Susquehanna  Canal  Co.  v.  Wright,  9  Id.  9;  McGlinsey  v.  Monon- 
gahela  Navigation  Co.,  14  Pa.  St.  65 ;  Shrunk  v.  Schuylkill  Navigation 
Co.,  14  S.  &  R.  71 ;  Bundle  v.  Delaware  &  Baritan  Canal  Co.,  14  How. 
80 ;  New  York  &  Erie  B.  B.  Co.  v.  Young,  33  Pa.  St.  175 ;  Crosby  v. 
Hanover,  36  N.  H.  4(34;  Columbia  Bottom  Levee  Go.  v.  Meier,  39  Mo. 
53  ;  In  the  Matter  of  John  and  Cherry  Streets,  19  Wend.  659  ;  Henkel  v. 
Detroit,  49  Mich.  249 ;  hence,  unless  necessity  be  made  a  condition  of  the 
exercise  of  the  power,  the  necessity  for  the  appropriation  of  certain 
land  by  a  railroad  company  for  its  purposes  will  not  be  considered  by 
the  courts.  Ford  v.  Chicago  &  Northwestern  B.  B.  Co.,  14  Wise.  509; 
Giesy  v.  C.  W.  &  B.  B.  B.  Co.  4  Ohio  St.  308,  although  in  this  last 
case,  Rannet,  J.,  intimated  an  opinion  that  it  would  be  better  were 
the  question  of  necessity  referred  to  an  impartial  tribunal.  In  Missouri 
B.  B.  Co.  V.  Gott,  25  Mo.  540,  an  allegation  in  a  petition  to  condemn 
land,  that  it  was  necessary  to  take  a  certain  amount  was  held  not  traver- 
sable. On  the  same  principle  the  courts  will  not  inquire  into  the  propriety 
or  necessity  of  opening  a  street  where  the  power  to  so  open  is  vested  in  a 
town  council,  Methodist  Protestant  Church  v.  Mayor  &  City  Council  of 
Baltimore,  6  Gill,  391. 

It  is  sometimes  a  little  difficult  to  determine  whether  a  grant  of 
power  to  take  land  when  necessary,  or  such  land  as  may  be  necessary 
or  is  required,  makes  the  existence  of  the  necessity  a  condition,  or  is 
merely  expressive  of  the  purpose  for  which  the  land  may  be  taken.  In 
Spring  Valley  Water  Go.  v.  San  Mateo  Water  Works,  64  Cal.  128, 
there  is  an  intimation  that  in  all  cases  where  the  delegate  is  a  private  cor- 
poration, the  existence  of  the  necessity  may  be  inquired  into  by  the  court. 
28 
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And  even  where  the  delegate  is  a  subordinate  public  division,  it  is  held 
in  Louisiana,  that  the  question  of  necessity  is  a  juridical  one,  Lecoul  v. 
Police  Jury  of  St.  James  Parish,  20  La.  Ann.  308,  and  so  in  Michigan, 
at  least  so  far  as  the  necessity  of  taking  particular  property  is  concerned, 
it  being  provided  by  act  that  the  question  shall  be  passed  upon  by  a  jury, 
The  People  v.  Brighton,  20  Mich.  57 ;  Power's  Appeal,  29  Id.  504,  and  in  the 
latter  case,  Campbell,  J.,  remarks  that  there  is  serious  doubt  whether  the 
jury  is  not  required  to  pass  upon  the  necessity  of  the  public  improvement 
ir.self,  which  is  sought  to  be  made  by  town  authorities;  and  see  also 
Grossley  v.  O'Brien,  24  Ind.  325. 

Exercise  of  Power  by  Delegate  cannot  Override  Previous  Exer- 
cise by  State. 

The  doctrine  that  the  delegate  possesses  the  power  of  the  State  must 
not  be  carried  so  far  as  to  permit  the  delegate  to  override  the  effect  of  a 
previous  exercise  of  the  power  by  the  State  itself;  accordingly,  when  land 
has  been  appropriated  by  the  State  for  a  particular  purpose,  a  subordinate 
municipal  corporation,  vested  with  the  power  of  exercising  the  right  of 
eminent  domain  for  certain  purposes,  cannot  take  the  land,  although  the 
purpose  for  which  it  is  desired  to  take  it  be  within  the  scope  of  the  object 
for  which  the  power  has  been  delegated,  thus  in  the  Mayor,  etc.  of  Atlanta 
V.  Central  R.  R.  Co.,  53  Ga.  120,  the  State  laid  out  a  railroad,  appro- 
priated certain  land  in  the  city  of  Atlanta  to  give  room  for  the  workshops 
and  substantial  buildings  necessary  for  the  railroad,  and  then  leased  the 
road  to  a  corporation.  The  city  of  Atlanta  attempted  to  appropriate 
a  portion  of  such  land  for  the  purpose  of  a  street.  Such  action  was 
restrained  by  injunction.  Warnee,  C.  J.,  said,  "  This  case  presents 
the  extraordinary  spectacle  of  the  creature  of  the  State  attempting 
to  exercise  its  power  and  authority  derived  from  the  State  against 
the  State  itself  without  her  consent."  It  is  to  be  noticed,  however,  that 
the  court  drew  a  marked  line  of  distinction  between  merely  laying  out  a 
street  across  a  railroad,  and  the  case  before  it ;  from  which  we  may  draw 
the  inference  that  the  taking  attempted  would  have  interfered  with  the 
purpose  for  which  the  land  was  taken,  although  there  is  no  statement  in 
the  report  to  that  effect.  In  Milwaukee  &  St.  Paul  By.  Co.  v.  City  of 
Faribault,  23  Minn.  167,  it  was  held  that  a  city  could  not  lay  out  a  street 
across  the  depot  grounds  of  a  railroad  so  as  to  seriously  interfere  with  the 
use  of  the  ground  for  railroad  purposes.  The  right  to  use  land  already 
occupied  for  a  public  use  may  be  granted  by  the  legislature,  subject  to  the 
consent  of  a  subordinate  jurisdiction,  as  where  a  right  is  given  to  construct 
a  railroad,  or  a  highway  or  street,  if  the  local  or  municipal  authorities 
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consent  thereto,  Harrison  v.  N.  0.  Pacific  By.  Co.,  34  La.  Ann.  462  ;  and 
see  also  Hyde  Park  v.  Oak  Woods  Cemetery  Association,  119  111.  141. 

Power  to  be  Strictly  Pursued  by  Delegate. 

Where  the  power  is  delegated  it  must  be  strictly  pursued,  Farnum  v. 
Blackstone  Canal  Corporation,  1  Sumn.  25 ;  Pruning  v.  N.  0.  Canal, 
12  La.  Ann.  641 ;  Bensley  v.  Mountain  Lake  Water  Co.,  13  Cal.  306 ; 
New  York  Cable  Co.  v.  Mayor,  104  N.  Y.  1 ;  even  if  the  delegate  be  a 
municipality  or  other  public  corporation,  or  a  public  oflScer,  State  v. 
Jersey  City,  25  N.  J.  L.  309  ;  Hyslop  v.  Finch,  99  111.  171. 

Delegatus  Non  Potest  Delegare. 

The  maxim.  Delegatus  non  potest  delegare,  applies  to  the  case  of 
the  delegation  of  the  right  of  eminent  domain,  its  exercise  being  the 
exercise  of  a  discretionary  power;  accordingly,  where  a  body  of  com- 
missioners are  empowered  to  exercise  the  right,  such  exercise  must  be  by 
the  commissioners  themselves  and  not  by  a  subordinate  officer,  Lyon  v. 
Jerome,  26  Wend.  484,  reversing  15  Id.  570.  The  case  of  Dodge  v.  Tfie  City 
of  Council  Bluffs,  57  Iowa,  560,  cited  supra,  at  first  sight  seems  to 
violate  the  maxim,  but  the  power  to  delegate  having  been  given  by  the 
legislature  to  the  city,  its  delegate  became  the  delegate  of  the  State  by 
operation  of  the  original  act. 

General  Delegation  will  not  Prevent  Direct  Exercise  by  Legis- 
lature. 

Where  the  legislature  has  by  an  act  delegated  generally  the  power  of 
eminent  domain  as  affecting  a  certain  subject,  such  delegation  will  not 
prevent  a  direct  exercise  of  the  power  of  the  legislature  itself,  when  it 
may  see  fit ;  thus  where  the  power  of  laying  out  roads  was  vested  by  a 
general  statute  in  county  commissioners,  it  was  held  that  a  special  act 
directing  certain  special  commissioners  to  lay  out  a  certain  road  was  valid, 
Haverhill  Bridge  Proprietors  v.  County  Commissioners,  103  Mass.  120. 

Delegation  not  an  Exclusive  Grant  in  Constitutional  Sense. 

A  delegation  of  the  right  to  exercise  the  power  is  not  a  grant  of  "  an  ex- 
clusive privilege,  immunity,  or  franchise,"  within  the  constitutional  sense,  ia 
States  where  a  prohibition  of  such  a  grant  is  contained  in  the  constitution, 
although  the  delegation  be  made  to  a  private  corporation,  for  it  is  a  mere 
appointment  of  an  agent  to  exercise  a  right  on  behalf  of  the  public.    Thus 
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in  the  Matter  of  the  Application  of  the  Union  Ferry  Co.,  98  N.  T.  139,  a 
ferry  had  been  leased  to  the  Union  Ferry  Co. ;  an  act  was  passed  permit- 
ting the  "  lessees"  of  the  ferry  to  acquire  title,  in  invitum,  to  a  certain  slip ; 
this  act  was  held  not  to  be  in  conflict  with  the  provision  of  the  constitution 
of  the  State  of  New  York,  that  the  legislature  should  not  pass  any  private 
or  local  bill  "granting  to  any  private  corporation,  association  or  individual 
any  exclusive  privilege,  immunity  or  franchise  whatever :"  first,  because 
the  grant  was  not  to  the  "Union  Ferry  Company  as  such,  but  to  the 
"lessees,"  whomever  they  might  be  ;  second,  because  the  act  was  not 
necessarily  exclusive.^ 

Power  of  Eminent  Domain  Exercisable  for  Public  Purposes  Only. 

The  power  of  eminent  domain  can  be  exercised  for  public  purposes  only, 
as  said  by  Thompson,  J.,  in  Lance's  Appeal,  55  Pa.  St.  16,  "  The  power 
arises  out  of  that  natural  principle  which  teaches  that  private  convenience 
must  yield  to  the  public  wants.  This  public  interest  must  lie  at  the  basis 
of  the  exercise,  or  it  would  be  confiscation  and  usurpation  to  exercise  it." 
There  is  no  power  resident  in  the  government  to  take  the  property  of  one 
person  and  apply  to  the  private  purpose  or  use  of  another,  even  if  full 
compensation  be  awarded  therefor,  Beekman  v.  Saratoga  &  Schenectady 
B.  B.,  3  Paige,  45  ;  Varick  v.  Smith,  5  Id.  137  ;  Pittsburgh  v.  Scott,  1  Pa. 
St.  309  ;  Dickey  v.  Tennison,  27  Mo.  373  ;  Scudder  v.  Trenton  Delaware 
Falls  Co.,  Saxt.  694;  Sadler  v.  Langham,  34  Ala.  311 ;  Glach  v.Wliite, 
2  Swan,  540;  Nesbitt  v.  Trumho,  39  111.  110;  Thien  v.  Voegtlander,  3 
Wise.  461 ;  Hoye  v.  Swan's  Lessee,  5  Md.  237  ;  Be  Niagara  Falls  and 
Whirlpool  B.  Co.,  108  N.  Y.  374 ;  and  equity  will  interfere  to  restrain 
the  effect  of  any  legislative  action  which  seeks  to  take  property  for  any 
other  than  a  public  use,  even  if  the  pretext  of  a  public  use  be  set  up  in 
the  Act  authorizing  the  taking,  Coster  v.  The  Tide  Water  Co.,  18  N.  J. 
Eq.  54. 

What  is  Public  Use  a  Juridical  Question. 

What  is  a  public  use  is  a  matter  for  determination  by  the  courts,  Con- 
cord Bailroad  v.  Greely,  17  N.  H.  47 ;  Scudder  v.  Trenton  Delaware 
Falls  Co.,  Saxt.  694;  Tyler  v.  Beacher,  44  Vt.  648;  Sadler  v.  Langham, 
34  Ala.  311;  Anderson  v.  Turbeville,  6  Cold.  130;  Memphis  Freight 
Co.  V.  Mayor  &  Aldermen  of  Memphis,  4  Cold.  419 ;  Consolidated 
Channel  Co.  v.  Central  Pacific  B.  B.  Co.,  51  Cal.  269;  McQuillenv. 
Eatton,  42  Ohio  St.  202 ;  Varner  v.  Martin,  21  W.  Va.  534 ;  Go.  Ct.  of 
St.  Louis  V.  Griswold,  58  Mo.  175  ;   Talbot  v.   Hudson,   16  Gray,  417  ; 
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Loughbridge  v.  Harris,  42  Ga.  500 ;  Bankhead  v.  Brown,  25  Iowa,  540 ; 
Be  Niagara  Falls  and  Whirlpool  B.  Co.,  108  N.  Y.  3'74  ;  Chicago  &  Eastern 
Illinois  B.  Co.  v.  Wiltee,  116  111.  449 ;  City  of  Savanna  v.  Hancock,  91 
Mo.  54  ;  City  of  Kansas  v.  Baird  (S.  C.  of  Mo.),  11  S.  W.  Rep.  243  ;  and 
the  legislature  cannot  by  declaring  a  certain  purpose  to  be  public  use  fore- 
stall the  right  of  the  courts  to  pass  upon  the  subject,  Dayton  Mining  Co. 
V.  Seamell,  11  Nev.  397  ;  Coster  v.  The  Tide  Water  Co.,  18  N,  J.  Eq.  54 ; 
the  declaration  of  the  legislature  will  not,  however,  be  entirely  without 
effect  or  weight,  and  where  the  question  is  doubtful  whether  the  use  be 
public  or  not,  the  courts  will  not  interfere  to  reverse  the  legislative  de- 
claration, as  said  by  Shaw,  C.  J.,  in  Hazen  v.  Essex  County,  12  Cush. 
475,  "  If  a  public  use  be  declared  by  the  legislature,  the  courts  will  hold 
the  use  to  be  public  unless  it  manifestly  appears  by  the  provisions  of  the 
Act,  that  they  can  have  no  tendency  to  advance  and  promote  such  public 
use,"  and  see  Bankhead  v.  Brown,  25  Iowa,  540. 

General  Rales  Upon  What  is  a  Public  Use. 

Before  proceeding  to  mention  purposes  which  have  been  held  by  the  courts 
to  be  public  uses,  it  will  be  well  to  look  at  some  general  rules  entering  into 
and  deducible  from  the  decisions ;  and  first,  the  term  public  use  is  a  very 
elastic  one,  opening  to  embrace  whatever  may,  in  fact,  become  a  use  in  which 
the  public  as  such  is  interested,  at  any  given  stage  of  civilization  ;  it  has 
indeed  been  argued  that  the  only  public  uses  for  which  land  can  be  taken 
are  those  whicli  were  recognized  as  public  at  the  time  of  the  adoption  of 
the  constitution  of  the  State,  the  exercise  of  whose  power  is  drawn  in  ques- 
tion, where  the  constitution  contains  a  reference  to  the  right  to  take  prop- 
erty for  public  purposes,  but  this  argument  proceeds  upon  the  theory  that 
the  right  to  take  land  is  derived  from  the  constitution,  whereas,  we  have 
seen,  the  only  effect  the  constitution  can  have  upon  the  right  is  a  re- 
strictive one,  for  the  right  itself  exists  before  the  constitution,  as  a  right  of 
sovereignty  of  sufficient  elasticity  to  accommodate  itself  to  the  various 
states  of  civilization  and  progress.  The  argument,  though  pressed  has, 
we  believe,  never  been  sustained  by  the  decision  of  any  court  of  last 
resort.     See  Concord  B.  B.  v.  Greely,  17  N.  H.  47. 

Public  Ownership  or  Occupation  Not  Necessarily  Implied. 

If  the  property  taken  is  to  pass  under  the  direct  control  of  the  public,  the 
use  is  a  public  one,  VarnerY.  Martin,  21  W.  Va.  534 ;  but  public  use  does 
not  necessarily  imply  public  ownership,  Concord  B.  B.  v.  Greely,  supra, 
or  occupation,  Scudder  v.  Trenton  Delaware  Falls  Co.,  Saxt.  694 ;  it  is 
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enough  that  the  use  be  one  in  which  the  public,  as  such,  has  an  interest, 
direct  or  indirect,  although  the  ownership  of  the  property  taken  is  to  be 
vested  in  a  private  corporation  or  individual. 

Purpose  Need  Not  be  One  Whose  Sole  Object  is  the  Public  Good. 

It  is  not  necessary  that  the  purpose,  to  be  subserved  by  the  exercise  of 
the  power  of  eminent  domain,  be  one  whose  sole  object  is  to  promote  the 
public  good,  individual  profit  may  be  also  concerned  or  enhanced,  Scvdder 
V.  Trenton  Delaware  Falls  Co.,  Saxt.  694 :  Siche  v.  Bar  Harbor  Water 
Co.,  75  Me.  91 ;  Swan  v.  Williams,  2  Mich.  427 ;  Petition  of  Mt.  Wash- 
ington Boad  Co.,  35  N.  H.  134 ;  and  to  make  a  use  a  public  one,  it  is  not 
necessary  that  the  entire  community,  or  even  a  very  considerable  portion 
of  it  shall  directly  participate  in  the  benefits  of  the  use,  Talbot  v.  Hudson, . 
16  Gray,  417  ;  Boss  v.  Davis,  97  Ind.  79  ;  Biche  v.  Bar  Harbor  Water  Co., 
supra;  but,  while  the  actual  use  may  be  limited  to  a  small  locality,  the 
benefit  must  be  a  common  one  and  not  one  limited  by  the  very  nature  of 
the  use  to  a  very  few  persons  or  estates,  Costar  v.  Tide  Water  Co.,  18 
N.  J.  Eq.  55  ;  O'Beilley  v.  Kankakee  Valley  Draining  Co.,  32  Ind.  169 ; 
Talbot  V.  Hudson,  supra ;  for  while,  as  a  rule,  the  prosperity  of  an  in- 
dividual conduces  to  the  welfare  of  the  community,  he  is  not,  therefore, 
entitled  to  have  private  property  condemned  by  public  authority  for  his 
benefit,  McQuillen  v.  Hatton,  42  Ohio  St.  202. 

Public  Use  Embraces  Public  Pleasure. 

A  public  use  will  embrace  public  pleasure,  and  land  may  be  taken  for 
pleasurable  or  ornamental  purposes.  West  Chicago  Park  Commissioners 
V.  Western  Union  Telegraph  Co.,  103  111.  33 ;  and,  hence,  it  has  been  held 
no  objection  to  the  condemnation  of  ground  for  a  road,  that  it  will  be 
largely  or  even  principally  used  for  pleasure  travel,  and  this  doctrine  has 
been  maintained  in  a  case  where  the  authority  to  lay  out  roads  was  to  lay 
out  such  as  might  be  required  by  "convenience  and  necessity,"  Bryan  v. 
Branford,  bO  Conn.  246;  and  see  Higginson  v.  Town  of  Nahant,  11 
Allen,  530 ;  but  in  Vermont,  it  has  been  held  that  while  the  ornamentation 
and  improvement  of  grounds  about  a  public  building  might  be  taken  into 
consideration  in  fixing  the  location  of  a  highway,  they  did  not  afford  suffi- 
cient reason  for  its  establishment,  Woodstock  v.  Gallup,  28  Vt.  587. 

Means  of  the  Use  May  Exist  Without  the  State. 

A  use  may  be  a  public  one,  although  the  main  work  to  which  it  is  sub- 
servient, be  situated  without  the  boundaries  of  the  State,  whose  soil  is  by 
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its  authority  appropriated  to  such  use,  and  although  the  work  be  not 
under  the  control  of  the  state  or  of  any  agent  thereof.  This  position  is 
well  illustrated  by  In  the  matter  of  Townsend,  39  N.  Y.  171.  In  that 
case  the  facts  were  as  follows :  A  New  Jersey  corporation  found  it  de- 
sirable for  the  purposes  of  supplying  its  canal,  situated  in  New  Jersey,  to 
take  the  waters  of  Green  Pond,  a  body  of  water,  part  of  which  was  in  New- 
York,  the  corporation  accordingly  built  a  dam,  which  caused  the  flooding  of 
lands  in  New  York ;  the  legislature  of  that  State  passed  an  act  legalizing  the 
taking  of  the  waters  and  providing  for  the  appointment  of  commissioners 
to  assess  the  damages  suffered  by  the  owners  of  the  flooded  lands ;  it  was 
held  that  the  appropriation  of  land  to  the  purpose  was  a  proper  exercise 
of  the  right  of  eminent  domain  by  the  State  of  New  York,  although  the 
attempt  after  the  taking  to  deprive  the  injured  persons  of  the  right  to  a 
trial  by  jury  was  unconstitutional.  In  delivering  the  opinion  of  the 
court.  Woodruff,  J.,  said,  "  communication  between  our  chief  cities  and 
the  productive  regions  which  lie  outside  our  State  and  intercourse  with 
those  who  dwell  there,  are  as  truly  objects  of  public  interest  and  advan- 
tage as  between  two  sections  of  the  State  itself." 

Distinction  between  Public  Use  and  Public  Convenience. 

Before  leaving  this  part  of  the  subject,  we  may  note  that  a  distinction 
has  been  taken  between  a  public  use  and  a  public  convenience,  which 
seems  well  founded  where  the  right  of  eminent  domain  is  to  be  exercised 
by  a  private  corporation,  although  in  cases  where  the  control  of  the  prop- 
erty taken  is  to  be  in  the  public  itself,  the  distinction,  it  would  seem,  could 
hardly  be  maintained.  In  the  case  of  the  Memphis  Freight  Co.  v.  Mayor 
and  Aldermen  of  Memphis,  4  Cold.  419,  a  company,  which  was  chartered 
to  load  and  unload  freight  but  whose  charter  did  not  make  it  compellable  to 
perform  such  services  for  every  body  requiring  them,  sought  to  exercise  the 
right  of  eminent  domain,  it  was  held  that  it  could  not  do  so ;  Shackleford^ 
J.,  in  delivering  the  opinion  of  the  court,  said,  "  There  is  a  distinction 
between  public  use  and  a  public  convenience.  To  authorize  the  taking  of 
private  property  for  public  use,  the  use  must  be  for  the  people  at  large 
— for  travellers,  for  all — and  must  also  be  compulsory  by  them  and  not 
optional  with  the  corporation — must  be  a  right  by  the  people  and  not  a 
favor — must  be  under  public  relations  as  to  tolls,  etc.,  etc.,  6  How.  546  ; 
3  Kent,  270.  But  where  it  is  a  public  convenience,  not  a  necessity,  the 
right  to  take  private  property  does  not  exist.  The  incorporation  of  a 
hotel  company  in  a  city,  with  right  to  construct  lines  of  railroad  from  the 
hotel  to  the  river  or  depot  for  the  accommodation  of  guests  of  the  house, 
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would  be  a  public  consilience,  but  would  not  authorize  tbe  legislature  to 
take  the  private  property  of  the  citizens  of  the  town  whereon  to  erect  the 
hotel  or  to  lay  the  lines  of  railroad.  Churches  and  school-houses  are  public 
conveniences,  but  no  one  ever  heard  of  private  property  being  taken  for 
such  purposes." 

Uses  Held  Public. 

Bearing  the  above  general  remarks  and  rules  in  mind,  we  find  in  the 
decisions  of  the  court,  that  the  following  uses  have  been  held  public — 
public  streets,  McMasters  v.  Commonwealth,  3  Watts,  292  ;  township 
roads,  Shaver  v.  Slarrett,  4  Ohio  St.  494,  although  wholly  on  the  land 
of  one  citizen,  and  for  the  sole  purpose  of  affording  a  pent  road,  Tl^ar- 
ren  v.  Bunnell,  11  Vt.  600  ;  Higgonson  v.  Nahant,  11  Allen,  530 ;  what 
are  sometimes  erroneously  called  private  roads,  but  which  are  in  fact 
neighborhood  roads,  free  to  the  use  of  all,  Sandy  Lick  Greek  Boad,  51  Pa. 
St.  94;  Eillbuck  Private  Boad,  77  Id.  39;  but  the  Act  allowing  their 
construction  must  be  strictly  followed,  Sandy  Lick  Greek  Boad,  Eill- 
buck Private  Boad,  supra,  and  a  road  which  is  really  private  is  not 
such  a  use  as  will  justify  the  exercise  of  the  power  of  eminent  do- 
main, Varner  v.  Martin,  21  W.  Va.  534 ;  Nesbitt  v.  Trumbo,  39 
111.  110 ;  Glack  v.  White,  2  Swan,  540 ;  and  the  mere  styling  of 
the  road  "a  neighborhood  road"  in  the  Act  authorizing  its  laying 
out,  will  not  give  to  it  public  privileges  when  it  appears  to  be 
really  a  private  road,  Dickey  v.  Tennison,  27  Mo.  373 ;  and  a 
road  which  the  applicant  for  which  can  use  as  he  pleases,  and  abandon 
when  he  chooses  is  not  public,  Bankhead  v.  Brown,  25  Iowa,  540  ;  in 
Georgia,  a  way  to  and  from  a  gold  mine  has  been  held  a  public  use,  such 
as  will  authorize  the  taking  of  land,  on  the  ground  that  gold  is  necessary 
for  the  currency,  The  Hand  Gold  Mining  Go.  v.  Parker,  59  Ga.  419; 
but  a  coal  mine  is  not  such  a  public  use  as  to  justify  the  taking  of  lands 
to  construct  a  way  to  and  from  the  same,  Sholl  v.  German  Coal  Co.,  118 
111.  427  ;  Edgewood  Bailroad  Company's  Appeal,  79  Pa.  St.257,  and,  in 
California,  it  is  held  that  land  cannot  be  condemned  for  a  way  to  a  mine  for 
the  benefit  of  the  mine  owner,  Amador  Queen  M.  Co.  v.  Dewitt,  Cal.  412. 
Turnpikes  are  public  uses,  Eingham  &  Quincy  B.  &  T.  Co.  v.  County  of 
Norfolk,  6  Allen,  353;  so  are  toll  roads,  McGlenachan  v.  Gurwen,  6  Binn. 
509  ;  so  are  railroads  which  are  common  carriers.  Swan  v.  Williams,  2  Mich. 
427  ;  Concord  B.  B.  v.  Greely,  17  N.  H.  47 ;  Buffalo  Bayou,  Brazos,  &  Colo- 
rado B.  B.  V.  Ferris,  26  Tex.  588  ;  CHara  v.  Lexington  &  Ohio  B.  B.,  1 
Dana,  232;  Buffalo  &  N.  Y.  B.  B.  v.  Brainard,  9  N.  Y.  100  ;  Secombe 
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V.  R.  R.  Co.,  23  Wall.  108 ;  Beekman  v.  Saratoga  &  Schenectady  R.  R., 
3  Paige,  45;  Bonaparte  v.  C.  &  A.  R.  R.  Co.,  Bald.  205;  Aldridge  v. 
Tuscumbia  R.  R.  Co.,  2  St.  &  P.  199  ;  Cairo  &  Fulton  R.  R.  Go.  v. 
Turner,  31  Ark.  494 ;  L.  C.  &  0.  R.  R.  Co.  v.  Chappell,  Rice,  383  ; 
Brown  v.  Beatty,  34  Miss.  227,  and  this  will  apply  to  railroads  which  by 
the  terms  of  their  charters  are  restricted  to  the  carriage  of  certain  articles, 
e.  g.,  as  minerals,  mining  implements,  machinery,  and  materials,  State, 
DeCamp  v.  Eihernia  Underground  R.  R.  Co.,  47  N.  J.  L.  43,  will  extend 
to  the  depots  of  railroads,  Geisy  v.  C.  W.  &  Z.  R.  R.  Co.,  4  Ohio  St.  307  ; 
State  V.  R.  R.  Commissioners,  56  Conn.  308  ;  connecting  railroads,  R.  R. 
V.  The  Slate,  9  Baxt.  522  ;  switches  and  side  tracks,  South  Chicago  R.  R. 
y.  Dix,  109  111.  237  ;  the  taking  of  land  for  a  channel  into  which  to  direct 
a  stream,  where  the  safety  of  the  public  will  be  promoted  thereby,  Reusch 
V.  C.  B.  &  Q.  R.  Co.,  57  Iowa,  687;  but  a  railroad  projected  for  the  pur- 
pose of  affording  sightseers,  during  a  portion  of  the  year,  more  easy  access 
to  the  whirlpool  at  Niagara,  and  which  from  the  nature  of  things  could 
be  of  no  other  use,  and  could  be  operated  only  for  a  portion  of  the  year 
has  been  held  not  to  be  a  public  use,  Re  Niagara  Falls  and  Whirlpool  R. 
Co.,  108  N.  Y.  314.  Lateral  roads  which  connect  mines  or  other  private 
property  with  public  works  or  with  railroads,  canals  or  slack  water  naviga- 
tion, are  held  public  uses,  Harvey  v.  Lloyd,  3  Pa.  St.  334  ;  Shoenberger  v. 
Mulhollan,  8  Id.  134  ;  Bankhead  v.  Brown,  25  Iowa,  540  ;  Phillips  v. 
Watson,  63  Id.  28 ;  Sherman  v.  Buick,  32  Cal.  241 ;  Hays  v.  Risher,  32 
Pa.  169 ;  New  Central  Coal  Co.  v.  Geage's  Creek  Coal  &  Iron  Co.,  37 
Md.  537  ;  Chicago  Dock  &  Canal  Co.  v.  Garrity,  115  111.  155 ;  but 
the  provisions  of  the  Act  permitting  such  a  road  to  be  made  must  be 
strictly  complied  with,  and  a  company  organized  under  a  general  railroad 
law  and  for  purposes  other  than  that  of  constructing  or  maintaining  a 
lateral  road  cannot,  in  Pennsylvania,  without  compliance  with  the  lateral 
road  Act  proceed  to  condemn  land  for  a  lateral  road  as  under  the  general 
railroad  Act,  Edgewood  Railroad  Co.'s  Appeal,  79  Pa.  St.  257 ;  and  the 
general  statement  should  be  qualified  by  the  consideration  that  the  lateral 
road  must  be  of  some  public  service  and  not  confined  in  its  usefulness  to 
the  service  of  the  mine  or  other  private  property  or  to  to  the  railroad  ;  this 
position  is  well  brought  out  in  the  case  of  the  Chicago  Eastern  Illinois  R.  R. 
Co.  V.  Wiltse,  116  111.  449,  where  a  spur  road  whose  sole  object  was 
to  connect  the  track  of  a  railroad  with  certain  brick  work  so  as  to 
increase  the  freight  of  the  railroad  was  held  not  a  public  use,  and  in 
accord  with  the  above  case  is  the  recent  decision  of  the  Supreme 
Court  of  Appeals  of  West  Virginia  in  Petersburgh,  Wheeling  &  Kentucky 
R.  R.  Co.  V.  Benwood  Iron  Works,  5  Rail.  &  Corp.  L.  Jour.  324.    A 
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canal  is  a  public  use,  Harris  v.  Thompson,  9  Barb.  360  ;  Bates  v.  Cooper,  5 
Ohio,  115  ;  Willyard  v.  Hamilton,  7  Ohio,  pi.  2,  112  ;  Chesapeake  &  Ohio 
Canal  Co.  v.  Key,  3  Cr.  C.  599.  A  line  of  tubing  to  transport  petroleum 
from  the  wells  to  a  line  of  railroad  or  water  transportation  is  a  public  use, 
West  Va.  Trans.  Co.  v.  Volcanic  C.  &  C.  Co.,  5  W.  Va.  382 ;  and  so  are 
a  horse  ferry,  Day  v.  Stetson,  8  Me.  365  ;  a  ferry  without  restriction  as 
to  the  power  employed,  Stark  v.  McGowen,  1  N.  &  McC.  389;  Matter  of 
the  Application  of  the  Union  Ferry  Co.,  98  N.  T.  139;  a  toll  bridge, 
Toung  v.  Buckingham,  5  Ohio,  488  ;  Arnold  v.  Covington  &  Cincinnati 
Bridge  Co.,  1  Duv.  3T2;  a  school-house.  Long  v.  Fuller,  68  Pa.  St.  170; 
Township  Board  of  Education  v.  Hackman,  48  Mo.  243  ;  Williams  v. 
School  District  No.  6,  33  Vt.  271 ;  the  encouragement  of  the  arts  and 
sciences  and  of  agriculture  or  horticulture,  iJees's  Appeal  (S.  C.  of 
Penna.),  11  Cent.  Rep.  141 ;  a  battlefield  memorial,  Gettysburg  Battle- 
field  Memorial  Association  v.  Sherfy,  117  Pa.  St.  256;  the  supply  of  a 
city  with  pure  water,  Inhabitants  of  Wayland  v.  County  Commis- 
sioners of  Middlesex,  4  Gray,  500;  Thorn  v.  Sweeney,  12  Nev.  251 
Spring  Valley  Water  Works  v.  San  Mateo  Water  Works,  64  Cal.  123 
Lake  Pleasanton  Water  Co.  v.  Contra  Costa  Water  Co.,  67  Id.  659 
Eiche  V.  Bar  Harbor  Water  Co.,  75  Me.  91 ;  Burden  v.  Stein,  27  Ala. 
104  ;  and  this  use  was  held  public  in  a  case  where  the  charter  of  the 
company  seeking  to  exercise  the  right  of  eminent  domain  did  not  ex- 
pressly require  it  to  supply  everybody  with  water  on  reasonable  terms, 
for  a  capricious  refusal  would  be  an  abuse  of  its  franchise,  which  was 
presumed  to  be  for  public  purposes  from  the  recital  of  the  object  "  to 
supply  the  village"  with  water,  Lumbard  v.  Stearns,  4  Gush.  60 ;  but  a 
flume  intended  to  obtain  water  for  a  mine  is  not  a  public  use,  although 
the  mine  owner  intends  to  supply  water  to  other  persons  for  mining 
purposes,  Lorenz  v.  Jacob,  63  Cal.  73.  The  supply  of  a  city  with 
natural  gas  for  light  or  heat  is  held  a  public  use ;  Appeal  of  the  City 
of  Pittsburgh,  115  Pa.  St.  4;  Johnston  y.  Natural  Gas  Go.  (S.  C.  of 
Penna.),  5  Cent.  Rep.  564.  A  telegraph  line  is  a  public  use,  Turn- 
pike Co.  v.  News  Co.,  43  N.  J.  L.  381  ;  N.  0.  M.  &  T.  B.  B.  Co.  v. 
S.  &  A.  T  Co.,  53  Ala.  211 ;  Pierce  v  Drew,  136  Mass.  75 ;  Pensacola 
Telegraphy.  Western  Union  Co.,  96  II.  S.  1 ;  so  a  telephone  line,  Irwinv. 
Telephone  Co.,  37  La.  Ann.  63 ;  a  public  square  or  park,  Owners  v. 
Mayor,  etc.,  of  Albany,  15  Wend.  374  ;  County  or  Council  of  St.  Louis 
V.  Griswold,  58  Mo.  175;  Holt  v.  Somerville,  127  Mass.  408;  Coones, 
Patterson  v.  Mississippi  &  Bum  Biver  Co.,  3  Dill.  465 ;  Cotton  v.  Mis- 
sissippi &  Bum  Biver  Boom  Co.,  22  Minn.  372;  a  public  sewer,  Hildreth 
V.  Lowell.  11  Gray,  345  ;  a  drain  into  which  all  persons  have  the  right 
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to  drain  upon  just  terms,  where  the  rights  and  duties  with  reference 
to  the  same  are  under  the  regulation  of  the  courts,  Norjleet  v. 
Cromwell,  TO  N.  C.  634 ;  Winslow  v.  Winslow,  95  Id.  24 ;  a  wharf  or 
landing,  Hays  v.  Briggs,  74  Pa.  St.  373 ;  a  public  market,  Henkel 
V.  Detroit,  49  Mich.  249 ;  the  reclamation  from  overflow  of  laud  in 
different  townships,  Talbot  v.  Hudson,  16  Gray,  417  ;  the  filling  in  of 
land,  which,  from  its  low  grade,  is  a  source  of  danger  to  the  public  health, 
Dingley  v.  City  of  Boston,  100  Mass.  544 ;  a  drain  or  ditch  which  is 
made  for  the  improvement  of  the  public  health,  Chesbrough  v.  Commis- 
sioners, 37  Ohio  St.  508 ;  Ross  v.  Davis,  97  Ind.  79 ;  Anderson  v.  Baker, 
98  Id.  587 ;  Kinnie  v.  Bare  (S.  C.  of  Mich.)  13  West.  Rep.  549,  or  for  the 
improvement  of  a  highway,  Anderson  v.  Baker,  supra.  In  Donnelly 
V.  Decker,  58  Wise.  461,  the  taking  of  land  for  a  drain  was  sustained 
as  an  exercise  of  the  police  power  in  the  opinion  of  the  court,  which 
was  delivered  by  Orton,  J. ;  Cassoday,  J.,  concurred  in  the  result,  but 
not  in  the  opinion;  but  Taylor,  J.,  regarded  the  taking  as  a  lawful 
esercise  of  eminent  domain,  although  the  cost  was  put  upon  benefited  lands. 
On  the  other  hand  it  is  held  that  a  drain  for  the  mere  purpose  of  improving 
farms  is  not  a  public  use,  Anderson  v.  Kerns  Draining  Co.,  14  Ind.  199 ; 
MoQuillen  v.  Hatton,  42  Ohio,  St.  202  ;  but  in  Tide  Water  Co.  v.  Coster, 
18  N.  J.  Eq.  518,  a  system  of  drainage  intended  to  benefit  large  sections 
of  marsh  lands  was  held  a  public  use ;  this  decision  may  be  harmonized 
with  the  foregoing  by  the  consideration  that  the  draining  of  marshes  is 
beneficial  to  the  public  health,  see  MoQuillen  v.  Hatton,  supra.  On  the 
same  ground,  i.  e.,  the  benefit  to  the  public  health,  the  removal  of  a  dam 
may  be  a  public  use,  Carson  v.  Coleman,  11  N.  J.  Eq.  106  ;  Miller  v. 
Craig,  Id.  176.  The  Indiana  drainage  statute  has  been  held  constitu- 
tional, the  Act  requiring  public  benefit  to  be  shown  before  allowing  the 
land  to  be  taken,  Chambers  v.  Kyle,  67  Ind.  206  ;  Bait.  &  Ohio  &  Chicago 
R.  B.  Go.  r.  North,  103  Id.  487,  and  in  California  it  is  held  that  a  scheme 
of  irrigation  for  the  improvement  of  vast  tracts  of  arid  and  unfruitful  soil 
desert  like  in  character  is  a  public  use.  Irrigation  District  v.  Williams, 
76  Cal.  360. 

Mills. 

Whether  mills  are  public  uses  is  a  matter  about  which  thei'e  is  some 
conflict  of  decision.  The  old  grist  mill,  to  which  all  were  entitled  to 
resort  and  the  master  of  which  was  compellable  to  grind  whatever  grain 
was  brought  him,  on  receipt  or  tender  of  his  proper  toll,  might  well  be 
considered  a  public  use,  but  the  modern  mill,  the  owner  of  which  grinds  or 
not  at  his  own  pleasure,  and,  a  fortiori,  paper  and  saw  mills  do  not  seem 
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to  come  within  the  definition  of  a  public  use.  These  views  are  sustained 
by  Tyler  v..  Beacher,  44  Vt.  648,  and  the  case  of  Harding  v.  Ooodlett,  3 
Yerg.  41,  in  which  an  Act  of  legislature  permitting  the  exercise  of  the  right 
of  eminent  domain  for  the  purpose  of  a  grist,  saw  and  paper  mill  was  held 
unconstitutional,  the  court  remarking  that,  if  such  an  Act  were  sustained, 
a  grist  mill  might  be  made  the  means  of  obtaining  land  for  any  purpose. 
But  in  some  jurisdictions,  mill,  as  a  term  implying  a  public  mill,  is  applied 
to  mills  very  different  from  the  old  grist  mill. 

In  Virginia,  Crewshaw  v.  Randall,  245,  and  in  North  Carolina,  Burgess 
v.  Glark,  13  Ired.  Law,  109,  mills  are  held  public  uses  and  there  is  upon 
the  master  an  obligation  to  grind  for  all  in  due  turn  at  specified  tolls ;  so 
in  Kentucky,  McAfee  v.  Kennedy,  1  Litt.  92;  Bhackleford  v.  Coffey,  4 
J.  J.  Mar.  40,  and  where  land  is  taken,  the  mill  owner  is  bound  to  begin 
the  erection  of  the  mill  within  a  year,  complete  it  within  three  years  and 
rebuild  it  in  case  of  destruction,  on  penalty  of  reverter.  In  Tennessee, 
every  mill  for  grinding  for  toll  is  declared  a  public  mill  and  the  miller  is 
under  the  obligations  of  a  public  officer,  Harding  v.  Goodlett,  3  Yerg.  41. 

In  Massachusetts,  mills  generally  are  held  public  uses,  Boston  &  Box- 
bury  Mill  Dam  Corporation  v.  Newman,  12  Pick.  461,  and  seethe  dictum 
of  Shaw,  C.  J.,  in  Fiske  v.  Framingham  Manufacturing  Co.,  12  Pick. 
68 ;  Hazen  v.  Essex  Co.,  12  Cush.  475 ;  Inhabitants  of  Andover  v. 
Sutton,  12  Mete.  182,  and  so  in  New  Hampshire,  Great  Falls  Manufactur- 
ing Co.  V.  Fernald,  47  N.  H.  444  ;  and  in  Connecticut,  Occum  Company  v. 
Sprague  Manufacturing  Co.,  35  Conn.  496  ;  Olmsteadv.  Camp,  33  Conn. 
532,  although,  in  the  last  cited  case,  it  appeared  that  there  was  no  legal 
obligation  to  permit  free  access  to  the  mill  involved  in  the  case  or  to  grind 
thereat  for  all  comers.  In  Maine,  the  Massachusetts  rule  is  followed,  but 
the  Supreme  Judicial  Court,  in  the  case  of  Jordan  v.  Woodward,  40  Me.  3*1, 
while  it  does  not  overturn  the  rule  long  established  in  that  State,  intimates 
a  strong  opinion  that  were  the  question  a  new  one,  the  decision  might 
well  be  against  the  claim  of  a  public  character  for  a  water  mill,  and  refused 
emphatically  to  extend  the  rights  of  a  mill  owner  oyer  private  property  by 
implication ;  in  the  course  of  the  opinion  of  the  court,  Rice,  J.,  says :  "  In 
the  early  history  of  this  country,  the  erection  of  mills  was  deemed  matter 
of  great  public  convenience  and  necessity  and,  as  such,  deserving  the  spec- 
ial protection  of  the  legislative  power.  There  were  then  few  mills  in  the 
country  and  little  capital  with  which  to  construct  them,  while  land  was 
abundant  and  to  a  great  extent  unoccupied  and  comparatively  of  little 
value.  Hence  the  origin  of  the  policy  and  the  grounds  of  its  justification 
or  excuse.  But  the  reasons  in  which  this  policy  originated  have  long 
since  ceased  to  exist.      Private  capital  has  largely  accumulated  and  now 
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seeks  investment  in  mills  of  various  description  or  in  other  enterprises 
for  private  gain.  That  the  existence  of  water-mills  is  matter  of  public 
convenience  at  this  day  is  undeniable  ;  so  too  is  the  existence  of  the  shop 
of  the  smith,  the  store  of  the  grocer,  the  house  of  the  inn-holder,  and  a 
great  variety  of  business  enterprises  in  which  our  citizens  employ  their 
labor  and  capital.  .  .  .  Tet  to  authorize  the  appropriation  of  private 
property  for  all  these  various  purposes  would  be  destructive  to  private 
rights  and  unsettle  the  tenure  by  which  property  is  holden. 

"  Strictly  speaking,  private  property  can  only  be  said  to  have  been  taken 
for  public  use  when  it  has  been  so  appropriated  that  the  public  have  certain 
and  well-defined  rights  to  that  use  secured,  as  the  right  to  use  the  public 
highway,  the  turnpike,  the  public  ferry,  the  railroad,  and  the  like.  But 
when  it  is  so  appropriated  that  the  public  have  no  right  to  its  use  secured, 
it  is  difficult  to  perceive  how  such  an  appropriation  can  be  denominated  a 
public  use." 

In  the  remaining  New  England  State  in  which  decisions  upon  the 
question  have  been  made — Vermont — mills  whose  tolls  were  fixed  have 
been  held  not  to  be  public  because  the  owners  were  not  compellable  to  re- 
ceive and  grind  grain,  Tyler  v.  Beacher,  44  Vt.  648. 

In  Wisconsin,  mills  were  at  an  early  date,  and  probably  under  the  influ- 
ence of  the  New  England  decisions,  held  public  uses,  Newcomb  v.  Smith, 
1  Chand.  Tl  ;  Thien  v.  Voegtlander,  3  Wise.  461,  but  in  later  cases  the 
court  has  said  that  it  does  regard  the  decision  in  Newcomb  v.  Smith  as 
good  law  and  adheres  to  it  only  because  it  had  become  a  rule  of  property; 
Fisher  v.  Eoricon  Iron  and  Manufacturing  Company,  10  Wise.  351 ; 
Powers  V.  Bear,  12  Id.  213. 

In  Minnesota,  the  same  rule  prevails  as  in  Wisconsin,  and  it  would 
seem  with  equal  doubts  as  to  its  justice,  as  appears  by  the  opinion  in  the 
case  of  Miller  v.  Troost,  14  Minn.  365,  in  which,  after  citing  Olmsted  v. 
Camp  and  the  remarks  of  Shaw,  C.  J.,  in  Fiske  v.  Framingham  Manu- 
facturing Co.,  GiLFiLLAN,  C.  J.,  continues:  "It  is  true  that  the  inci- 
dental benefit  to  the  public  from  turning  to  use  all  the  power  in  running 
streams  may  be  very  great,  and  that  such  is  the  nature  of  property  in 
and  along  these  streams  that  the  power  cannot  be  made  fully  available 
without  such  a  law  as  we  are  considering ;  but,  to  say  the  least,  such 
a  law  goes  to  the  extreme  limit  of  legislative  power  and  had  not  similar 
laws  in  States  having  constitutional  restraints  similar  to  our  own  been 
uniformly  sustained  by  the  courts,  we  should  hesitate  long  before  up- 
holding this  one.  The  decisions,  however,  are  so  numerous  and  by 
courts  of  so  great  authority  that  we  are  constrained  to  hold  the  law  to  be 
constitutional." 
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The  same  doctrine  is  held  in  Kansas,  Venard  v.  Gross,  8  Kan.  248; 
Harding  v.  Funk,  Id.  315 ;  but  the  court  evidently  felt  itself  constrained 
by  outside  authority  as  appears  from  a  reading  of  the  opinion  of  Valen- 
tine, J. 

In  Alabama,  a  mill  other  than  a  grist  mill  is  held  not  pubJie,  Sadler  v. 
Langham,  34  Ala.  311. 

In  Georgia,  Loughbridge  v.  Harris,  42  Ga.  500,  and  Michigan,  Byer- 
son  V.  Brown,  35  Mich.  333,  mills  are  held  not  public. 

Cemeteries. 

A  public  cemetery  is  a  public  use,  Growell  v.  Londonderry,  63  N.  H. 
42;  Balch  v.  County  Commissioners,  103  Mass.  106;  and  this  is  the  case 
although  the  management  of  the  cemetery  be  farmed  out  to  a  corporation 
or  company,  Edgecumhe  v.  Burlington,  46  Vt.  218 ;  or  be  under  the  control 
of  a  company,  if  the  actual  use  be  public,  Edwards  v.  Stonington  Cemetery 
Ass^n,  20  Conn.  466;  and  the  use  may  be  public  although  the  expenses  of 
interment  may  be  so  great  as  to  practically  exclude  most  persons  from 
the  use,  Evergreen  Cemetery  Association  v.  Beecher,  53  Conn.  552 ;  but  a 
cemetery  in  which  the  right  of  burial  is  vested  in  lot  owners  only  has  been 
held  not  a  public  use.  Matter  of  Deansville  Cemetery  Association,  66  N. 
Y.  569,  in  which  case  Rapallo,  J.,  said:  "  If  the  fact  that  it  is  a  benefit 
to  the  public  that  the  dead  should  be  buried  is  sufficient  to  make  a  ceme- 
tery a  public  use,  the  legislature  might  authorize  A.  to  take  the  land  of  B. 
for  a  private  burial  place  for  A.  and  his  family;"  and  in  the  Evergreen 
Cemetery  Association  Case,  supra,  the  court  recognized  the  fact  that 
there  were  strictly  private  cemeteries  in  which  the  public  could  acquire  no 
right,  and  as  it  did  not  appear  that  the  cemetery  association  desired  the 
land,  which,  it  sought  to  take,  for  purposes  of  public  burial,  the  decision  was 
against  the  right  to  take  land.  The  report  does  not  sbovv  whether  the 
association  were  one  in  which  rights  were  vested  solely  in  lot  holders,  as 
in  the  New  York  case,  or  not. 

Mines. 

In  Nevada,  the  encouragement  of  the  mining  interest  has  been  held  so 
far  essential  to  the  prosperity  of  the  State  and  paramount  to  other  in- 
terests, that  land  may  be  taken  for  mining  purposes  by  the  exercise  of  the 
right  of  eminent  domain,  and  it  is  held  that  a  mine  owner  may  take 
neighboring  land  for  the  purpose  of  sinking  a  shaft  for  the  benefit  of  his 
mine,  Dayton  Mining  Co.  v.  Seawell,  11  Nev.  394;  Overman  S.  M.  Co. 
V.  Corcoran,  15  Id.  394.     In   California,  however,  a  flume  to  carry  off 
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tailings  of  a  mine  or  to  deposit  the  same  has  been  held  to  give  rise  to  a 
private  use  only,  Consolidated  Channel  Co.  v.  Central  Pacific  R.  R. 
Co.,  51  Cal.  269. 

Question  of  Exercise  of  Rig'tat  a  Legislative  One. 

While,  as  we  have  seen,  the  question  of  the  character  of  the  purposes  for 
which  the  right  of  eminent  domain  may  be  exercised  is  for  the  courts,  the 
question  of  the  occasion  and  the  necessity  of  the  exercise  of  the  right  is 
exclusively  for  the  legislature,  Petition  of  Mt.  Washington  R.  R.  Co.,  35 
N.  H.  134;  Anderson  v.  Tubeville,  6  Cald.  150;  De  Varaigne  v.  Fox,  2 
Blatch.  95  ;  Parham  v.  The  Justices,  9  Ga.  341 ;  Concord  R.  R.  v.  Greely, 
17  N.  H.  47  ;  Varick  v.  Smith,  5  Paige,  137  ;  People  v.  Smith,  21  N.  Y. 
595 ;  Spring  v.  Russell,  7  Me.  273  ;  Prather  v.  Western  Union  Telegraph 
Co.,  89  Ind.  501 ;  In  the  Matter  of  Townsend,  39  N.  Y.  171 ;  National 
Docks  R.  R.  Co.  V.  Central  R.  R.  Co.,  32  N.  J.  Eq.  755 ;  Varner  v. 
Martin,  21  W.  Va.  534 ;  B.  &  0.  B.  R.  v.  P.  W.  &  K.  R.  R.,!']  W.  Va. 
812  ;  Bankhead  v.  Brown,  25  Iowa,  540 ;  Secomhe  v.  R.  R.  Co.,  23  Wall. 
108;  Williams  v.  School  District,  33  Yt.  271;  Tyler  v.  Beecher,  ii  Id. 
648 ;  New  Central  Coal  Co.  v.  George's  Creek  Coal  &  Iron  Co.,  37  Md. 
537  ;  Whiteman's  Ex.  v.  W.  &  S.  R.  R.  Co.,  2  Harring.  514  ;  Dietrich  v. 
Murdoch,  42  Mo.  279 ;  lees's  Appeal  (S.  C.  of  Penna.),  11  Cent.  Rep.  141 ; 
Hyde  Park  v.  Oak  Wood  Cemetery  Co.,  119  111.  141 ;  City  of  Kansas 
V.  Baird  (S.  C.  of  Mo.),  11  S.  W.  Rep.  243,  as  said  by  Strong,  J.,  in 
Smedley  v.  Irwin,  51  Pa.  St.  451.  "  When  the  use  is  an  undoubted  public 
one,  as  in  the  appropriation  for  a  highway,  it  would  be  usurpation  in  us 
to  prevent  the  execution  of  an  act  of  the  legislature  because  we  might 
think  it  indiscreetly  passed  or  enacted  without  proper  consideration." 

The  decision  of  the  legislature  is  also  final  as  to  the  amount  of  land 
which  it  is  necessary  to  take  for  a  given  public  purpose,  JJ.  S.  v.  Harris, 
1  Sumn.  21  ;  Water  Works  Co.  v.  Burkhardt,  41  Ind.  314 ;  Nelson  v. 
Fleming,  56  Id.  310,  and  also  as  to  the  estate  to  be  taken,  see  infra,  p.  449. 
It  is  true,  that  there  has  been  found  .some  disposition  to  question  this  posi- 
tion, which  is  abundantly  sustained  by  authority,  and  that  in  Foster  v. 
Stafford  National  Bank,  57  Yt.  128,  Royce,  C.  J.,  in  delivering  the  opin- 
ion of  the  court  said  that  any  Act  "  authorizing  such  an  appropriation  when 
such  a  necessity  does  not  exist  is  plainly  in  conflict  with  the  Constitution" 
but  such  an  interpretation  of  the  law  has  a  tendency  to  impose  legisla- 
tive duties  upon  the  courts  and  to  take  from  the  proper  department  of  gov- 
ernment the  determination  of  what  is  for  the  public  advantage  and  good, 
in  which  sense  "  necessity"  must  be  understood  when  used  with  reference 
to  legislative  powers — and  this  interpretation  finds  no  support  in  those  cases 


448      ,  Brown  v.  Beatty,  Etc. 

in  which  necessity  has  been  held  to  be  a  juridical  question,  for  in  those  eases 
necessity  was  made  by  the  legislature  a  condition  of  the  exercise  by  a  del- 
egate of  governmental  powers  and  it  properly  belonged  to  the  courts  to  see 
that  the  condition,  attached  by  the  supreme  legislature  to  the  exercise  of 
the  power  of  eminent  domain  by  a  corporation  for  its  own  purposes,  was 
fulfilled ;  in  other  words,  the  court  was  required  to  see  that  the  legislative 
intent  was  carried  out.  The  law  upon  this  subject  seems  to  us  to  be  well 
stated  by  Walworth,  Ch.,  in  Beekman  v.  Saratoga  &  Schenectady  JR.  B., 
3  Paige  Ch.  73 — as  follows  :  "  If  the  public  interest  can  in  anyway  be 
promoted  by  the  taking  of  private  property  it  must  rest  in  the  wisdom  of 
the  legislature  to  determine  whether  the  benefit  to  the  public  will  be  of 
sufficient  importance  to  render  it  expedient  for  them  to  exercise  the  right," 
or  even  better,  by  Dixon,  J., in  The  National  Docks  B.  B.  Go.  v.  Central 
B.  B.  Co.,  32  N.  J.  Eq.  755.  "  The  courts  may  see  that  compensation  is 
made,  that  the  use  is  public  and  that  the  case  is  one  wherein  the  legislature 
has  indicated  its  will  that  the  power  should  be  enforced,  but  beyond  that 
the  judiciary  is  without  authority.  If  it  be  averred  that  the  legislature 
has  acted  unreasonably  or  absurdly,  the  answer  is  stet  voluntas  pro  raiione." 

Special  Act  not  Necessary  for  each  exercise  of  its  Power. 

It  is  not  necessary  that  a  special  Act  be  passed  on  each  occasion  of  the 
exercise  of  the  right  of  eminent  domain — the  exercise  may  be  directed  and 
provided  for  by  general  laws  or  through  permanently  established  agencies. 
Backus  V.  Lebanon,  11  N.  H.  19,  or  by  means  of  general  laws  authorizing 
the  incorporation  ,of  companies  for  specific  public  purposes  and  vesting  in 
such  companies  the  privilege  of  exercising  the  right,  Buffalo  &  New  York 
B.  B.  Go.  V.  Brainard,  9  N.  Y.  100;  Weir  v.  St.  Paul,  Stillwater  S 
Taylor's  Falls  B.  B.  Go.,  18  Minn.  155 ;  National  Docks  B.  B.  Go.  v. 
Ventral  B.  B.  Go.,  32  N.  J.  Eq.  755. 

But  the  authority  to  take  must  be  strictly  followed,  therefore  the  laying 
out  of  a  way  to  be  used  only  during  the  time  of  sleighing  cannot  be  justi- 
fied under  an  Act  delegating  power  to  establish  ways  and  roads,  Holcomb 
V.  Moore,  i  Allen,  529.  And  see  also  Eibernia  Underground  B.  B.  Go. 
V.  State,  DeGamp,  5  Cent  Rep.  127. 

The  statutory  method  of  taking  must  be  strictly  pursued,  Oregonian 
Bailway  Go.  v.  Hill,  9  Oreg.  377. 

Any  liand  or  any  Estate  may  be  taken. 

Any  land  may  be  taken  and  so  any  estate  therein  may  be  taken,  Pat- 
terson v.  Mississippi  &  Bum  Biver  Boom  Go.,  3  Dill.  465 ;   Gotton  v. 
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Mississippi  &  Rum  River  Boom  Co.,  22  Minn.  3'I2,  even  a  contingent 
estate  may  be  taken,  Hihernia  Underground  R.  R.  Go.  v.  State,  De  Gamp, 
5  Cent.  Rep.  127,  and  the  legislature  is  the  sole  judge  of  what  estate  it  is 
proper  to  talse,  De  Varaigne  v.  Fox,  2  Blatch.  95 ;  it  may,  therefore, 
take  and  award  compensation  for  the  fee,  so  that  on  a  cessation  of  the  user 
there  can  be  no  reverter,  Moore  v.  City  of  New  York,  4  Sandf.  456 ; 
Heyward  v.  Mayor  of  New  York,  1  N.  Y.  314  ;  Haldeman  v.  Pa.  Gent. 
R.  R.,  50  Pa.  St.  425 ;  Water-works  Co.  v.  Burkhart,  41  Ind.  364  ;  Ding- 
ley  V.  Boston,  100  Mass.  544 ;  Brooklyn  Park  Gomm's  v  Armstrong,  4& 
N.  Y.  234;  Coster  v.  N.  J.  R.  R.,  3  Zab.  227 ;  P.  &  R.  I.  R.  R.  Go.  v. 
Birkett,  62  111.  332 ;  R.  &  O.  R.  R.  Co.  v.  Davis,  2  D.  &  B.  Law,  451  j 
State  V.  River,  5  Ind.  297  ;  Ghalliss  v.  A.  Y.  &  S.  F.  R.  R.  Co.,  16  Kam. 
117,  and,  hence,  it  has  been  held  that  where  the  public  use  hes  been, 
abandoned,  land  taken  for  that  purpose  may  be  sold  by  the  public  attthori- 
ties  and  a  good  title  will  pass,  Brooklyn  Park  Gomm's.  v.  Armstrong,  45. 
N.  Y.  234  ;  but  where  land  has  been  taken  for  public  purposes  it  must  be 
used  in  accordance  with  and  for  the  purposes  that  justified  its  taking. 
Lance's  Appeal,  55  Pa.  St.  16 ;  Allegheny  v.  R.  R.  Co.,  26  Id  355 ;  Cape 
Girardeau  &  Bloomfield  Road  Go.  v.  Renfrae,  58  Mo.  265  ;  State  v.  Rail- 
way Co.,  40  Oh.  St.  504,  and  it  cannot  be  lawfully  diverted  therefrom  with- 
out legislative  authority,  even  where  the  State  itself  or  a  municipal  corpora- 
tion is  the  holder  of  the  title  after  appropriation,  Oilman  v.  City  of 
Milwaukee,  55  Wise.  328;  and  see  Rutherford  v.  Taylor,  38  Mo.  315.; 
Williams  v.  Smith,  22  Wise.  594.  On  the  part  of  a  private  corporation, 
a  failure  to  apply  land  taken  for  a  public  use  to  that  use  has  been  held 
an  abuse  of  its  franchise,  State  v.  Railway  Co.,  40  Oh.  St.  504. 

There  are  some  cases  which  hold  that  when  the  fee  is  taken  there  will 
be  a  reversion,  People  v.  White,  11  Barb.  26,  or  a  possibility  of  reverter, 
De  Varaigne  v.  Fox,  2  Blatch.  95,  after  the  cesser  of  the  use,  left  in  the 
original  owner,  and  in  the  first  cited  case  it  was  so  held,  although  the 
canal  Act,  under  which  the  land  had  been  taken,  expressly  vested  the  fee  in 
the  taker.  It  is  worthy  of  note,  however,  that  neither  of  the  decisions 
cited  is  that  of  a  court  of  last  resort  and  they  are  certainly  against  the 
current  of  authority — of  course,  land  may  be  taken  only  so  far  as  is 
necessary  to  sustain  an  easement,  in  which  case  the  right  of  the  owner  in 
and  to  the  land  is  not  divested,  although  the  easement  may  be  such  as  to 
practically  deprive  him  of  all  use  of  his  land  during  its  continuance. 

The  right  to  take  land  will  extend  to  land  covered  by  a  house,  Peirce 

V.  Somersworth,  10  N.  H.  369 ;  or  out-building,  Damon's  Appeal,  119  Pa. 

St.  287  ;  the  right  may,  however,  be  limited  by  legislation  either  generally 

or  as  applied  to  certain  purposes,  thus  in  Pennsylvania  by  the  Act  of  Feb. 
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19,  1849,  it  is  forbidden  to  take  for  the  purpose  of  a  railroad  a  dwelling 
house  in  the  occupancy  of  the  owner  and  such  prohibition  extends  to  a 
reasonable  curtilage.  Swift  and  Omen's  Appeal,  111  Pa.  St.  516;  the  cur- 
tilage excepted  must,  however,  be  confined  to  what  is  necessary  for  the 
enjoyment  of  the  house,  and  is  not  to  be  extended  to  that  which  is  merely 
desirable  or  convenient,  Damon's  Appeal,  119  Pa.  St.  281. 

Franchises  and  Easements  May  be  Taken. 

A  franchise  may  be  taken,  Sogers  v.  Bradshaw,  20  Johns.  735 ;  Phila. 
&  Gray's  Ferry  Pass.  R.  W.  Go.'s  Appeal,  102  Pa.  St.  123 ;  Crosly  v. 
Hanover,  36  N.  H.  404,  or  an  exclusive  ri^ht,  Boston  &  Lowell  B.  B. 
Corp.  v.  Salem  &  Lowell  B.  B.,  2  Gray,  1.  Accordingly,  a  bridge  of  a 
corporation  may  be  taken  and  converted  into  a  free  bridge.  In  re  Towanda 
Bridge  Co.,  91  Pa.  St.  216  ;  or  may  be  taken  for  any  other  public  purpose, 
Bonaparte  v.  C.  &  A.  B.  B.  Co.,  Baldw.  205  ;  so  a  turnpike.  Backus  v. 
Lebanon,  11  N.  H.  19;  Philadelphia,  Newtown  &  New  York  Bailroad 
Go.'s  Appeal  (S.  C.  of  Pa.),  12  Cent.  Rep.  363.  Water  rights  may  be 
taken,  Martin  v.  Gleason,  139  Mass.  183 ;  the  bed  of  a  navigable  stream, 
C.  B.  &  Q.  By.  Go.  v.  Porter,  72  Iowa,  426  ;  Eamor  v.  Bar  Harbor  Water 
Co.,  78  Me.  127  ;  so  a  non-navigable  stream.  Smith  v.  Gould,  59  Wise.  631  ; 
the  right  of  way  of  a  railroad,  where  there  is  express  legislative  action, 
permitting  such  taking  but  not  otherwise,  Illinois  Central  B.  B.  Go.  v.  G. 
B.  &  N.  B.  B.  Co.,  122  111.  473 ;  a  homestead  may  be  taken,  B.  K.  &  S. 
B.  B.  V.  Johnson,  38  Kan.  142. 

Xiand  already  Dedicated  may  be  taken  but  not  without  Special 
liCgislative  Authorization. 

Land  or  other  property  already  dedicated  to  public  use  may  be  taken 
for  another  and  paramount  use.  Backus  v.  Lebanon,  11  N.  H.  19  ;  Har- 
rison V.  N.  0.  Pac.  By.  Co.,  34  La.  Ann.  462 ;  Nolensville  Turnpike 
Co.  V.  Baker,  4  Humph.  315 ;  Panton  Turnpike  Go.  v.  Bishop,  11  Vt. 
198;  Chagrin  Falls  &  Cleveland  Plank  Boad  Go.  v.  Cane,  2  Ohio  St. 
419  ;  Danville,  etc.  B.  B.  v.  Com'th,  73  Pa.  St.  29  ;  Gurran  v.  Louisville, 
83  Ky.  629 ;  but  such  taking,  it  is  held,  cannot  be  under  a  general  law 
and  without  special  and  clear  legislative  authority.  Prospect  Park  and  G. 
L  B.  B.  Co.  V.  Williamson,  91  N.  Y.  552  ;  State  v.  B.  B.  Co.,  35  N.  Y. 
328;  Bridgeport  v.  N  Y.  and  N.  H.  B.  B.  Co.,  36  Conn.  265  ;  Appeal 
of  the  School  District  of  Tyrone  Township,  22  W.  N.  C.  513 ;  Indian- 
apolis and  Cumberland  Gravel  Boad  Co.  v.  State,  105  Ind.  37;  Bait.  & 
Ohio  &  Chicago  Bailroad  Go.  v.  North,  103  Ind.  486 ;  Annistock  &  Gin. 
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B.  B.  Go.  V.  Jacksonville  G.  &  A.  R.  R.  Co.,  82  Ala.  297 ;  Mohawk  and 
Hudson  R.  B.  Go.  v.  Artcher,  6  Paige,  83.  The  last-cited  case  is,  perhaps, 
more  general  in  terms  than  is  necessary  for  the  decision  of  the  question  in- 
volved in  it,  and  it  apparently  holds  that  whenever  the  second  user  is  incom- 
patible with  the  first  the  second  is  ousted,  but  an  examination  of  the  case 
upon  its  facts  will  show  that  it  does  not  touch  the  effect  of  a  special  Act. 
It  is  not  meant  by  the  above  statement  that  in  no  case  can  land  already 
devoted  to  one  use  be  taken  for  another  without  a  special  Act,  but  merely 
that  where  the  uses  are  incompatible,  or  would  result  in  serious  interference, 
such  is  the  case  ;  the  characters  of  the  two  uses  must  be  taken  into  con- 
sideration and  where  they  are  compatible,  even  although  the  allowance  of 
the  second  may  cause  some  inconvenience,  the  exercise  in  favor  of  the 
second  use  will  be  sustained,  Prospect  Park  ^  G.  I.  R.  R.  Go.  v.  William- 
son, 91  N.  Y.  552 ;  P.  W.d  B.  R.  R.  Go.  v.  Philadelphia,  9  Phila.  563 ; 
thus  a  training  field  may  be  laid  out  in  a  public  park,  Wellington  v. 
Petitioners,  16  Pick.  ST  ;  but  a  private  corporation  must  show  a  clear  au- 
thority derived  from  the  legislature  before  it  can  make  such  an  appropria- 
tion of  land  occupied  for  another  use,  Stormfeltz  v.  Manor  Turnpike  Go., 
13  Pa.  St.  558 ;  tlxp.  v.  Boston,  etc.  R.  R.,  53  N.  Y.  5t4 ;  Springfield 
v.  B.  B.,  4  Cush.  63  ;  Little  Miami  B.  B.  v.  Dayton,  23  Ohio  St.  510. 
A  familiar  example  of  the  application  of  this  principle  is  to  be  found  in 
cases  where  a  railroad  company  seeks  to  lay  its  tracks  upon  a  public  street 
or  road,  Gom'th  v.  Erie  8;  Northeast  B.  B.  Co.,  27  Pa.  St.  339,  or  to  in- 
terfere with  the  tracks  or  other  tracks  of  another  company,  Pennsylvania 
B.  B.  Go.'s  Appeal,  93  Pa.  St.  150  ;  Pittsburgh  Junction  B.  B.  Go.'s  Appeal, 
122  Pa.  St.  511 ;  and  in  the  Appeal  of  the  Sharon  B.  R.  Go.,  Id.  553,  it  was 
held  that  where  authority  by  one  company,  to  take  or  use  land  of  another,  is 
sought  to  be  derived  from  the  general  purpose  for  which  the  company  has 
been  incorporated,  the  taking  must  be  strictly  necessary  for  the  purpose, 
as  said  by  Paxson,  J.,  in  the  case  cited:  "To  justify  such  taking  there 
must  be  a  necessity,  '  a  necessity  so  absolute  that  without  it  the  grant 
itself  will  be  defeated.  It  must  also  be  a  necessitj"-  that  arises  from  the 
very  nature  of  things  over  which  the  corporation  has  no  control ;  it  must 
not  be  created  by  the  company  itself  for  its  own  convenience  or  for  the 
sake  of  economy ;'"  accordingly,  general  authority  to  condemn  for  a  road- 
way will  not  authorize  the  taking  of  a  highway,  already  constructed  by 
authority  of  law,  which  runs  longitudinally  with  that  to  be  established, 
Kenton  County  Court  v.  Bank  Lick  Turnpike  Co.,  10  Bush,  529. 
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Disability  of  Owner  of  Land  Taken  Will  not  Prevent  a  Good 
Title  Passing. 

While  the  taking  of  land  by  the  exercise  of  the  right  of  eminent  domain 
is  sometimes  compared  to  a  purchase,  yet,  as  it  is  entirely  an  involuntary 
one  on  the  part  of  the  person  whose  land  is  taken,  no  disability  on  his  or 
her  part,  as  infancy,  insanity,  or  coverture,  will  prevent  the  passing  of  a 
good  title,  by  judicial  proceedings,  to  the  State  or  its  delegate,  for  the 
disabled  owner  would  have  no  power  to  resist  appropriation  were  the  dis- 
ability not  existent,  Hast  Tennessee  ^  Virginia  M.  B.  Co.  v.  Love  et  ux., 
3  Head,  63. 


Compensation. 

With  an  exception  to  be  hereafter  noted,  the  exercise  of  the  right  of 
eminent  domain  carries  with  it  the  obligation  to  make  compensation  to  the 
person  whose  property  is  taken  for  public  purposes.  This  obligation  is  said 
to  rest  on  natural  equity,  Gardner  v.  Newburgh,  2  Johns.  Ch.  162  ;  Bristol 
V.  New  Chester,  3  N.  H.  524.  This  was  the  law  of  England  before  the  Ameri- 
can Revolution,  and  Magna  Charta  has  sometimes  been  cited  as  containing  a 
provision  against  the  taking  of  private  property  for  public  use  without  com- 
pensation, Parham  v.  The  Justice,  9  Ga.  341.  This  may  be  regarded  as  a 
somewhat  strained  inference  from  the  charter's  declaration  that  no  one 
shall  be  deprived  of  his  property  but  by  the  law  of  the  land  and  the  judg- 
ment of  his  peers,  if  the  omnipotence  of  the  British  parliament  and  hence 
the  absolute  power  and  legal  rectitude  of  the  laws  enacted  by  it  be  recog- 
nized, but  yet  there  is  no  doubt  that  the  doctrine  of  compensation  became 
firmly  fixed  as  a  constitutional  principle  of  English  law  at  a  very  early  date. 
This  being  the  case,  it  has  been  generally  held  that  the  right  to  compensa- 
tion antedates  any  constitutional  or  statutory  provision  for  the  same  in  this 
country,  BOnaparte  v.  C.  S^  J..  B.  B.  Co.,  Baldw.  205  ;  Young  v.  McKenzie, 
3  Ga.  31 ;  Harness  v.  Ghesvpeake  S^  Ohio  Canal  Co.,  1  Md.  Ch.  248  ;  Sin- 
nickson  v.  Johnson,  11  N.  J.  Law,  129. 

In  Freedle  v.  N.  C.  B.  B.  Co.,  4  Jones  L.  89,  it  was  said  by  Pearson, 
J.,  "  Whether  private  property  can  be  taken  for  public  use  without  compen- 
sation is  a  question  that  we  are  not  called  on  to  decide.  There  is  no 
clause  in  our  Constitution  or  Bill  of  Rights  which  expressly  requires  it.  But 
the  justice  of  making  compensation  is  so  obvious  that  the  omission  of  a 
clause  requiring  it  can  only  be  accounted  for  upon  the  supposition,  that  it 
was  taken  for  granted  that  no  act  of  such  gross  oppression  would  ever  be 
perpetrated  by  the  representatives  of  a  free  people.  The  laws  of  Athens 
prescribed  no  punishment  for  parricide,  for  it  was  taken  for  granted  no  one 
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would  ever  be  guilty  of  a  crime  so  horrible."     And  see  also  Johnston  v. 
Rankin,  70  N.  C.  550. 

The  generally  received  doctrine  is  well  expressed  by  Wood,  C.  J.,  in 
Symonds  v.  Cincinnati,  14  Ohio,  147,  as  follows:  "The  obligation  to 
make  compensation,  however,  follows  this  right  [i.  e.,  that  of  eminent 
domain]  as  the  shadow  does  the  substance  and  is  concomitant  with  it.  It 
is  not  in  all  countries  a  legal  obligation  but  it  is  an  obligation  of  national 
equity  and  justice  everywhere."  The  recognition  of  the  right  of  compen- 
sation is  found  not  only  in  those  of  the  United  States  especially  governed 
by  the  common  law  but  in  others  ;  thus  in  Texas,  the  Mexican  law  pre- 
vailing there  before  its  annexation  required  compensation,  Brownsville  v. 
Cavazos,  100  U.  S.  138. 

In  South  Carolina,  the  general  obligation  to  make  compensation  was  at 
one  time  denied  and  for  some  time  the  question  was  there  a  vexed  one. 
In  Lindsay  v.  Commissioners,  2  Bay,  38,  decided  in  1796,  the  facts  were 
as  follows :  the  State  passed  an  Act  permitting  the  city  council  of  Charles- 
ton to  lay  out  a  street,  without  making  any  provision  for  compensation  to 
those  whose  lands  were  taken  for  the  purposes  of  the  street ;  the  land 
owners  applied  for  a  writ  of  prohibition.  Grimke  and  Bay,  JJ.,  held 
that  the  right  of  eminent  domain  was  an  absolute  one,  and  could  be  exer- 
cised without  making  compensation,  that  such  exercise  was  not  repugnant 
to  the  constitution  of  South  Carolina  or  to  Magna  Charta;  Btjrke,  J.,  and 
Waties,  J.,  were  of  a  contrary  opinion  and  held  that  compensation  was 
of  common  right,  the  latter  judge  going  into  a  full  discussion  of  the  sub- 
ject, and  asserting  the  requirement  of  compensation  to  be  the  law  even  in 
the  despotism  of  Turkey,  citing  as  evidence  thereof,  a  story  from  De  Tott's 
Memoirs  of  the  Turkish  Government.  As,  however,  the  court  was  evenly 
divided,  the  application  for  the  writ  of  prohibition  fell.  In  Stark  v.  Mc- 
Gowen,  1  Nott  &  McCord,  387,  the  right  was  recognized  and  nothing  was 
said  about  compensation,  and  this  case  has  been  regarded  as  authority  for 
the  position  that  there  rests  upon  the  State  no  obligation  to  make  compen- 
sation. In  Patrick  v.  Commissioners  of  Cross  Roads;  4  McCord,  541, 
decided  in  1 828,  the  court  held  that  land  could  be  taken  for  a  street  without 
compensation,  regarding  the  matter  as  so  far  settled  that  the  court  could 
not  exercise  an  independent  judgment  upon  it,  Huger,  J.,  saying,  "Had 

^  this  question  never  been  made  before,  I  should  feel  much  difficulty  in  form- 
ing and  should  hesitate  long  before  I  expressed  any  opinion  upon  the  sub- 
ject. The  power  of  taking  private  property  for  public  uses  without  making 
compensation  is  so  much  at  variance  with  the  established  principles  of  this 
court  that  nothing  but  the  most  urgent  necessity  or  unequivocal  acqui- 
escence could  have  reconciled  me  to  its  existence."    This  case  was  followed, 
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in  1836,  by  the  State  r.  Dawson,  3  Hill,  100,  where  the  same  doctrine  was 
heldi  The  question  did  not  arise  in  the  next  reported  case  involving  the 
right  of  eminent  domain,  L.  C.  &  C.  JR.  R.  Co.  v.  Chappell,  Rice,  383,  for 
the  Act,  under  which  the  proceedings  in  that  case  were  had,  provided  for 
compensation.  In  1850,  in  the  case  of  McLauchlin  v.  R.  R.  Co.,  5  Rich. 
588,  we  have  an  intimation  in  the  opinion  of  the  court  that  "  under  some 
constitutions"  the  taking  without  compensation  would  be  unlawful  but  no 
suggestion  that  such  would  be  the  case  in  South  Carolina,  and  the  right 
of  the  State  to  take  without  compensation  was  positively  asserted  by  the 
Court  of  Errors  in  State  v.  City  Council,  12  Rich.  L.  702,  decided  in  1860, 
although  such  assertion  was  not  necessary  for  the  decision  of  the  case. 
The  constitution  of  South  Carolina  adopted  in  1868  however  provides  that 
private  property  shall  not  be  taken,  damaged  or  destroyed  for  public  use 
without  owner's  consent  being  obtained  or  just  compensation  being  made, 
Art.  1,  §  23. 

In  North  Carolina,  in  the  Railroad  Company  v.  Davis,  2  D.  &  B.  451, 
the  question  of  the  obligation  to  make  compensation  was  discussed  but 
was  left  undecided,  see,  however,  Freedle  v.  N.  C.  R.  R.  Co.,  4  Jones,  L.  89. 

In  Renthorp  v.  Boug,  4  Mart.  97,  the  Supreme  Court  of  Louisiana 
seemed  to  hold  that  the  right  of  eminent  domain  could  be  exercised  without 
making  compensation,  but  the  doubt  existing  in  Louisiana  is  set  at  rest  by 
the  terms  of  the  Constitution,  Art.  156,  which  are  the  same  in  effect  as 
those  of  the  section  of  the  Constitution  of  South  Carolina  above  cited. 

Exceptions  to  Bule  of  Compensation. 

There  are  two  exceptions,  one  real  the  other  apparent,  to  the  obligation 
to  make  compensation  for  property  taken  for  public  use. 

The  first  and  real  is  where  the  taking  is  of  what  would,  if  not  taken,  be  de- 
stroyed by  the  forces  of  nature  or  by  an  enemy — in  effect  where  the  taking, 
though  beneficial  to  the  public  in  point  of  fact  is  only  an  hastening  of  the  time 
at  which  the  property  owner  would  at  any  rate  lose  his  property.  The  taking 
under  such  circumstances  is  spoken  of,  by  Sheeman,  Sen.,  in  Russell  v.  The 
Mayor,  2  Den.  461,  as  "  authorized  by  the  law  of  overruling  necessity — 
the  exercise  of  a  natural  right  belonging  to  every  individual,  not  conferred 
by  law  but  tacitly  excepted  from  all  human  codes."  Such  right  to  take 
without  compensation  exists  and  can  be  exercised  only  in  a  case  of  extreme 
and  apparently  immediate  necessity,  Parham  v.  The  Justices,  9  G-a.  341 ; 
Penrice  v.  Wallis,  37  Miss.  172  ;  therefore,  where  a  levee  was  threatened 
with  destruction  by  the  encroachment  of  the  water  but  there  was  time  to 
take  land  for  the  purpose  of  strengthening  it  by  the  ordinary  process  of 
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condemnation,  it  was  held  that  there  existed  no  such  necessity  as  would 
justify  a  taking  without  due  provision  for  compensation,  Penrice  v. 
Wallis,  supra.  To  the  class  of  cases  in  which  property  may  be  taken 
without  compensation  belong  the  cases  in  which  buildings  are  pulled  down 
or  blown  up  by  the  authorities  to  prevent  the  spread  of  a  fire,  Keller  v. 
Corpus.  Ohristi,  50  Tex.  614  ;  Surocco  v.  Geary,  3  Cal.  69 ;  McDonald 
V.  The  City  of  Bed  Wing,  13  Minn.  38  ;  Field  v.  Des  Moines,  39  Iowa, 
575  ;  American  Print  Works  v.  Lawrence,  23  N.  J.  Law,  9,  affirmed  Id. 
590  ;  Bussell  v.  The  Mayor,  2  Den.  461 ;  Bowditch  v.  Boston,  101  TJ.  S.  16  ; 
and  those  in  which  property  is  taken  or  destroyed  j^Zogran^e  bello,  to  pre- 
vent its  being  of  use  to  the  enemy,  Bespublica  v.  Sparhawk,  1  Dall.  357. 

Statutory  Provision  for   Compensation  where  Property  is   De- 
stroyed to  Prevent  Disaster. 

As  there  is  no  common  law  liability  to  pay  for  a  taking  and  destruction 
under  the  circumstances  indicated,  where  a  liability  therefor  is  created  and 
a  remedy  given  by  statute  the  remedy  mast  be  strictly  pursued,  Keller  v. 
Corpus  Christi,  50  Tex.  614 ;  and  the  statutory  liability  will  arise  only 
when  the  terms  of  the  statute  are  strictly  fulfilled ;  this  is  well  illustrated 
by  a  case  arising  in  Massachusetts.  By  the  Massachusetts  General  Stat- 
utes the  owner  of  a  building  pulled  down  or  demolished  by  the  order  of  any 
three  of  certain  designated  officers  of  the  city  of  Boston  for  the  purpose  of 
stopping  a  fire  was  given  a  right  of  recovery  against  the  city  ;  in  the  great 
Boston  fire  of  1872  a  house  was  destroyed  on  the  order  of  one  of  such  offi- 
cers only ;  it  was  held  that  the  owner  of  the  house  was  not  entitled  to 
recover  compensation  from  the  city,  Bowditch  v.  Boston,  101  U.  S.  16. 

In  some  cases  it  has  been  held,  that  to  give  a  right  of  compensation  the 
taking  and  destruction  must  have  been  while  there  was  chance  of  saving 
the  property  destroyed. 

A  statute  in  Massachusetts,  earlier  than  the  one  above  cited,  provided 
that  where  the  pulling  down  of  a  building  by  the  authorities  shall  be  the 
means  of  stopping  a  fire  the  owner  should  be  entitled  to  compensation  there- 
for; this  was  held  not  to  apply  where  a  house  was  on  fire  and  was  so  far  de- 
stroyed that  it  would  be  impossible  to  save  it,  Taylor  v.  Inhabitants  of  Ply- 
mouth, 8  Mete.  462 ;  and  see  Parsons  v.  Pettingell,  11  Allen,  507.  The  same 
would  probably  be  held  under  the  New  York  statute  giving  compensation 
where  a  building  is  destroyed  to  arrest  the  spread  of  a  conflagration.  See 
the  dictum  of  Nelson,  C.  J.,  in  The  Mayor  of  New  York  v.  Lord,  17 
Wend.  285  :  "If  the  building  would  have  been  inevitably  destroyed  by 
the  flames,  as  if  it  was  on  fire  and  beyond  the  hope  of  extinguishment 
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when  the  order  of  the  magistrate  was  given,  it  cannot  be  correctly  alleged 
that  any  damage,  as  it  respects  the  building,  was  sustained  by  the  pulling 
it  down ;"  and  see  Pentz  v.  The  Receivers  of  the  ^tna  Fire  Ins.  Go., 
3  Edw.  Ch.  341. 

The  case  of  Bishop  v.  The  Mayor  of  Macon,  1  Ga.  200,  is  in  conflict 
with  the  general  course  of  decision  upon  the  subject  of  liability  to  pay  for 
destroyed  property,  and,  in  it,  the  Supreme  Court  of  Georgia  held  that 
where  property  destroyed  to  prevent  the  spread  of  fire  might  otherwise 
have  been  saved  either  in  whole  or  part  to  the  owner,  there  was  a  common 
law  obligation  on  the  part  of  the  city  or  community  benefited  by  the  de- 
struction to  make  compensation  to  him.  This  case  has  been  criticised  un- 
favorably in  Dunbar  v.  The  Alcalde  of  San  Francisco,  1  Cal.  355,  and 
Field  V.  Des  Moines,  39  Iowa,  575. 

Nuisance. 

The  second  exception  to  the  rule  of  compensation  is  where  property 
which  is  a  nuisance  is  destroyed ;  in  such  case  no  compensation  need  be 
made,  Coe  v.  Schultz,  47  Barb.  64 ;  but  where  a  thing  not  per  se  a 
nuisance  becomes  such  by  legislation  or  by  the  act  of  a  municipality,  it 
seems  that  compensation  must  be  made,  thus  where,  after  the  long-con- 
tinued maintenance  of  docks  or  wharves  by  a  riparian  owner,  by  a  change 
in  the  channel  made  by  the  municipality  the  wharves  became  an  obstruc- 
tion, it  was  held  that  they  could  not  be  required  to  be  removed  without 
compensation,  as  said  by  Walker,  J. :  "  It  would  be  monstrous  that  the 
city  should  at  pleasure  make  changes  in  this  stream  so  as  to  render  build- 
ings on  the  wharves  an  obstruction  and  then  require  their  removal 
without  compensation,"  City  of  Chicago  v.  Laflin,  49  111.  172. 

And  the  mere  fact  that  a  thing,  not  in  itself  noxious,  may  be  a  technical 
nuisance,  as  regards  the  public,  will  not  give  a  corporation,  to  whom  the 
right  of  eminent  domain  has  been  delegated,  the  right  to  seize,  occupy  or 
use  it  for  its  own  purposes  without  making  compensation.  Thus  where  a 
riparian  owner  improves  his  property  with  a  view  to  its  use  in  connection 
with  a  river,  a  railroad  cannot,  by  virtue  of  the  grant  of  the  right  of  eminent 
domain,  run  over  the  improved  land  between  high  and  low  water-mark  with- 
out making  compensation,  for  although  the  improvement  may  be  a  nuisance, 
as  to  the  public,  it  is  not  so  as  to  the  railroad  company,  as  said  by  Waite, 
C.  J.,  in  Railway  Co.  v.  Renwick,  102  U.  S.  180  :  "  The  controversy  is 
not  between  the  public  and  the  riparian  owner  as  to  his  right  to  keep  up 
his  improvements.  The  public  does  not  complain,  but  the  railroad  com- 
pany wants  the  improvements.     In  the  hands  of  the  company  they  will 
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be  just  as  much  a  nuisance,  so  far  as  the  public  is  concerned,  as  they  can  be 
if  kept  up  by  the  owner.  As  between  these  two  parties,  the  improvements 
are  the  property  of  the  riparian  proprietor  and  if  the  company  wants  thiem 
for  its  own  use  it  must  make  compensation." 

Obligation  of  Compensation  Applicable  to  Cases  of  Taking  Pri- 
vate Property  Only. 

The  obligation  to  provide  compensation  applies  only  in  the  case  of  the 
taking  of  private  property  ;  the  public  land  may  be  devoted  to  any  public 
purpose  by  the  legislature,  People  v.  Kerr,  27  N.  Y.  188 ;  or  it  may 
authorize  the  land  to  be  used  for  other  public  purposes  or  occupied  by  a 
corporation  for  public  purposes,  without  making  compensation,  Welling- 
ton T.  Petitioners,  16  Pick.  87  ;  Indiana  Central  B.  W.  Co.  v.  State,  3  Ind. 
421 ;  but  where  the  constitution  of  a  State  provides  for  compensation  in 
case  of  injury  or  damage  done,  there  it  seems  that  where  the  State  diverts 
property  taken  for  one  public  use  to  another  and  such  diversion  works  an 
injury  to  adjoining  property,  compensation  must  be  made.  City  of  Shaw- 
neetown  v.  Mason,  82  111.  337  ;  and  the  government  cannot  by  attributing 
a  public  character  to  a  work  owned  by  a  private  corporation,  although 
quasi  public  in  its  nature,  deprive  the  owner  of  the  right  to  compensation 
when  his  land  is  taken  or  used  for  another  public  purpose ;  accordingly 
the  Acts  of  Congress  declaring  railroads  to  be  post  routes  and  providing 
that  telegraph  companies  may  construct  their  lines  over  post  roads  do  not 
permit  the  construction  of  a  telegraph  line  without  compensation  to  the 
railroad  company,  Atl.  S;  Pac.  Tel.  Co.  v.  Chic.  Bock  Is.  Sf  Pac.  B.  B.  Co., 
6  Biss.  158.  A  limitation  to  the  power  of  diverting  public  land  from  its 
Hse  has  been  suggested,  i.  e.,  that  the  legislature  cannot,  without  com- 
pensation, divert  public  land  once  dedicated  to  a  public  use  to  a  use  clearly 
inconsistent  with  the  purposes  of  the  dedication,  P.  ^  W.  V.  B.  B.  Co.  v. 
City  of  Portland,  18  Oreg.  188.  The  case  itself  is  sound  law,  for  there 
had  been  a  dedication  of  land  to  public  purposes  by  a  private  owner,  and 
hence  the  land  became  impressed  with  a  trust,  the  public  authorities  being 
the  trustees ;  but  the  doctrine  should  not  be  extended,  as  by  a  loose  reading 
of  the  report,  it  might  well  be,  to  cover  the  case  of  public  land  dedicated 
by  the  public  authorities  to  a  particular  use. 

Whether  Act  Permitting  Taking  Must  Provide  for  Compensa- 
tion. 

With  the  above  exceptions,  whenever  land,  other  than  public,  is  taken  for 
public  use  compensation  must  be  made  therefor.  According  to  some  au- 
thorities, an  Act  which  does  not  provide  for  compensation  is  unconstitu- 
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tional,  Walther  v.  Warner,  25  Mo.  277;  Gould  v.  Glass,  19  Barb.  179; 

Wallace  v.  Karlemowefski,  Id.  119 ;  Curran  v.  Shattuck,  24  Cal.  427  ; 
State  V.  Chicago,  Milwaukee  &  St.  Paul  By.  Co.,  36  Minn.  402;  but 
it  has  been  lield  that  where  an  implication  can  be  found  in  any  Act 
allowing  lands  to  be  taken  by  a  town,  that  the  lands  are  to  be  paid  for  by 
the  town  the  Act  will  be  a  valid  one,  Woodruff  v.  Glendale,  26  Minn.  78 ; 
and  it  ha,s  even  been  held  sufficient  to  sustain  an  Act  that  the  right  to  com- 
pensation is  recognized  therein,  although  no  means  of  enforcing  the  right 
are  provided,  State,  Hudson  County  Land  Improvement  Co.  v.  Seymour 
35  N.  J.  L.  47. 

There  are  cases  in  which  Acts  vesting  the  power  in  public  corporations  or 
even  in  public  officers  have  been  held  unconstitutional  for  not  making  pro- 
vision for  compensation  ;  thus,  in  Parham  v.  The  Justices,  9'Ga.  341,  the 
general  Acts  of  legislature  vested  the  power  of  laying  roads  in  the  justices 
of  the  inferior  court  and  provided  a  method  for  ascertaining  the  compen- 
sation due  where  a  road  was  laid  out  through  inclosed  ground,  but  said 
nothing  about  compensation  when  the  land  passed  over  uninclosed  land ; 
it  was  held  that  the  laying  out  of  a  road  over  the  latter  species  of  land 
should  be  enjoined.  And  in  Bloodgood  v.  M.  ^  H.  R.  B.  Co.,  18  Wend. 
9;  Walworth,  Ch.,  in  commenting  on  the  opinion  of  Kent,  Ch.,  in 
Rogers  v.  Bradshaw,  said;  "  I  cannot,  however,  agree  with  my  learned 
predecessor  in  his  subsequent  reasoning  in  that  case,  upon  which  he  after- 
wards acted  in  the  case  of  Jerome  v.  Ross,  7  Johns.  Ch.  E,.  344,  that  it  is 
not  necessary  to  the  validity  of  a  statute  authorizing  private  property  to 
be  taken  for  the  public  use  that  a  remedy  for  obtaining  compensation  by 
the  owner  should  be  provided.  On  the  contrary,  I  hold  that  before  the 
legislature  can  authorize  the  agents  of  the  State  and  others  to  enter  upon 
and  occupy,  or  destroy  or  materially  injure  the  private  property  of  an  in- 
dividual, except  in  cases  of  actual  necessity  which  will  not  admit  of  any 
delay,  an  adequate  and  certain  remedy  must  be  provided,  whereby  the 
owner  of  such  property  may  compel  the  payment  of  his  damages  or  com- 
pensation ;  and  he  is  not  bound  to  trust  to  the  justice  of  the  government 
to  make  provision  for  such  compensation  by  future  legislation."  And  see 
Curran  v.  Shattuck,  24  Cal.  427. 

The  position  is  sometimes  taken  that  compensation  need  not  be  provided 
by  the  Act  which  authorizes  the  taking  of  the  property,  and  that  the  re- 
quirements of  justice  will  be  sufficiently  complied  with  by  a  provision  for 
compensation,  made  in  an  Act  passed  before  the  land  is  actually  taken, 
Cairo  &  Fulton  R.  R.  v.  Turner,  31  Ark.  494  ;  accordingly,  where  an  Act  is 
passed  for  the  taking  of  land,  courts  will  not  in  every  case  hold  it  unconsti- 
tutional for  the  lack  of  a  provision  for  compensation,  but  may  uphold  the 
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Act  and  enjoin  proceedings  under  it,  until  such  provision  be  made  and  com- 
pensation paid,  Bonaparte  v.  Camden  &  Arriboy  R.  R.  Co.,  Baldw.  205  ; 
Shute  V.  Chicago  &  Milwaukee  R.  R.  Co.,  26  111.  436  ;  In  re  Rugheimer,  36 
Fed.  Rep.  369,  this  was  the  course  adopted  by  Kent,  Ch.,  in  Gardner  v. 
Newburgh,  2  Johns.  Ch.  162.  This  position  is  denied  in  Connecticut  River 
R.  R.  Y.  County  Commissioners,  127  Mass.  50  ;  and,  in  the  case  of  private 
corporations,  statutes  authorizing  them  to  take  lands  but  say  nothing  about 
compensation  therefor,  have  been  held  to  give  to  the  corporations  a  mere 
right  to  perform  certain  acts  specified  in  the  charters,  provided  they  can  buy 
the  necessary  land  from  the  land  owner.  Perry  v.  Wilson,  t  Mass.  393  ; 
Thacher  v.  Dartmouth  Bridge  Co.,  18  Pick.  501. 

Where  compensation  is  not  provided  for  the  fee,  no  right  to  take  the 
fee  will  be  derived  from  the  Act,  but  the  right  to  take  only  that  for  which 
compensation  is  provided  as  an  easement,  Pittsburgh,  etc.  R.  R.  v.  Bruce, 
102  Pa.  St.  23,  but  a  provision  of  compensation  for  taking  land  will  cover 
a  case  in  which  a  right  of  way  only  is  taken,  Phila.,  Wilmington  &  Bait. 
R.  R.  V.  Williams,  54  Pa.  St.  103. 

The  case  of  Green  Bay  Sf  Mississippi  Canal  Co.  v.  Eaukama  Water  Power 
Co.,  TO  Wise.  635,  is  worthy  of  notice  as  showing  an  allowance  of  a  cura- 
tive effective  to  a  statute  passed  after  the  passage  of  an  Act  for  taking  private 
property  which  failed  to  make  proper  provision  for  compensation.  In  1848 
an  Act  was  passed  by  the  legislature  for  the  taking  of  water  power  ;  the 
Act  did  not  make  proper  provision  for  compensation  ;  the  State  took  the 
power  which  afterwards  was  passed  to  the  United  States,  whose  Congress, 
in  1875,  made  provision  for  compensation  ;  a  good  title  was  held,  in  1880, 
vested  in  those  claiming  the  water  power  under  the  United  States. 

Wliat  is  Sufficient  Provision  for  Compensation. 

To  be  a  sufficient  provision  for  compensation  the  law  must  plape  it 
within  the  power  of  the  land  owner  to  coerce  payment,  through  the  judicial 
tribunals  or  otherwise,  without  any  unreasonable  or  unnecessary  delay, 
Bloodgood  v.  Mohawk  &  Hudson  R.  R.  Co.,  18  Wend.  9  ;  People  v.  Eay- 
den,  6  Hill,  359  ;  Sage  v.  Brooklyn,  89  N.  T.  189.  In  the  Great  Falls 
Mfg  Co.  V.  The  Attorney -General,  124  U.  S.  581,  a  very  nice  question 
falling  under  this  head  was  raised  but  not  decided.  For  the  purposes  of 
the  water  supply  of  Washington,  an  Act  of  Congress  directed  the  taking 
of  certain  land  by  the  construction  of  dams,  etc.,  and  provided  that  com- 
pensation might  be  assessed  in  the  Court  of  Claims ;  after  proceeding  in 
that  court  the  plaintiff,  whose  property  had  been  taken,  set  up  that  the  Act 
was  unconstitutional  because  it  did  not  provide  for  the  ascertainment  of 
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damages  according  to  law  but  compelled  the  plaintiff  to  resort  to  the  Court 
of  Claims,  which  was  a  court  neither  of  law  or  equity  known  at  the  time 
of  the  adoption  of  the  Constitution,  but  a  mere  board  of  referees  without 
power  to  enforce  its  judgments  against  the  United  States.  The  Supreme 
Court,  however,  held  that  the  plaintiff  had  waived  his  right  to  a  trial  by 
jury  or  other  legal  course  by  proceeding  in  the  Court  of  Claims. 

In  the  case  where  land  is  taken  by  the  public  authorities,  a  pledge  of 
the  faith  and  credit  of  the  State,  or  of  one  of  its  political  divisions,  accom- 
panied by  practical  and  available  provisions  for  the  application  of  such 
faith  and  credit,  by  means  of  an  impartial  tribunal,  to  the  ascertainment 
and  payment  of  the  amount  of  compensation,  is  sufBcient,  Sage  v.  Brook- 
lyn, supra;  State  v.  Messenger,  27  Minn.  119 ;  State  v.  Bruggerman,  31 
Id.  493  ;  accordingly,  it  is  suflScient  that  the  compensation  be  directed  to 
be  made  out  of  the  public  treasury,  Talbot  v.  Hudson,  16  Gray,  417  ;  a 
county  treasury.  Commissioners  Court  of  Lowndes  Go.  v.  Bowie,  34  Ala. 
461 ;  Rudisill  v.  State  ex  rel.  Bird,  40  Ind.  485,  or  a  township  treasury,  ■ 
Jefferson,  Madison,  &  Indianapolis  R.  R.  Co.  v.  Daugherty,  40  Ind.  33 ; 
Mc  CosTcer  v.  Burrell,  55  Id.  425,  or  out  of  the  fund  to  be  raised  by  taxation 
for  a  school  district,  where  there  is  no  allegation  that  the  fund  is  likely  to  be 
inadequate  to  pay  for  the  land  taken.  Long  v.  Fuller,  68  Pa.  St.  170,  and, 
ordinarily,  the  power  of  taxation  will  be  considered  as  a  sufficient  provision 
for  compensation,  Hatermehl  v.  Dickerson,  8  Phila.  282  ;  Mc  Gormick 
V.  President  and  Trustees  of  Town  of  Lafayette,  1  Ind.  48  ;  but  where 
it  is  made  to  appear  that  the  power  is  not  likely  to  be  sufficient  to  insure 
the  payment  of  compensation  within  a  reasonable  time,  the  court  will  pro- 
tect the  land  owner  and  may  enjoin  the  proceeding  to  erect  even  a  public 
work  until  security  be  given,  Eeene  v.  Borough  of  Bristol,  26  Pa.  St.  46. 
A  provision  that  compensation  is  to  be  given  from  a  fund  to  be  raised 
by  the  taxation  of  certain  specified  lands  in  a  limited  district  is  not  suffi- 
cient. Sage  v.  Brooklyn,  supra  ;  and  so  where  the  act  provides  that  the 
laud  taken  shall  be  paid  for  from  the  earnings  of  a  railroad,  although  the 
road  be  owned  by  the  State  and  there  is  every  probability  that  the  earn- 
ings will  cover  the  price  of  the  land,  Connecticut  River  R.  R.  v.  County 
Commissioners,  127  Mass. ;  but  where  a  general  tax  is  provided  to  make  up 
any  deficiency,  the  provision  for  taxation  within  certain  geographical  limits, 
in  the  first  place,  will  not  render  this  invalid.  In  the  Matter  of  the  Application 
of  Church,  92  N.,  T.  1.  In  the  case  of  a  taking  by  the  United  States,  a 
general  appropriation  for  the  purpose,  in  subservience  to  which  the  land  is 
taken,  is  a  sufficient  provision  for  compensation,  there  being  a  presumption 
that  a  due  portion  of  the  general  fund  will  be  so  applied,  Orr  v.  Quimby, 
54  N.  H.  590. 
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A  mere  right  to  recover  an  award  or  a  judgment,  where  the  public  faith  is 
not  pledged,  is  not  a  sufficient  provision  for  compensation,  Foster  v.  Stafford 
National  Bank,  57  Vt.  128 ;  Buffalo  Bayou,  Brazos  &  Colorado  R.  R.  Go.  v. 
Ferris,  26  Tex.  588  ;  Ash  v.  Gummings,  50  N.  H.  591 ;  and  even  a  judgment 
itself,  with  execution,  is  not  sufficient  to  work  a  divestiture  of  title.  Powers 
V.  Armstrong,  19  Ga.  427  ;  Thompson  v.  Grand  Gulf  R.  R.  &  Banking 
Go.,  3  How.  (Miss.)  240 ;  Walther  v.  Warner,  25  Mo.  287  ;  Moody  v. 
J.  T.  &  K.  W.  R.  R.  Go.,  20  Fla.  597  ;  Brady  v.  Branson,  45  Cal.  640. 
B:  R.  Go.  V.  Davis,  2  D.  &  B.  Law,  451,  in  which  the  law  is  held  otherwise 
is  against  the  current  of  decision. 

In  some  States,  the  right  to  compensation  has  been  held  to  be  so  absolute, 
that  the  attachment  to  a  provision  for  compensation  of  a  requirement  that 
proceedings  must  be  instituted  by  the  land  owner,  in  order  to  recover  his 
compensation,  has  been  held  nugatory,  Gox  v.  Louisville  R.  R.  Co.,  48  Ind. 
178;  Marion  R.  R.  Co.  v.  Ward,  9  Id.  123.  The  law  was  formerly  held  to 
be  otherwise  in  the  State  of  Illinois,  as  to  lands  taken  for  roads,  Ferris  v. 
Ward,  4  Gilm.  499  ;  Sangamon  Co.  v.  Brown,  13  111.  208 ;  Taylor  v. 
Marcy,  25  Id.  518,  and  the  land  owner  who  failed  to  assert  his  claim 
within  the  statutory  period  was  held  estopped ;  but  it  is  worthy  of  note, 
that  under  the  Act  of  1861,  commissioners  were  required,  in  any  event,  to 
adjust  the  damages  to  be  paid  to  land  owners,  before  they  proceeded  to 
open  a  road,  see  Commissioners  v.  Durham,  43  111.  86.  In  Mississippi,  it 
has  been  held  that  such  a  requirement,  coupled  with  a  provision  for  giving 
notice  of  the  proposed  taking  to  the  land  owner,  will  not  render  the  Act  for 
taking  land  invalid,  Gage  v.  Trager,  60  Miss.  563.  In  Minnesota,  in 
State  V.  Messenger,  27  Minn.  119,  it  was  held,  Gilfillan,  C.  J.,  dissent- 
ing, that  an  Act  legalizing  a  road,  which  already  existed,  was  not  void, 
although  it  required  the  land  owners  to  present  their  claims  for  compen- 
sation within  sixty  days,  under  penalty  of  being  barred  from  all  claim. 

Statutory  Method  of  Obtaining  Compensation  to  be  Followed. 

Where  a  method  of  obtaining  and  fixing  compensation  is  prescribed  by 
statute,  that  method  must  be  followed,  Kimble  v.  White  Water  Valley 
Canal  Co.,  1  Ind.  285  ;  Stevens  v.  Prop's  of  Middlesex  Canal,  12  Mass. 
466;  Stowell  v.  Flagg,  11  Id.  364;  Spring  v.  Russell,  7  Me.  273;  Hamor 
V.  Bar  Harbor  Water  Co.,  78  Me.  127 ;  Brickett  v.  Haverhill  Aqueduct 
Co.,  142  Mass.  894;  Hull  v.  B.  R.,  21  Neb.  375;  Mclntire  v.  Western 
N.  C.  R.  R.  Co.,  67  N.  C.  278;  R.  R.  Co.  v.  McCaskill,  94  Id.  746,  but  ■ 
it  has  been  held  that  where  the  land  owner  has  waived  certain  rights 
given  him  by  statute,  e.  g.,  to  have  compensation  paid  before  entrance  by 


462  Beown  v.  Beatty,  Etc. 

the  State  or  its  delegates,  he  iss  not  in  all  cases  driven  to  an  action  of  tres- 
pass, but  may  sue  for  the  price  of  the  land,  Mayor  and  Council  of  Rome 
V.  Perkins,  30  Ga.  154.  Of  course,  where  there  is  an  illegal  taking  although 
by  a  person  or  corporation,  who  or  which  might  have  proceeded  to  take 
legally,  the  land  owner  may  proceed  to  recover  damages  as  in  any  other 
case  of  trespass,  Hamor  v.  Bar  Harbor  Water  Co.,  '78  Me.  127. 

Right  to  Trial  by  Jury. 

As  to  whether  there  exists  a  right,  in  all  cases,  to  have  the  amount  of 
compensation  settled  by  a  jury,  there  is  a  difference  among  the  authorities. 
In  Ohio,  it  was  formerly  held  that  such  right  did  not  exist,  Willyard  v. 
Hamilton,  7  Ohio  Pt.  2,  111 ;  Kramer  v.  Cleveland  &  Pittsburgh  R.  R. 
Co.,  5  Ohio  St.  140,  but  this  is  now  altered  by  constitutional  enactment, 
and  compensation  must  now  be  found  by  a  jury.  Const.  Art.  1,  §  19  ;  Art. 
13,  §  6,  Eendershot  v.  The  State,  44  Ohio  St.  208,  and  the  jury  must  be 
what  is  usually  meant  by  that  term,  viz.,  a  tribunal  of  twelve  men,  presided 
over  by  a  judge  in  a  court  of  record.  Lamb  v.  Lane,  4  Ohio  St.  167; 
Shaver  v.  Starrett,  Id.  494;  Watson's  Ux'rs  v.  Trustees  of  Pleasant 
Township,  21  Id.  667. 

In  Texas,  it  is  held  that  the  constitutional  provision  that  trial  by  jury 
shall  remain  inviolate  does  not  prevent  the  establishment  by  the  Legisla- 
ture of  another  method  of  assessing  the  compensation  to  be  paid,  if  the 
said  method  be  adequate,  Buffalo  Bayou,  Brazos  &  Colorado  R.  R.  v. 
Ferris,  26  Tex.  588 ;  the  same  is  held  in  North  Carolina,  R.  R.  Co.  v. 
Davis  2  D.  &  B.  Law,  451 ;  New  Hampshire,  Backus  v.  Lebanon,  11 
N.  H.  19;  Petition  of  the  Mount  Washington  Road  Co.,  35  Id.  134; 
Minnesota,  even  if  no  appeal  be  provided  from  the  judgment  of  the  special 
tribunal.  City  of  Minneapolis  v.  Wilkin,  30  Minn.  140  ;  Indiana,  Dronn- 
berger  v.  Reed,  11  Ind.  420,  and  was  formerly  held  in  New  York, 
Livingston  v.  Mayor  of  New  York,  8  Wend.  85. 

In  Mississippi,  the  trial  must  be  by  a  jury,  if  demanded,  Isom  v.  Missis- 
sippi Central  R.  R.  Co.,  36  Miss.  300. 

The  question  has  been  regulated  by  the  Constitutions  of  several  States. 
The  absolute  right  to  have  compensation  found  by  a  jury  where  the  taking  is 
of  land  by  the  State,  a  public  or  a  municipal  corporation,  or  of  the  right  of  way 
by  a  private  party  or  corporation  is  secured  in  Ohio,  Art.  1,  §  19 ;  Art.  13, 
§  5  ;  Iowa,  Art.  1,  §  18;  Maryland,  Art.  Ill,  §  40 ;  Missouri,  Art.  2,  §  21 ; 
Colorado,  Art.  2,  §  15  ;  where  the  taking  is  by  public  or  municipal  corpora- 
tions, and  a  right  of  way,  as  before  stated,  in  Michigan,  Art.  15,  §  15 ; 
Art.  18,  §§2,  14  ;  Illinois,  Art.  2,  §  13  ;  in  cases  of  taking  by  private  cor- 
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porations  or  individuals,  in  West  Virginia,  Art  3,  §  9 ;  Arkansas,  Art.  12, 
§  9;  California,  Art.  1,  §  14;  South  Carolina,  Art.  12,  §  13.  In  Missouri, 
Art.  2,  §  21 ;  Colorado,  Art.  2,  §  15.;  New  York,  Art.  1,  §  7  ;  the  com- 
pensation may  be  found  by  commissioners  or  a  jury,  it  being  provided  in 
Missouri  and  Colorado  tha-t  the  trial  by  jury  shall  be  had,  if  demanded  by 
the  land  owner.  Trial  by  jury  is  also  secured  in  two  States  whenever  any 
corporation  is  interested  for  or  against  the  right  of  taking,  Missouri,  Art.  12, 
§  4 ;  Kansas  City  G.  and  R.  Go.  v.  Story,  96  Mo.  611 ;  Illinois,  Art.  12,  §  9. 
It  is  not  necessary  that  the  question  should  be  tried  by  a  jury  in  the  first 
place  ;  if  a  jury  be  provided,  as  a  matter  of  right,  at  any  stage  of  the  pro- 
ceeding, the  constitutional  right  to  a  trial  by  jury  is  suflSciently  preserved, 
Steuart  v.  Mayor  and  Gity  Gouncil  of  Baltimore,  7  Md.  500. 

Time  at  which  Compensation  must  he  ntade^ 

In  some  States,  the  payment  of  compensation  must  be  concurrent  with 
or  precede  the  taking.  This  is  the  common  law  rule,  Lyon  v.  Jerome,  26 
Wend.  497  ;  Gompton  v.  Susquehanna  B.  E.,  3  Bland,  386 ;  Gardner  v. 
Newburgh,  2  Johns.  Ch.  162 ;  Bonaparte  v.  Gamden  &  Amboy  B.  R. 
Go.,  Baldw.  205 ;  Young  v.  McKenzie  et  al.,  3  Kelly,  45  ;  Thompson  v. 
Grand  Gulf  R.  ^.  &  Banking  Go.,  3  How.  (Miss.)  240 ;  Henry  v.  Du- 
buque &  Pacific  R.  R.  Go.,  10  Iowa,  540;  McGorm,ick  v.  West  Ghicago 
Park  Gom'rs,  118  111.  655;  Phillips  v.  South  Park  Gom'rs,  119  111.  626; 
and  it  is  so  provided  in  some  States  by  constitutional  provision  or  statute, 
see  Indiana,  Cons.,  Art.  1,  §21 ;  Graham,  v.  Golumbus  &  Indianapolis  R. 
R.  Go.,  27  Ind.  260;  Minnesota,  Cons.,  Art.  1,  §  13;  Kentucky,  Cons., 
Art.  13,  §  14 ;  Alabama,  Cons.,  Art.  14,  §  7  ;  Mississippi,  Art.  1,  §  10 ; 
Charleston  R.  R.  Go.  v.  Payne,  37  Miss.  700 ;  Louisiana,  Cons.,  Art.  156. 
A  tender  is,  however,  equivalent  to  payment,  Charleston  R.  R.  Go.  v.  Payne, 
supra;  Graham  v.  Colorado  &  Indianapolis  R.  R.  Co.,  supra. 

In  Maryland,  the  law  requires  payment,  tender  or  an  investment  in  mu- 
nicipal securities  for  the  benefit  of  the  land  owner,  before  his  land  can  be 
taken,  B.  &.  0.  R.  R.  Go.  v.  Boyd,  63  Md.  325. 

In  California,  it  was  formerly  held  that  payment  must  be  made  in  ad- 
vance, or  a  fund  provided  out  of  which  compensation  shall  be  made,  so  soon 
as  the  amount  can  be  determined,  McCann  v.  Sierra  Co.,  7  Cal.  121 ;  and 
that  even  where  the  land  was  taken  by  a  county,  as  in  Johnson  v.  Alameda 
County,  14  Cal.  106,  or  by  the  State,  there  must' be  such  provision  made  be- 
fore the  land  is  taken,  McCauley  v.  Weller,  12  Cal.  500,  in  which  case 
Terry,  C.  J.,  in  delivering  the  opinion  of  the  Court,  said:  "  It  may  not 
be  absolutely  essential  that  the  compensation  should  be  provided  in  the 
same  Act  which  authorizes  the  seizure,  but  it  is  essential  that  it  should  be 
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provided  before  the  seizure  can  be  enforced  or  justified.  Little  indeed 
would  be  the  security  aflForded  to  the  citizen,  if  his  property  could  be  taken 
by  the  agents  of  government  and  himself  left  to  the  future  sense  of  justice 
of  the  Legislature."     And  see  Gurran  v.  Shattuck,  24  Cal.  427. 

Later  cases  hold  that  compensation  must  be  first  assessed  and  tendered, 
Brady  v.  Branson,  45  Cal.  640,  and  that  the  assessment  must  be  a  final 
one,  it  not  being  sufiBcient  to  tender  the  amount  of  a  preliminary  finding 
from  which  an  appeal  may  be  taken,  Grigshy  v.  Burtnett,  31  Id.  406  ;  and 
it  is  out  of  the  power  of  the  Legislature  to  authorize  a  private  corporation, 
on  filing  a  bond  with  good  security,  to  take  possession  of  land,  pending 
proceedings  for  a  final  settlement  of  the  amount  of  compensation,  Sanborn 
V.  Belden,  51  Cal.  266  ;  and  see  Const.,  Art.  1,  §  14,  by  which  the  rule 
of  pre-corapensation  is  altered  as  to  the  case  of  taking  by  a  municipal  cor- 
poration. 

In  Nebraska,  payment  must  be  made,  or  the  amount  of  the  award  de- 
posited with  the  judge  of  probate,  before  an  entry  is  lawful,  0.  &  N.  R.  R. 
V.  Menk,  4  Neb.  21,  and  the  fact  that  there  is  pending  an  appeal  by  the 
corporation  or  appropriator  from  the  award  does  not  alter  the  case,  Ray 
V.  A.  N.  R.  R.  Co.,  Id.  439. 

In  Oregon,  the  compensation  must  be  first  assessed  and  tendered.  Ore- 
gonian  R.  R.  v.  Hill,  9  Oreg.  317,  and  see  Const.,  Art.  11,  §  4 ;  this  rule 
does  not  apply  when  the  taking  is  by  the  State. 

In  Ohio,  compensation  must  be  paid  or  secured  by  a  deposit  in  money, 
Bill  of  Rights,  §  19  ;  Zimmerman  v.  Canfield,  42  Ohio  St.  463;  the  rule' 
was,  formerly,  that  it  was  sufficient  that  an  adequate  remedy  be  provided 
whereby  compensation  could   be  obtained  without  unreasonable  delay, 
Mercer  v.  Mc  Williams,  Wr.  Ch.  132  ;  Bates  v.  Cooper,  5  Ohio,  115. 

In  Minnesota,  even  a  deposit  will  not  authorize  an  entry  upon  land, 
where  a  condition  is  attached  to  the  payment  of  the  deposit  to  the  land- 
owner  as  where  the  money  was  deposited  to  hp  paid  to  him  "  when  he 

should  execute  a  deed"  to  the  depositor,  Eanne  v>  Minneapolis  &  St.  Louis 
R.  W.  Co.,  30  Minn.  423. 

And  in  Alabama,  under  the  Constitution  of  1868,  Art.  I.  §  25,  and  of 
1875,  Art.  I.  §  24,  precompensation  is  required  and,  where  not  waived  by 
the  land  owner,  is  a  condition  precedent  to  the  taking  of  his  land,  N.  0.  S 
S.  R.  R.  Co.  S  Imp.  Assn.  v.  Jones,  68  Ala.  48  ;  Smith  v.  Inge,  80  Id.  283. 

Distinction  between  taking  by  State  itself,  and  by  Delegate. 

In  New  Jersey,  a  distinction  is  taken  between  the  appropriation  of  land 
by  the  State  or  by  a  public  corporation  and  that  by  a  private  corporation 
or  individual.  Const.,  Art.  4,  §  7,  par.  8 ;  Art.  1,  §  16 ;  Loweree  v.  New- 
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ark,  38  N.  J.  L.  151,  and  while  the  State  or  a  public  corporation  may 
take  land  without  previously  having  made  compensation,  a  private  cor- 
poration must  make  compensation  in  advance,  Doughty  v.  Somerville  & 
Easton  B.  B.,  7  N.  J.  Eq.  51 ;  Starr  v.  G.  &  A.  R.  B.  Co.,  24  N.  J. 
L.  592 ;  Wheeler  v.  Essex  Public  Boad  Board,  39  Id.  291 ;  accordingly, 
an  Act  providing  that  on  payment  into  court  of  the  amount  of  an  award 
against  it,  for  land  condemned  for  its  purposes,  a  railroad  company  may 
enter  upon  and  occupy  such  land  is  held  unconstitutional,  Bedman  v. 
Philadelphia,  Marlton  &  Med  ford  B.  B.,  33  N.  J.  Eq.  165. 

This  distinction  is  recognized  in  Indiana,  McOsker  v.  Burrell,  55  Ind. 
425 ;  "Wisconsin,  Brock  v.  Eisken,  40  Wis.  614 ;  West  Virginia,  and, 
where  the  taking  is  by  the  State  itself,  in  Michigan  and  Texas.  In  Penn- 
sylvania, it  is  held  that  a  constitutional  provision  that  the  Legislature 
shall  not  invest  any  corporation  or  individual  with  the  power  of  taking 
private  property  for  public  use,  without  requiring  compensation  to  be  made 
or  security  given  therefor  before  such  property  shall  be  taken,  does  not 
apply  to  the  case  in  which  duties  are  imposed  upon  individuals,  as  a  board 
of  commissioners,  with  reference  to  the  exercise  by  the  State  of  the  right  of 
eminent  domain,  for  its  o,wn  purposes,  Yost^s  Beport,  17  Pa.  St.  524. 

In  all  of  the  above  States,  however,  with  the  exception  of  Indiana,  the 
rule  permitting  security  to  be  given  in  lieu  of  payment,  as  we  shall  see 
below,  prevails. 

The  distinction  has  been  expressly  repudiated  in  Alabama,  Smith  v.  Inge, 
80  Ala.  283. 

Action  for  Value  of  Land  where  Right  to  Precompensation  has 
been  Waived. 

If  the  owner  of  land  waive  his  right  to  have  compensation  made  before 
or  concurrently  vrith  the  taking,  he  may  bring  an  action  for  the  price  of 
the  land  after  it  is  taken,  and  is  not  driven  to  bring  trespass.  Mayor  and 
Council  of  Borne  v.  Jenkins,  30  Ga.  154 ;  and  it  has  even  been  held  in  tres- 
pass, that  where  land  has  been  entered  upon  without  a  resort  to  the  proper 
proceedings  the  measure  of  compensation  will  be  the  same  as  if  it  had  been 
duly  condemned,  except  where  the  circumstances  are  such  as  to  call  for 
vindicatory  damages,  Texas  &  St.  Louis  B.  B.  v.  Matthews,  60  Tex.  215. 

In  California,  however,  it  was  at  one  time  held  that  where  land  was 

taken  without  the  ascertainment  and  payment  of  compensation,  such  taking 

could  not  be  used  as  a  foundation  for  a  claim  for  the  price,  of  the  land, 

Johnson  v.  Alameda  Co.,  14  Cal.  106. 
30 
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Adequate  Kemedy  in  Liieu  of  Precompensation. 

In  other  States,  it  has  been  held  that  it  is  not  necessary  that  compensa- 
tion shall  be  ascertained  and  paid  in  advance  of  taking,  if  there  be  provided 
an  adequate  remedy  by  which  the  property  owner  can  obtain  his  compensa- 
tion without  unreasonable  delay,  and  the  certainty  of  recovering  it  be  assured 
to  him  by  proper  security,  as  by  a  bond  with  sufficient  sureties,  Commis- 
sioners Court  of  Lowndes  Go.  v.  Bowie,  34  Ala.  461  (but  this  case  seems 
not  to  be  law  under  the  present  Constitution  of  the  State,  at  least,  to 
the  extent  for  which  it  is  here  cited) ;  Haverhill  Bridge  Proprietors  v. 
County  Commissioners,  103  Mass.  120 ;  Rider  v.  Stryker,  63  N.  Y. 
136 ;  Matter  of  the  Petition  of  the  United  States,  92  Id.  227 ;  and  see 
B.  B.  Co.  V.  McCaskill,  94  N.  C.  T46  ;  Rogers  v.  Bradshaw,  20  Johns. 
135;  Pennsylvania,  Const.,  Art.  16,  §  8;  Michigan,  Const.,  Art.  15,  §  9; 
Iowa,  Const.,  Art.  1,  §  18  (under  the  Constitution  of  1851  there  was 
no  right  in  a  private  corporation  to  take  possession  before  payment,  a 
mere  judgment  would  not  authorize  such  act,  Henry  v.  Bubuque  & 
Pacific  R.  R.  Co.,  10  Iowa,  540),  Illinois,  R.  S.  (1883)  Art.  47,  §§  10, 13 ; 
Kansas,  Const.,  Art.  12,  §  4;  West  Yirginia  (in  cases  of  companies  for 
internal  improvement),  Laws  1881,  Art.  18;  Arkansas,  Const.,  Art.  12, 
§  19  ;  Cairo  and  Fulton  R.  R.  Co.  v.  Turner,  31  Ark.  494  ;  cf.Whitehead  v. 
Arkansas  Central  R.  B.  Co.,  28  Ark.  460 ;  Texas,  Art.  1,  §  17 ;  Nevada,  Art.  1, 
§  8 ;  Tennessee,  Stats.  (M.  &  V.  1884)  §  1570,  Anderson  v.  Turherrlle,  6 
Cold.  150  ;  South  Carolina,  Const.,  Art.  12,  §  3,  and  if  the  remedy  which 
is  afforded  be  not  taken  advantage  of  by  the  land  owner,  he  cannot,  on  that 
account,  treat  the  officers  of  the  public  as  trespassers ;  thus  in  Pittsburgh  v. 
Scott,  1  Pa  St.  309,  an  Act  of  Legislature  authorized  the  opening  of  a  street 
and  provided  for  advertisement  of  the  plans,  for  a  time  certain,  and  for  an 
application  to  the  next  Court  of  Quarter  Sessions,  by  any  person  considering 
himself  injured  by  the  location  of  the  road,  for  a  jury  to  assess  the  damages 
due  him ;  the  plans  of  the  street  were  duly  filed,  no  application  was  made 
for  a  jury,  and  the  city  laid  out  the  street  over  the  defendant's  land ;  the 
defendant  obstructed  the  way,  and  the  city  brought  an  action  against  him. 
It  was  held  that  the  city  had  rightfully  entered  on  the  land  and  opened 
the  street,  and  that  the  defendant  was  liable  for  the  obstruction. 

When  Title  Passes  from  Owner. 

As  a  consequence  of  the  provision  that  property  cannot  be  taken  for 
public  use  without  previously  made  compensation,  it  follows  that,  until  pay- 
ment, the  land  owner  retains  his  proprietorship  and  is  not  merely  given  a 
lien  for  the  amount  of  compensation,  and  that  no  title  vests  in  the  public  or 
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the  appropriator  until  after  payment,  Powers  v.  Armstrong,  19  Ga.  427 ; 
Bubottom  V.  Mc Clare,  4  Blackf.  505;  Hankins  v.  Lawrence,  8  Id.  266  ; 
Rexford  v.  Knight,  11  N.  Y.  308 ;  Kennedy  v.  Indianapolis,  103  TJ.  S. 
599.  It  has  been  held,  as  a  result  of  this  rule,  that  until  ascertainment, 
paj'ment  and  tender  of  price,  the  State  or  its  delegate  is  not  so  far  fixed  as  an 
appropriator  that  it  will  be  compelled  to  take  the  land  and  give  compen- 
sation, Graff  V.  Mayor  and  Council  of  Baltimore,  10  Md.  544;  State 
V.  Graves,  19  Id.  351. 

Kule  of  Precompensation  not  Applicable  to  Entry  for  Examina- 
tion. 

The  rule  of  precompensation  will  not  prohibit  a  mere  entry  for  the  pur- 
pose of  survey  and  examination  of  the  land  which  it  is  desired  to  take,  for 
such  survey  and  examination  is  not  a  taking,  (see  infra)  and  the  improve- 
ment may  well  be  determined  upon  and  ordered,  before  compensation  is 
made  or  tendered,  Parham  v.  Justices  of  the  Inferior  Court,  9  Ga.  341  ; 
Bonaparte  v.  Co.  S  A.  R.  R.  C,  Baldw.  205  ;  Steuart  v.  Mayor  and  City 
Council  of  Baltimore,  7  Md.  500;  Bloodgood  v.  M.  &  H.  R.  R.  Co.,  18 
Wend.  9;  State,  Hudson  Co.  Land  Imp.  Co.  v.  Seymour,  35  N.  J.  L.  47; 
but  where  a  railroad  company  pleaded  that  it  had  entered  to  make  exami- 
nation and  to  take  possession  of  and  use  so  much  of  the  close  entered  upon 
as  might  be  indispensable  for  the  purpose  of  the  road,  such  plea  was  held 
bad  in  an  action  of  trespass,  Bloodgood  v.  M.  &  H.  R.  R.  Co.,  18  Wend.  9. 

In  Colorado,  this  question  has  received  judicial  attention  under  the  pro- 
visions of  the  Constitution  of  that  State.  By  that  instrument,  §  15,  Art. 
2,  after  providing  that  compensation  shall  be  made  where  property  is  taken 
for  public  use,  it  is  said  that  until  compensation  be  paid  "  the  property 
shall  not  be  needlessly  disturbed  or  the  proprietary  rights  of  the  owner 
therein  divested."  This  clause,  it  has  been  decided,  does  not  render  uncon- 
stitutional an  Act  of  Legislature  permitting  the  taking  of  possession,  under 
an  order  of  court  of  land,  for  purposes  other  than  such  merely  temporary 
ones  as  running  surveys,  etc.,  before  compensation,  and  upon  security 
therefor  approved  by  the  court  being  given  ;  in  delivering  the  opinion  of 
the  court  Helm,  J.,  said,  "  We  do  not  feel  warranted  in  holding  that  this 
word  [needlessly]  was  inserted  for  the  purpose  only  of  permitting  without 
just  compensation  certain  temporary  disturbances,  such  as  those  occasioned 
by  running  surveys,  locating  lines,  and  the  like.  The  legislative  power  to 
authorize  a  temporary  occupancy  for  these  purposes  without  requiring  a 
prior  assessment  and  deposit  of  damages  has  been  generally  recognized, 
under  stringent  constitutional  provisions  for  the  protection  of  land  owners 
that  contain  nothing  on  the  subject  of  needless  or  needful  disturbances, 
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Gushman  v.  Smith,  34  Me.  247  ;  Cooley,  Const.  Lim.  694 ;  Mills,  Em 
Dom.  536."     McGlain  v.  The  People,  9  Col.  190. 

Compensation  where  Taking  is  Contemplated  as  a  Contingency— 
Land  Allowance  in  Certain  States. 

It  has  been  held  that  compensation  may  sometimes  be  made  in  advance  of 
appropriation  where  there  exists  only  a  contingency  of  taking,  and  that  such 
advance  compensation,  which,  it  is  manifest,  may  in  any  given  case  turn  out 
to  be  either  too  little  or  excessive,  will  bar  any  further  claim  for  taking  the 
land  when  it  is  actually  taken,  although  it  may  not  affect  a  claim  for  injury 
done  to  improvements  placed  thereon.  This  is  well  illustrated  by  the  law 
of  highways  in  Pennsylvania.  In  that  State,  it  was  provided  by  an  instru- 
ment, executed  by  the  proprietor  in  1681,  that,  previous  to  laying  out  the 
lands  to  which  each  purchaser  was  entitled,  there  should  be  laid  out/'  great 
roads"  from  city  to  city  and  the  streets  in  great  towns  or  cities,  the  land  to 
be  occupied  by  such  roads  and  streets  thus  being  evidently  intended  to  come 
out  of  the  proprietor's  lands.  As  only  one  city  was  then  contemplated,  it  be- 
came impracticable  to  lay  out  the  "  great  roads"  and  in  lieu  of  the  plan 
adopted  in  England  a  new  one  was  adopted,  whereby  to  each  purchaser  of 
one  hundred  acres  were  to  be  granted  six  additional  acres,  without  price  or 
rent,  to  enable  him  to  contribute  to  such  roads  as  might  thereafter  be  found 
necessary.  This  practice  was  legislatively  recognized  and  by  implication 
sanctioned,  for  by  the  Act  of  1700  compensation  was  provided  for  where 
streets  or  cart  ways  were  run  through  the  improved  land  of  a  person,  but 
there  was  no  provision  for  compensation  for  unimproved  land  in  a  like  case — 
and  a  like  provision  was  made  in  the  Act  providing  for  private  roads.  The 
constitutionality  of  the  practice  does  not  seem  to  have  been  forensically  ques- 
tioned until  after  the  passage  of  the  Act  of  April  9, 1792,  which  authorized  a 
turnpike  company  to  lay  out  a  road  from  Philadelphia  to  Lancaster  and  made 
no  provision  for  any  compensation  to  the  owner  of  land  over  which  the  road 
might  pass,  except  for  damages  done  to  the  improvements  thereon.  It  was 
contended  that  the  land  could  not  be  taken  without  compensation,  but  the 
Supreme  Court  (Shippen,  C.  J.,  and  Brackenbridge,  J. ;  Yeates,  J.,  not  sit- 
ting on  account  of  interest  in  the  action),  held  that  the  six  per  cent,  surplus 
of  land  over  and  above  the  amount  for  which  the  proprietary  was  paid,  was 
sufficient  compensation  for  the  land  taken  by  the  Commonwealth  for  the  road 
— and  that  no  further  compensation  could  be  demanded,  Clenachan  v.  Gur- 
wen,  6  Binn.  509  ;  S.  C.  3  Yeates,  362  ;  this  case  settled  the  question  as  to 
roads,  and  while  it  became  usual  to  insert  in  Acts  authorizing  private  corpo- 
rations to  construct  roads  a  requirement  that  they  should  pay  for  the  land 
taken,  see  Stokely  v.  Rohbstown  Bridge  Go.,  5  Watts,  546,  yet  this  was 
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an  act  of  the  sovereign  power  aflSxing  a  condition  to  its  grant,  and  the 
right  of  the  State  to  take  land  for  roads  has  not  been  doubted.  In  1830, 
the  matter  came  up  in  another  shape ;  land  had  been  taken  for  canal  purposes 
by  the  canal  commissioners,  and  the  court,  in  Commonwealth  v.  Fisher, 
1  P.  &  W.  462,  seemed  to  be  of  opinion  that  the  six  acres  were  in  a  cer- 
tain sense  reserved  to  the  commonwealth  and  might  be  used  for  any  public 
purpose,  Huston,  J.,  in  delivering  the  opinion  of  the  court  said,  "  The  right 
of  the  State  to  take  six  acres  out  of  every  hundred  acres  sold  is  not  an  im- 
plied right  but  an  express  reservation.  It  infringes  no  private  right  nor 
does  it  injure  any  man  by  using  this  right.  The  very  utmost  which  can 
be  required  is  that  it  should  pay  for  improvements  put  by  the  owner  on  the 
part  afterwards  used  by  the  State."  This  position  so  far  as  it  applies  to 
taking  land  for  purposes  which  require  the  fee  to  be  divested  is  not  sustained 
by  later  authority;  in  Commonwealth  v.  McAllister,  2  Watts,  190  (1834), 
the  same  Act  being  before  the  court  as  in  Commonwealth  v.  Fisher,  the 
court,  speaking  by  Kennedy,  J.,  said  "  One  of  the  counsel  for  the  Com- 
monwealth spoke  of  this  matter  as  if  the  Commonwealth  were 
still  invested  with  the  title  or  right  to  the  six  acres  out  of  every  one 
hundred  and  six  acres  included  within  her  grants,  in  the  same  manner  as  if 
she  had  reserved  that  quantity  at  the  time  of  the  grant.  There  is,  how- 
ever, no  ground  for  this  assertion,  because  the  grant  is  always  absolute  in 
its  terms,  and  without  any  reservation  of  any  portion  of  the  land  contained 
in  it.  The  most  that  can  be  said  with  any  plausibility  is  that  the  common- 
wealth granted  it  to  the  party  without  charging  him  for  it ;  but  still  the 
right  which  the  State  had  to  it  passed  by  the  grant  to  the  grantee.  The 
practice  of  granting  at  the  rate  of  one  hhndred  and  six  acres  upon  receiving 
payment  for  one  hundred,  originated  with  the  former  proprietaries  of  this 
commonwealth  when  a  province  and  was  intended,  doubtless,  in  some  de- 
gree to  prevent  the  grantee  from  being  afterwards  aggrieved  by  the  location 
and  construction  of  public  ways,  not  canals,  through  his  land.  But  the 
making  of  public  ways  through  it  does  not  divest  him  of  his  right  to  the 
land  appropriated,  for  he  is  still  considered  the  owner  of  it,  subject  merely 
to  the  right  of  passage  upon  it  which  the  public  acquires  by  the  appropria- 
tion of  it  to  that  end  in  the  manner  prescribed  by  law.  It  is  different, 
however,  as  to  the  land  used  by  the  State  In  the  construction  of  the  canal. 
The  right  of  property  in  the  land  upon  which  the  canal  is  made  becomes 
vested  by  the  operation  of  the  act  of  1826,  according  to  its  express  terms, 
in  the  State,  so  that  the  owner  loses  all  his  former  right  to  it."  And  see  . 
Harrison  v.  Gourtright,  4  Luz.  Leg.  Reg.  29T  ;  S.  C,  7  Leg.  Gaz.  406. 
This  system  of  land  allowance  prevailed  in  New  Jersey,  although  a  dif- 
ferent amount  was  allowed,  see  In  matter  of  Highway,  22  N.  J.  L.  293, 


470  Brown  v.  Beatty,  Etc. 

and,  accordingly,  the  same  rule  as  in  Pennsylvania  was  recognized  with 
reference  to  highways ;  in  the  case  cited,  Green,  C.  J.,  said,  "  Under  such 
circumstances  the  taking  of  land  for  public  roads  was  not  a  taking  of  pri- 
vate property  for  public  use  within  the  appropriate  sense  of  the  term.  The 
lands  taken  were  in  fact  given  to  the  grantee  for  public  purposes ;  he  paid 
nothing  for  them.  The  grantee  was  trustee  ;  he  stood  seized  in  equity  for 
the  use  of  the  public.  When,  therefore,  a  road  was  laid  over  the  lands  of  a 
proprietor,  nothing  in  fact  was  taken  which  was  properly  considered 
private  property."  This  rule  however  is  confined  to  lands  in  the  strict 
sense,  and  excludes  improvements — ^therefore  a  turnpike,  plank  road,  bridge 
or  the  bank  of  canal  cannot  be  taken  for  highway  purposes  without  compen- 
sation. In  the  matter  of  Highway,  supra,  and  the  policy  of  the  law  has 
been  changed  in  New  Jersey  even  as  to  lands,  see  State,  Hudson  Co.  Land 
Imp.  Co.  V.  Seymour,  35  N.  J.  L.  41. 

The  same  rule  was  contended  for  in  New  York,  where  also  reservations 
for  highways  were  inserted  in  the  original  land  grants,  but  it  was  held  that 
the  reservations  were  void  for  uncertainty,  Gould  v.  Glass,  19  Barb.  119. 

Measure  of  Compensation. 

As  to  the  exact  method  by  which  the  amount  of  compensation  should  be 
fixed,  there  is  some  little  difference  amongst  the  authorities,  but  there  are 
certain  general  rules  recognized  by  all  courts.  The  first  great  principle  is, 
that  what  the  land-owner  is  to  receive  is  compensation  for  the  land  taken, 
and  that  the  extent  of  his  loss,  through  deprivation  of  his  land,  and  not  the 
amount  of  benefit  accruing  to  the  public  or  to  the  corporation  exercising 
the  public  power,  from  the  acquisition  of  the  land,  is  to  be  the  measure  of  the 
award  to  him,  Patterson  v.  Boom  Co.,  3  111.  465  ;  Grand  Bapids  v.  Grand 
Bapids  &  Indiana  B.  B.  Co.,  58  Mich.  641 ;  Union  Depot,  etc.,  Co.  v.  Brun- 
swick, 31  Minn.  297 ;  Virginia  &  Truckee  B.  B.  Co.  v.  Elliott,  5  Nev.  358. 
Accordingly,  the  measure  of  compensation  where  land  on  the  side  of  a  stream 
was  taken  by  a  water  company  was  held  to  be  the  value  of  the  land  to  the 
owner  when  taken,  and  not  its  value  for  the  purposes  of  a  storage  basin 
to  the  water  company,  Moulton  v.  Newburyport  Water  Co.,  137  Mass.  163. 

In  determining  the  amount  of  compensation,  the  value  of  the  land  for  the 
most  advantageous  uses  to  which  it  may  be  applied  is  to  be  taken  as  the 
measure  of  damages.  In  the  matter  of  Furman  St.,  11  Wend.  669 ;  Goodiw 
V.  Cincinnati  &  Whitewater  Canal  Co.,  18  Ohio  St.  169;  Toung  v.  Har- 
rison, 17  Ga.  30 ;  Boom  Co.  v.  Patterson,  98  TJ.  S.  403 ;  Harrison  v. 
Toung,  9  Ga.  359;  Chandler  v.  Jamaica  Pond  Aqueduct  Co.,  125  Mass. 
544  ;  and  hence  the  adaptability  of  the  land  taken  for  any  special  purpose, 
where  such  adaptability  affects  the  market-value,  may  be  taken  into  con- 
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sideration,  Sherman  v.  St.  Paul,  Minneapolis,  &  Manitoba  B.  R.  Co.,  30 
Minn.  227  ;  Village  of  Hyde  Park  v.  Washington  Ice  Co.,  lit  111.  233 ; 
although  the  land  has  not  actually  been  employed  for  that  purpose, 
Patterson  v.  Boom  Co.,  3  Dill.  465 ;  aff.  98  U.  S.  403 ;  Chicago,  Evanston, 
&  Lake  Superior  B.  B.  Co.  v.  The  Catholic  Bishop  of  Chicago,  119  111. 
525 ;  Montana  Bailway  Co.  v.  Warren,  6  Mont.  275 ;  in  the  last  cited 
case  the  prospective  value  of  a  mine  not  yet  opened  was  allowed  to  be 
taken  into  consideration.  The  condition  of  the  land  appropriated  and  its 
relation  to  the  residue  of  the  land  from  which  it  is  taken,  may  also  properly 
be  considered,  N.  0.  0.  &  G.  W.  B.  B.  Co.  v.  Lagarde,  10  La.  Ann.  150 ; 
Everett  v.  Union  Pacific  B.  Co.,  59  Iowa,  243  ;  Sedalia,  Warsaw,  &  South- 
ern B.  B.  Co.  V.  Abell,  18  Mo.  App.  632 ;  and  its  use,  so  far  as  that  affects 
the  value  of  the  land  itself  and  does  not  include  the  elements  of  speculative 
profits  from  business,  for  the  real  value  of  the  land  to  the  owner,  as  it  is  actu- 
ally situated  and  not  merely  its  value  regarding  it  as  a  separate  and  inde- 
pendent piece  of  land,  he  has  a  right  to  demand,  and  nothing  less  can  secure 
him  a  just  compensation  for  his  property,  Henderson  &  Nashville  B.  B.  Co. 
V.  Dickerson,  17  B.  Mon.  173  ;  Bobb  v.  Mayouille  &  Mt.  Sterling  Turnpike 
Boad  Co.,  3  Mete.  (Ky.)  117.  This  rule  has  been  applied  where  the  land 
was  partially  used  as  a  training  track,  and  the  effect  of  the  taking  was  to 
destroy  the  track,  St.  Louis,  Jerseyville,  &  Spring  field  B.  B.  Go.r.  Kirby,  104 
111.  345,  in  which  Dickey,  J.,  in  delivering  the  opinion  of  the  court  said  :  "  It 
is  objected  that  what  the  training  track  was  worth  to  appellee  was  not  the 
true  measure.  Why  not  ?  It  is  said  he  cannot  recover  for  damages  to 
his  business.  That  may  be  true,  in  so  far  as  his  business  does  not  consist 
in  the  use  of  the  land.  The  value  of  the  land  consists  in  its  fitness  for  use, 
present  or  future,  and  before  it  can  be  taken  for  public  use  the  owner  must 
have  just  compensation.  If  he  has  adopted  a  peculiar  mode  of  using  that 
land  by  which  he  derives  profit  and  he  is  to  be  deprived  of  that  use,  justice 
requires  that  he  be  compensated  for  the  loss.  That  loss  is  the  loss  to  himself. 
It  is  the  value  which  he  has,  and  of  which  he  is  deprived,  which  must  be 
made  by  compensation."  And  in  Sullivan  v.  Lafayette  County,  61  Miss. 
271,  Chalmers,  J.,  in  delivering  the  opinion  of  the  court  says,  "  He  is  enti- 
tled to  his  own  losses — not  to  the  county's  gains.  He  obtains  every  thing  he 
is  entitled  to  when  he  is  made  whole,  and  has  no  concern  with  the  question 
of  how  much  the  county  has  gained."  In  King  y.  Minneapolis  Union 
By.  Co.,  32  Minn.  224,  it  was  held  that  where  property  had  been  improved 
for  a  special  use,  for  which  it  was  especially  fitted,  so  that  its  market  value 
had  been  enhanced  as  a  site  for  carrying  on  such  business,  which  value  was 
destroyed  by  the  appropriation  of  the  land,  such  fact  should  be  taken  into 
consideration  in  fixing  the  compensation.     And  so  where  land  in  property 
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is  fitted  for  a  special  purpose  only,  that  being  the  most  valuable  use  to 
which  it  can  be  applied,  its  value  with  reference  to  such  use  is  to  be  con- 
sidered— thus  where  one  railroad  appropriated  land  already  occupied  by 
the  right  of  way  of  another  company,  it  was  held  that  the  value  of  such 
land  in  connection  with  the  use  made  of  it  by  the  last  named  cornpany 
should  be  regarded,  L.  S.  &  M.  S.  By.  Co.  v.  C.  &  W.  I.  B.  B.  Co.,  100 
111.  21,  and  in  Chicago  &  North  Western  By.  Co.  v.  Chicago  &  Evans- 
ton  B.  B.  Co.,  112  111.  589,  the  following  rule  was  laid  down  by  Mulkey, 
J.,  in  delivering  the  opinion  of  the  court,  "  When  in  the  nature  of  things 
there  can  be  no  market  value  of  a  piece  of  property  by  reason  of  being  used 
in  connection  with  and  as  a  part  of  some  extensive  business  or  enterprise, 
its  value  must  be  determined  by  the  uses  to  which  it  is  applied." 

But  the  mere  intent  and  purpose  of  the  owner,  with  reference  to  the  use 
of  the  land,  cannot  be  taken  into  consideration.  In  the  Matter  of  William 
and  Anthony  Streets,  19  Wend.  6T8,  nor  can  his  own  valuation  of  the  land, 
apart  from  a  market  or  commercial  value.  Tufts  v.  Charlestown,  4  Gray, 
53t,  and  it  need  hardly  be  said  that  a  pretium  affectionis  cannot  be  given 
as  compensation.  On  the  other  hand  when  the  owner  of  land  is  restricted 
as  to  its  use,  by  statute  or  by  the  terms  of  the  instrument  under  which  he 
derives  title  or  in  any  other  legal  or  binding  way  the  compensation  to  be 
given  him  will  be  restricted  to  its  value  to  him  for  the  special  and  restricted 
use.  Be  Albany  Street,  11  Wend.  149  ;  Chicago,  Evanston  &  Lake  Superior 
B.  B.  Co.  V.  The  Catholic  Bishop  of  Chicago,  119  111.  525. 

Consequential  or  speculative  damages  cannot,  in  the  absence  of  consti- 
tutional or  legislative  provision  for  them,  be  awarded  under  the  title  of 
compensation,  Fuller  v.  Edings,  11  Rich.  239;  Eddings  v.  Seabrook,  12 
Id.  504  ;  Chapman  v.  Oshkosh  &  Mississippi  Biver  B.  B.  Co.,  33  Wise. 
629  ;  Jacksonville  &  South  Eastern  B'y  Co.  v.  Walsh,  106  111.  253  ;  Bur- 
nett V.  Nicholson,  86  N.  C.  99;  Bedcliff's  Ex'rs  v.  Mayor  of  Brooklyn, 
4  N.  Y.  1 95  ;  Bellinger  v.  N.  Y.  Central  B.  B.,  23  Id.  42 ;  Eeasy  v.  Louis- 
ville, 4  Dana,  154 ;  Beseman  v.  Penna.  B.  B.  Co.,  50  N.  J.  L.  225 ;  Green 
V.  State,  73  Cal.  29 ;  Lamb  v.  Beclamation  District,  Id.  125 ;  Indiana, 
Bloomington  &  Western  B'way  Co.  v.  Eherle,  110  Ind.  542  (this  case  con- 
tains a  very  interesting  discussion  of  the  difference  between  general  and 
special  injury)  ;  but  the  Legislature  may  so  limit  the  exercise  of  the  right  of 
eminent  domain  as  to  subject  it  to  the  payment  of  such  damages,  Lycoming 
Gas  and  Water  Co.  v.  Mayer,  99  Pa.  St.  615.  In  some  cases  it  is  said  that 
consequential  damages  may  be  awarded  where  there  is  a  direct  physical 
interference  with  a  taking  of  some  part  of  the  claimant's  land,  see  Hess  v. 
Milwaukee  <§•  Lake  Winnebago  B.  Co.,  69  Wise.  555,  but  such  damage  can 
hardly  be  called  consequential  in  the  sense  in  which  it  is  generally  employed, 
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t.  e.,  damage  resulting  where  no  part  of  the  injured  land  is  taken  but  injury 
is  done  by  the  erection  of  public  works  in  the  vicinity  of  such  land. 

By  the  Constitution  of  most  of  the  States  provision  is  made  for  com- 
pensation not  only  where  property  is  taken  but  where  it  is  damaged,  in- 
jured or  destroyed,  see  the  Constitutions  of  Arkansas,  Art.  2,  §  22 ;  Ala- 
bama, Art.  1,  §  24  ;  California,  Art.  1,  §  14 ;  Colorado,  Art.  2,  §  15  ; 
Connecticut,  Art.  1,  §  11 ;  Delaware,  Art.  1,  §  8 ;  Georgia,  Art.  1,  §  3, 
cl.  1;  Illinois,  Art.  2,  §  13;  Iowa,  Art.  1,  §  18;  Kentucky,  Art.  13, 
§  14;  Louisiana,  §  156;  Maine,  Art.  1,  §  21;  Maryland,  Art.  3,  §  40; 
Massachusetts,  Art.  1,  §  10;  Minnesota,  Art.  1,  §  13 ;  Michigan,  Art. 
18,  §  14;  Mississippi,  Art.  1,  §  10;  Missouri,  Art.  2,  §  21  ;  Nebraska, 
Art.  1,  §  21 ;  Nevada,  Art.  1,  §  8 ;  New  Hampshire,  Art.  1,  §  12  ;  New 
Jersey,  Art.  1,  §  16  ;  New  York,  Art.  1,  §  7  ;  Ohio,  Art.  1,  §  19 ;  Oregon, 
An.  1,  §  18;  Pennsylvania,  Art.  1,  §  10;  Rhode  Island,  Art.  2,  §  13; 
South  Carolina,  Art.  1,  §  23 ;  Tennessee,  Art.  1,  §  21 ;  Texas,  Art.  1, 
§  n  ;  Vermont,  Art.  1,  §  9  ;  Virginia,  Art.  5,  §  14 ;  West  Virginia,  Art. 
3,  §  9 ;  Wisconsin,  Art.  1,  §  13.  An  examination  of  the  effect  of  the  vari- 
ous constitutional  enactments  would  be  foreign  to  the  purpose  of  this  note ; 
we  may  however  refer  to  the  excellent  note  of  Mr.  William  H.  Burnett 
to  Penna.  B.  R.  Go.  v.  Marchant,  27  Am.  L.  Reg.  (N.  S.)  381,  and  to  Mr. 
R.  Mason  Lisle's  article  in  the  same  volume,  p.  1,  as  containing  very 
valuable  discussions  of  the  subject. 

Whole  Tract  to  be  Considered  in  Fixing  Compensation. 

Compensation  is  not  to  be  confined  to  the  mere  price  of  the  piece  of 
land  taken  but,  where  such  piece  is  part  of  a  larger  piece,  the  injury 
to  the  whole  tract  must  be  taken  into  consideration.  Young  v.  Harrison, 
17  Ga.  30;  Eeithshurg  &  East.  R.  R.  Go.  v.  Henry,  79  111.  290;  Sorrier- 
ville  &  Easton  R.  R.  v.  Doughty,  22  N.  J.  Law,  495 ;  Mitchell  v.  Thorn- 
ton, 21  Gratt.  164;  Wilmer  v.  Minneapolis  &  Northwestern  R^y  Go.,  29 
Minn.  242. 

Market  Value. 

The  rule  held  in  many  States  is,  that  the  market  value  of  the  tract  which 
is  taken,  or  if  part  only  of  the  tract  be  taken,  then  the  difference  in  value 
between  the  tract  before  the  taking  and  the  value  immediately  afterwards, 
is  the  measure  of  compensation.  Page  v.  C,  M.  &  St.  P.  R'y  Co.,  70  111. 
324  ;  Ghicago,  Evanston  &  Lake  Superior  R.  R.  Go.  v.  The  Gatholic 
Bishop  of  Ghicago,  119  111.  525  ;  S.  F.,  &  A.  &  S.  R.  R.  Go.  v.  Galdwell, 
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31  Cal.,  361 ;  Balfour  v.  L.,  N.  0.  &  Tex.B.  B.  Co.,  62  Miss.  508 ;  Wash- 
hum  V.  Milwaukee  &  Lake  Winnebago  B.  R.  Co.,  bd  Wise.  364  ;  County 
of  Blue  Earth  v.  St.  Paul  &  Sioux  City  B.  B.,  28  Minn.  503  ;  Mitchell 
V.  Thornton,  21  Gratt.  164 ;  Weyer  v.  The  Chicago,  Wisconsin  &  Northern 
B.  Co.,  68  Wise.  180 ;  Short  v.  Bochester  &  Pittsburgh  B.  B.  Co.  (S.  C.  of 
Pa.),  6  Cent.  Rep.  627 ;  Denver  &  B.  O.  By.  Co.  v.  Bourne,  11  Col.  59. 

The  rule  of  compensation  was  thus  laid  down  by  Gibson,  J.,  in  Schuyl- 
kill Navigation  Co.  v.  Thoburn,  7  S.  &  R.  411,  "  The  jury  are  to  consider 
the  matter  as  if  they  were  called  on  to  value  the  injury  at  the  moment 
when  compensation  could  first  be  demanded.  They  are  to  valufe  the  injury 
to  the  property,  without  reference  to  the  person  of  the  owner  or  the  actual 
state  of  his  business ;  and  in  doing  that  the  only  safe  rule  is  to  inquire 
what  would  the  property,  unaffected  by  the  obstruction,  have  sold  for  at 
the  time  the  injury  was  committed.  What  would  it  have  sold  for  as 
affected  by  the  injury  ?  The  difference  is  the  true  rule  of  compensation;" 
and  in  The  Matter  of  Furman  Street,  17  Wend.  649,  Bronson,  J.,  said: 
"  The  proper  mode  of  adjusting  the  question  of  damages  is  to  inquire  what 
is  the  present  value  of  the  land,  and  what  will  it  be  worth  when  the  con- 
templated work  is  completed.  In  deciding  these  questions,  neither  the 
purpose  to  which  the  property  is  now  applied,  nor  the  intention  of  the 
owner  in  relation  to  its  future  enjoyment  can  be  matters  of  much  im- 
portance. In  both  cases  the  proper  inquiry  is,  what  is  the  value  of  the 
property  for  the  most  advantageous  uses  to  which  it  may  be  applied  ?  If 
a  man  suffer  his  land  to  lie  open  and  unimproved,  that  will  not  authorize 
the  commissioners  to  say  it  is  worthless.  They  must  award  what  the  land 
would  be  worth  in  the  hands  of  another  who  would  cultivate  or  improve 
it,  that  is,  its  value  to  the  owner,  because  he  can  procure  that  sum  of 
money  for  it ;  and  in  estimating  the  probable  influence  of  any  public  im- 
provement upon  the  value  of  land,  the  commissioners  should  not  regard  so 
much  the  intention  of  the  owner  in  relation  to  the  future  use  as  they  should 
the  purpose  to  which  the  property  may  be  applied  in  the  hands  of  one  who 
is  disposed  to  make  it  yield  the  greatest  income.  What  price  will  it  bring 
in  the  market  ?  That  is  the  proper  inquiry  in  a  proceeding  of  this  kind. 
As  between  individuals,  the  owner  may  demand  any  price,  however  exor- 
bitant, for  his  property,  but  when  taken  for  public  purposes  he  can  only 
demand  its  real  value.  That  value  cannot  depend  in  any  degree  on  his 
own  will." 

And  see  Schuylkill  Navigation  Co.  v.  Farr,  4  W.  &  S.  362 ;  Harvey 
V.  Lackawanna  &  Bloomshurg  B.  B.  Co.,  47  Pa.  St.  428. 

The  market  value  rule  as  applied  to  the  property  which  is  taken  is 
recognized  in  many  authorities,  see  Lawrence  v.  Boston,  119  Mass.  126; 
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Jacksonville  &  Southeastern  B.  R.  Go.  v.  Walsh,  106  111.  253 ;  Everett  v. 
Union  Pacific  B.  B.,  59  Iowa,  243  ;  Green  v.  City  of  Chicago,  97  111.  370. 

The  rule  is  sometimes  expressed  so  as  to  require  the  market  value  of 
the  land  for  any  purpose  to  which  it  may  be  adapted,  Chicago  &  Evanston 
B.  B.  V.  Jacobs,  110  111.  414,  and  sometimes  the  highest  market  price. 
King  v.  Minneapolis  Union  By.  Co.,  32  Minn.  224 ;  but  these  expres- 
sions are  really  but  different  ways  of  saying  "the  market  price."  In 
Green  v.  The  City  of  Chicago,  97  111.  370,  the  market  value  was  spoken 
of  as  the  minimum  of  compensation. 

What  is  meant  by  the  market  value  is  not  the  price  that  the  land  would 
bring  at  a  forced  sale,  but  what  it,  or  land  similarly  situated,  would 
bring  at  a  sale  after  due  notice  and  under  fair  conditions,  Somerville  & 
Easton  B.  B.  Co.  v.  Doughty,  22  N.  J.  Law,  495,  or  as  said  by  the  court 
in  charging  the  jury  in  Everett  v.  Union  Pacific  B.  B.,  59  Iowa,  243, 
what  it  would  bring  when  sold  as  such  property  is  "  ordinarily  sold  in  the 
community  where  it  is  situated."  In  the  case  cited,  it  was  objected  by 
counsel  that  such  an  instruction  would  carry  to  the  mind  of  the  jury  the 
impression  that  a  forced  sale  was  meant,  but  the  Supreme  Court  affirmed 
the  instruction. 

The  price  paid  by  the  taking  power  for  another  piece  of  ground  of  the 
same  nature  as  the  piece  taken  is  not  evidence  of  the  value  of  the  latter, 
it  being  a  payment  by  way  of  settlement  of  damages  and  not  an  ordinary 
bargain  and  sale.  Fall  Biver  Print  Works  v.  City  of  Fall  Biver,  110 
Mass.  428  ;  Howard  v.  City  of  Providence,  6  R.  I.  514  ;  but  the  price 
paid  by  a  third  person  for  land  of  the  same  character  in  the  same  general 
locality  may  be  shown,  Gardner  v.  Brookline,  127  Mass.  358. 

The  price  fixed  should  be  the  price  at  which  a  sale  could  be  made  in  the 
market  for  cash,  Eiernan  v.  C.  I.  Y.  &  C.  B'y  Co.,  123  111.  188 ;  B.  B.  Co. 
V.  Moore,  15  North  East.  Rep.  164.  It  has  been  objected  that  such  a  rule 
made  a  distinction  between  a  cash  value  and  a  market  value,  but  the  objec- 
tion, after  consideration,  was  overruled  in  Brown  v.  Calumet  Biver  B'y 
Co.,  18  North  East.  Rep.  284. 

Benefits. 

It  frequently  happens  that  when  part  of  a  tract  is  taken,  the  improve- 
ment or  public  use  to  which  the  part  taken  is  applied  enhances  the  value 
of  the  remaining  part  of  the  tract ;  under  such  circumstances,  the  question 
arises,  whether  the  benefit  which  will  be  received  by  the  land-owner  from 
the  public  work  can  be  regarded  in  estimating  the  compensation  to  be  paid 
by  the  State  or  its  delegate.    The  question  is  one  upon  which  there  has  been 
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and  still  is  a  divergence  of  authority.  In  some  States  it  is  established  law 
that  such  benefit  may  be  regarded  even  to  the  extent  of  defeating  altogether 
any  claim  for  compensation :  in  others  the  right  to  set  off  benefits  at  all  is 
denied.  The  question  was,  in  Pennsylvania,  settled  as  early  as  1834,  in 
McMasters  v.  The  Commonwealth,  3  Watts,  292,  wherein  the  constitu- 
tionality of  an  Act  providing  for  the  consideration  of  benefits  was  upheld. 
The  case  of  Vanhorn's  Lessee  v.  Dorrance,  2  Dall.  315,  was  cited  and  the 
opinion  of  Patterson,  J.,  therein,  holding  that  no  compensation  other  than 
money  could  be  forced  upon  him  whose  land  was  taken,  was  pressed  upon 
the  court  as  governing  the  case  before  it ;  but  Rogers,  J.,  in  delivering  the 
opinion  of  the  court ;  after  remarking  that  in  the  Vanhorn  Case  a  writ  of 
error  had  been  taken  but  not  prosecuted,  on  account  of  the  repeal  of  the 
law  which  gave  rise  to  the  controversy,  said,  "if  this  be  considered  a 
correct  exposition  of  the  constitution  the  legislature  has  violated  the  pro- 
vision in  question  in  more  instances  than  one.  In  almost  every  turnpike 
Act,,  the  viewers  are  required  to  take  into  consideration  the  advantages 
accruing  as  well  as  the  injury  done  to  the  owner  of  the  land.  The  same 
principle  is  engrafted  into  the  canal  system  of  this  State,  and  numberless 
assessments  have  been  made  under  it  without,  so  far  as  I  know,  an 
objection  of  a  single  individual.  The  equity  of  the  principle  must  strike 
the  sense  of  justice  of  every  man.  The  owner  of  the  land  is  entitled  to 
just  compensation,  it  is  true,  and  no  person  wishes  to  deprive  him  of  it ; 
but  if  the  improvement  made  is  a  benefit  rather  than  an  injury,  of 
what  has  he  a  just  ground  to  complain  ?  It  would  be  inequitable  as 
regards  the  public  and  would  moreover  impede  the  prosperity  of  the 
Commonwealth  that  an  individual  whose  property  has  been  enhanced  in 
'  value  probably  fourfold  should,  nevertheless,  still  require  payment  out  of 
the  public  coffers  of  the  full  value  of  the  land." 

The  same  rule  had  been  previously  adopted  in  New  York,  Livingston 
V.  The  Mayor,  8  Wend.  85.  And  as  supporting  the  same  position  see 
Susanna,  Boot's  Case,  11  Pa.  St.  276 ;  Mclntire  v.  State,  5  Blackf.  384 ; 
Watson  V.  Crowsore,  93  Ind,  220;  Boss  v.  Davis,  97  Ind.  79  ;  Nichols  v. 
Bridgeport,  23  Conn.  189 ;  Trinity  College  v.  City  of  Hartford,  32  Id. 
452 ;  Young  v.  Harrison,  17  Ga.  30 ;  Newby  v.  Platte  County,  25  Mo. 
258  ;  Quincy,  Mo.,  &  Pac.  B.  B.  Co.  v.  Bidge,  57  Id.  599  ;  Jackson  County 
V.  Waldo,  85  Id.  637 ;  State  ex  rel.  v.  City  of  Kansas  (S.  C.  of  Mo.),  4 
West.  Rep.  684 ;  Daugherty  v.  Brown,  91  Mo.  26 ;  Winona  &  St.  Peter 
B.  B.  Co.  V.  Waldron,  11  Minn.  515 ;  S.  F.,  A.  &  S.  B.  B.  Co.  v.  Cald- 
well, 31  Cal.  367 ;  Loweree  v.  Newark,  38  N.  J.  Law,  151 ;  Putnam  v. 
Douglass  County,  6  Oreg.  328 ;    Clark  v.  Worcester,    125   Mass.    226 ; 
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*  Columbus,  Piqua,  &  Indiana  B.  B.  Co.  v.  Simpson,  5  Ohio  St.  251; 
Brown- V.  Cincinnati,  14  Ohio,  541;  Symonds  r.  Cincinnati,  Id.  147. 

In  Kansas,  benefits  may  be  set  off,  except  in  the  case  of  land  taken  for 
canals,  railroads  and  similar  purposes,  where  some  corporation  exercises 
the  right  of  eminent  domain  and  takes  thereby  a  use  or   benefit  other 
than  the  use  or  benefit  enjoyed  by  the  general  public,  Const.  Art.  12,  §  4; 
and  see  Commissioners  of  Pottawatomie  Co.  v.  CSullivan,  17  Kan.  58,  in 
which  case  the  Supreme  Court  of  Kansas  differs  from  the  opinion  and» 
decision  of  the  federal  court  in  Eidemiller  v.  Wyandotte  City,  2  Dill.  376. 
By  many  authorities,  a  distinction  has  been  made  between  setting  off 
benefits  against  the  value  of  land  actually  taken  and  against  the  compen- 
sation for  injury  done  to  the  remainder  of  the  tract  frorii  which  the  land 
has  been  taken,  the  result  of  such  distinction  being  that  full  value  must  be 
paid  for  the  piece  taken  but  that  damages  over  and  above  that  value  may 
be  reduced,  or  even  destroyed  altogether,  by  the  benefits  received,  Jones  v. 
Wills   Valley  B.  B.  Co.,  30  Ga.  43 ;    Selma,  Borne   &  Dalton  B.  B.  v. 
Bedwine,  51  Id.  470;   City  Councils  of  Augusta  v.  Marks,  50  Id.  612; 
Mayor,  etc.  of  Atlanta  v.  The  Central  B.  B.  Co.,  53  Id.  120;    Woodfolk 
V.  Nashville  &   Chattanooga  B.  B.  Co.,  2  Swan,  422 ;  Bice  v.  Turnpike 
Co.,  7  Dana,  81;   Jacob  v.  City  of  Louisville,  9  Id.  114;    Henderson  & 
Nashville  B.  B.  Co.  y.  Bicker  son,  17  B.  Mon.   173;    Elizabethtown  & 
Paducah  B.  B.   Co.  v.  Helm's  Heirs,  8   Bush,  681  ;    Sutton's  Heirs  v. 
Louisville,  5  Dana,  28 ;   Louisville  &  Nashville  B.  B.  v.  Olazebrook,  1 
Bush,  325 ;  Bobinson  v.  Bobinson  1  Duv.  162 ;  Bobbins  v.  Milwaukee  & 
Horicon  B.  B.  Co.,  6  Wise.  636  ;    N.  0.,  &  G.  W.  B.  B.  v.  Lagrade,  10 
La.  Ann.  150 ;    V.  S.  S   Tenn.  B.  B.  v.  Calderwood,  15  Id.  48]  ;    Todd 
V.  Kankakee  and  III.  B.  B.   Co.,  78  111  530  ;  Hayes  v.  0.  0.  &  F.  B.  V. 
B.  B.  Co.,  54  Id.  373;   Hyslop  v.  Finch,  99  Id.  171 ;   Shiply  v.  Bait.  & 
Potomac  B.  B.  Co.  34  Md.  336  ;  Wagner  v.  Cage  County,  3  Neb.  237.     The 
ground  of  these  cases  is  thus  stated  in  Sutton's  Heirs  v.  Louisville,  by 
RoBEETSON,  C.  J.     "  He  [the  land  owner]  has  a  right  to  insist  on  being 
paid  the  value  of  the  thing  taken  from  him,  although  he  may  be  incident- 
ally benefited  with  others  in  the  appropriation  of  it  to  public  use.    If,  how- 
ever, claiming  more  than  the  value  of  the  property  taken,  he  seek  indem- 
nity for  consequential  inconvenience  or  injury,  then  the  true  question  will 
be  whether,  on  a  survey  of  all  advantages  as  well  as  disadvantages  which 
will  be  likely  to  result  to  him,  the  balance  will  be  for  or  against  him  ■ 
and  if  ascertained  to  be  in  his  favor,  then  of  course  he  will  be  entitled 
to  nothing  for  alleged  damages  for  such  inconvenience  or  injury,  because 

*  The  effect  of  the  Ohio  cases  above  cited  has  been  destroyed  within  that  State  by 
the  constitution,  see  post,  p.  483. 
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the  whole  case  being  properly  considered  in  all  its  bearings  he  will  sustain 
no  damage.  Thus  and  only  thus,  advantage  and  disadvantage  may  be 
compared  and  set  oif,  the  one  against  the  other.  In  property  taken  for 
public  use  without  the  owner's  consent  the  Constitution  entitles  him  to  be 
paid  in  money  the  actual  value  of  the  property  ;  and  the  actual  or  supposed 
advantage  to  him  of  the  appropriation  cannot  be  set  off  against  that  value." 
In  Green  v.  City  Chicago,  97  111.  370,  it  was  said  by  Mulkey,  J.  "  It 
is  only  in  cases  of  partial  taking  that  any  serious  difficulty  is  encountered 
in  determining  the  amount  of  damages,  yet  the  measure  of  compensation 
is  the  same  as  when  the  entire  lot  is  taken.  In  such  case  the  owner  is 
entitled  to  the  actual  value  of  the  property  taken,  no  more  and  no  less ; 
and  in  the  case  of  a  partial  taking  the  amount  he  is  to  receive  does  not  at 
all  depend  upon  the  value  of  the  remaining  portion  after  such  taking. 
Hence,  in  every  case  of  partial  taking  the  proper  inquiry  is  as  to  the  true 
value  of  the  part  taken  without  regard  to  whether  the  remaining  part  is 

benefited   or  damaged Of  course,  where  the  owner  interposes  a 

claim  for  compensation  on  account  of  damages  to  the  part  not  taken,  its 
value  after  such  taking  as  compared  with  the  value  of  the  entire  lot  before 
the  taking  is  not  only  an  important,  but  a  necessary,  factor  in  determining 
what,  if  any,  compensation  be  is  entitled  to  receive." 

In  order  to  entitle  a  benefit  to  be  set  off  against  the  sum  due  for  com- 
pensation, the  benefit  must  be  one  special  to  the  land  of  the  owner  which 
remains  to  him  and  not  one  common  to  the  community  or  to  all  of  a 
neighborhood,  Susanna  RooVs  Case,  77  Pa.  St.  276 ;  Shipley  v.  Bait.  & 
Potomac  R.  R.,  34  Md.  336 ;  Raleigh  and  Augusta  Air-Line  R.  R.  v.  Wicker, 
74  N.  C.  220  ;  Hornstein  v.  Atlantic  &  Great  Western  R.  R.  Co.,  51  Pa.  St. 
87  ;  Weir  v.  St.  Paul,  Stillwater  &  Taylor^s  Falls  R.  R.  Co.,  18  Minn.  155 ; 
Carpenter  v.  Landaff,  42  N.  H.  218  ;  Freedle  v.  N.  G.  R.  R.  Co.,  4  Jones 
Law,  89 ;  James  River  &  Kanawha  Go.  v.  Turner,  9  Leigh,  313 ;  Marcy 
V.  Fries,  18  Kan.  353 ;  Meacham  v.  Fitchburg  R.  R.  Go.  4  Cush,  291 ; 
Minnesota  Central  R.  R.  v.  McNamara,  13  Mian.  508 ;  Arbrush  v. 
Oakdale,  28  Id.  61 ;  Winona  &  St.  Peter  R.  R.  v.  Waldron,  11  Id.  515; 
St.'.Louis,  I.  31.  &  S.  R.  R.  Co.  v.  Morris,  35  Ark.  622  ;  Adden  v.  R.  R., 
55  N.  H.  413 ;  R.  R.  v.  Foreman,  24  W.  Va.  662 ;  Commissioners  of 
Ashville  v.  Johnston,  71  N.  C.  398  ;  Neivby  v.  Platte  County,  25  Mo.  258; 
Pacific  R.  R.  V.  Ghrystal,  Id.  544 ;  Mississippi  River  Bridge  Go.  v. 
Ring,  58  Id.  491  ;  R.  R.  Co.  v.  Tyree,  7  W.  Va.  693  ;  St.  Louis  &  St.  Jos. 
R.  R.  Co.  V.  Richardson,  45  Mo.  466  ;  Daugherly  v.  Brown,  91  Mo.  26 ; 
Lee  V.  Tebo  &  Neosho  R.  R.  Co.,  53  Id.  178;  Village  of  Hyde  Park  v. 
Dunham,  85  111.  569 ;  Page  v.  Chicago,  Milwaukee  &  St.  Paul  Ry.  Co.,  70 
111.  324;   Village  of  Hyde  Park  v.  Washington  Ice  Co..  117  111.  233;  but 
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anything  connected  with  the  general  improvement  which  is  of  special 
benefit  to  or  tends  to  specially  increase  the  value  of  the  remaining  land 
owner  may  be  taken  into  consideration ;  Pittsburgh  &  Lake  Erie  B.  R. 
V.  Robinson,  95  Pa.  St.  426.  We  have  it,  accordingly,  held  that  the  loca- 
tion of  a  depot  may  be  regarded  as  a  benefit  independent  of  the  mere 
existence  of  a  depot,  Pittsburgh  &  Lake  Erie  R.  R.  v.  Robinson,  supra, 
but  see  contra,  Washburn  v.  Milwaukee  R.  R.  and  Lake  Winnebago 
R.  R.  Co.,  59  Wise.  364,  so  the  proximity  of  a  railroad,  California  Pacific 
R.  R.  Co.  V.  Armstrong,  46  Cal.  85 ;  the  bringing  of  woodland  nearer  to 
market  by  means  of  a  railroad,  although  the  same  benefit  be  shared  by 
persons  whose  land  has  not  been  taken,  Id. ;  Adams  v.  R.  R.  Co.,  57  Vt.  240, 
but  on  the  other  hand  mere  increased  facility  of  way  has  been  held  not  to 
be  a  special  benefit,  Whitcher  v.  Benton,  50  N.  H.  25.  A  change  of  grade 
has  been  held  to  confer  a  special  benefit,  although  the  benefit  was  shared 
by  all  the  property  abutting  on  the  street  whose  grade  was  changed, 
Donovan  v.  Springfield,  125  Mass.  371;  Mayor  of  the  City  of  Chatta- 
nooga v.  Geiler,  13  Lea,  611.  Widening  a  street  has  been  held  to  confer 
a  special  benefit  on  each  property  receiving  any  benefit  from  the  widening, 
Whitney  v.  Boston,  98  Mass.  312  ;  Allen  v.  Charlestown,  109  Mass.  243, 
in  the  latter  of  which  cases  it  was  said  by  Wells,  J. :  "  The  kind  of  benefit 
which  is  not  allowed  to  be  estimated  for  the  purpose  of  such  deduction  is 
that  which  comes  from  sharing  in  the  common  advantage  and  convenience 
of  increased  public  facilities  and  the  general  advance  in  real  estate  in  the 
vicinity  by  reason  thereof.  ....  The  advantages  of  more  convenient 
access  to  the  particular  lot  of  land  in  question  and  of  having  a  front  upon 
a  more  desirable  avenue  are  direct  benefits  to  that  lot,  giving  it  increased 
value  in  itself.  It  may  be  the  same  in  greater  or  less  degree  with  each 
and  every  lot  of  land  upon  the  same  street.  But  such  advantages  are 
direct  and  special  to  each  lot.  They  are  in  no  proper  sense  common 
because  there  are  several  estates,  or  many  even,  that  are  similarly 
benefited." 

This  opinion  would  seem  to  overrule  Farwell  v.  Cambridge,  11  Gray, 
413,  so  far  as  that  case  held  that  a  benefit  acquired  by  all  the  estates 
adjacent  to  a  road  through  having  a  wider  avenue  to  a  city  or  elsewhere 
was  a  general  benefit,  but  in  the  later  case  of  Parks  v.  County  of  Hamp- 
den, 120  Mass.  395,  the  court  held  that  no  benefits  from  the  widening  of 
a  street,  which  were  shared  by  all  the  abutters  thereon,  could  be  set  off  as 
special  benefits.  This  would  seem  to  conflict  with  the  opinion  above 
quoted  from  Wells,  J.;  but  Endicott,  J.,  nevertheless  cited  Allen 
V.  Charlestown,  in  support  of  Parks  v.  County  of  Hampden,  and,  on  the 
same  day,  the  court  decided  in  Hilbourne  v.  Suffolk,  120  Mass.  393,  that  as 
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the  benefits  derived  from  the  peculiar  position  of  the  property  in  that  case 
on  the  highway  widened  could  be  set  off,  it  was  error  to  charge  generally 
the  benefits  shared  in  common  with  estates  from  which  no  land  was  taken 
could  not  be  set  off,  and  in  Cross  v.  Plymouth,  125  Mass.  557,  the  court 
recognized  general  and  special  benefits  arising  upon  the  widening  of  a 
street  and  distinguished  between  them,  so  as  to  differently  affect  lots  upon 
the  same  street,  and  to  charge  some  with  special  benefits  although  from 
some  of  the  lots  no  land  was  taken. 

On  the  whole,  it  may  be  said  to  be  somewhat  difficult  to  lay  down  any 
rule,  which  shall  with  any  particularity  determine  what  is  a  general  and 
what  a  special  benefit  and  that,  practically,  each  case  must  be  left  to  be 
determined  upon  by  the  particular  facts  involved. 

A  benefit  to  land  of  the  owner  situated  in  a  different  place  from  that  in 
which  is  the  land,  a  portion  of  which  has  been  taken,  cannot  be  taken  into 
consideration.  Railroad  Co.  v.  Gibson,  8  Watts,  243 ;  in  this  case,  which  is 
badly  reported,  especially  in  that  it  does  not  show  what  was  meant  by 
"  place"  in  the  syllabus,  it  was  attempted  to  set  off,  as  a  benefit  to  the  land 
owner,  the  increase  of  the  custom  of  a  hotel  owned  by  him  and  which  was 
not  on  the  land  of  which  a  portion  was  taken ;  and  the  same  principle  was 
applied  where  the  benefit  it  was  sought  to  set  off  was  to  land  of  the  same 
owner  not  contiguous  to  the  land  taken,  -The  State  v.  Bigby,  5  Blackf.  543, 
and  even  where  two  pieces  of  land  are  contiguous  and  owned  by  the  same 
person  but  do  not  constitute  parts  of  the  same  tract  and  a  part  of  one  only 
is  taken,  a  benefit  done  to  the  one  which  is  not  touched  cannot  be  set  off 
against  the  compensation  due  for  the  land  taken,  Harrisburg  &  Potomac  R. 
R.  Co.  V.  Moore,  4  W.  N.  C.  532 ;  Meacham  v.  Fitchburg  R.  R.  Co.,  4 
Cush.  291 ;  and  see  St.  L.,  V.  &  T.  E.  R.  R.  Co.  v.  Brovm,  58  111. 
61 ;  Todd  v.  Kankakee  &  III.  R.  R.  Go.  18  111.  530.  In  Genet  v.  City  of 
Brooklyn,  99  N.  Y.  296,  the  general  rule  is  laid  down  that  lots  in  assess- 
ing damages  and  benefits  must  be  separately  admitted  and  the  benefit  to 
one  lot  cannot  be  set  off  against  the  damage  done  to  another  lot  of  the 
same  owner. 

As  speculative  damages  cannot  be  considered  in  assessing  compensa- 
tion so  neither  can  speculative  benefits  to  be  derived  from  a  possible  in- 
crease of  business  from  the  construction  of  a  railroad,  Boston  &  Maine 
R.  R.  V.  Covnty  of  Middlesex,  1  Allen,  324 ;  Old  Colony  &  Fall  River 
R.  R.  Co.  V.  County  of  Plymouth,  14  Gray,  155. 

It  results  from  the  benefit  rule,  that  in  States  where  it  prevails,  land  may 
be  taken  without  the  actual  payment  of  any  money  compensation  ;  for  the 
benefit  conferred  upon  the  residue  of  the  tract  from  which  the  land  is 
taken  may  equal  the  value  of  the  part  taken,  ComHh  v.  Sessions  of  Mid- 
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dlesex,  9  Mass.  388 ;  Livingston  v.  Mayor  of  New  York,  8  Wend.  85 ; 
Putnam  v.  Douglass  County,  6  Oreg.  328 ;  Jackson  County  v.  Waldo, 
85  Mo.  637  ;  Whitman  v.  Boston  &  Maine  B.  B.  Co.,  1  Allen,  313 ;  Liver- 
more  V.  Jamaica,  23  Vt.  361. 

To  cure  what  would  be  in  some  cases  a  hardship,  in  two  or  three 
States  provisions  have  been  made  for  the  purchase  by  the  public  of 
the  entire  tract,  of  which  a  portion  only  is  needed  for  the  public  purpose. 
Thus,  in  Massachusetts  it  is  provided  by  statute  that  where  a  part  of 
a  piece  of  land  abutting  upon  a  street  which  is  proposed  to  be  laid 
out,  is  taken,  the  owner  may  surrender  the  whole  tract  to  the  municipal 
authorities  and  receive  the  value  of  the  land  as  fixed  by  a  jury,  see 
Dorgan  v.  Boston,  12  Allen,  223 ;  and  an  ordinance  to  a  similar  effect 
has  been  upheld  as  constitutional  in  Maryland.  The  Maryland  ordinance 
provided  that  where  it  was  necessary  in  opening  a  street  to  take  a  part 
only  of  a  lot  and  the  owner  claimed  compensation  for  the  whole,  the 
whole  shoufd  be  taken  at  the  full  value  thereof  to  be  ascertained  by  com- 
missioners. Mayor  &  City  Council  of  Baltimore  v.  Clunet  et  al.,  23 
Md.  449 ;  but  in  South  Carolina,  in  Dunn  v.  City  Council  of  Charleston, 
Harp.  189,  where  an  Act  empowered  a  city  council  in  widening  a  street  to 
take  lots,  fronting  on  the  street  that  they  proposed  to  widen,  at  a  valuation 
to  be  fixed  by  commissioners,  the  court  held  that  the  Act  must  be  construed 
to  permit  the  taking  of  only  so  much  as  was  found  by  the  municipality 
necessary  for  the  purpose  of  widening  and  that  to  permit  the  compulsory 
purchase  of  the  whole  where  the  owner  refused  to  sell  would  be  to  sanction 
an  unconstitutional  transfer  of  private  property. 

In  some  jurisdictions,  the  doctrine  that  benefits  received  may  be  taken 
into  consideration  has  been  declared  unsound.  In  Vanhorne's  Lessee  v. 
Lawrence,  2  Dall.  304,  although  the  case  turned  upon  a  different  question, 
in  the  United  States  Circuit  Court,  sitting  in  Pennsylvania,  Patterson, 
J.,  said  "  Compensation  is  a  recompense  in  value  a  quid  pro  quo  and  must 
be  in  money.  True  it  is  that  land  or  anything  else  may  be  a  compensa- 
tion, but  then  it  must  be  at  the  election  of  the  party ;  it  cannot  be  forced 
upon  him.  This  consent  will  legalize  the  act  and  make  it  valid  ;  nothing 
short  of  it  will  have  that  effect."  And  this  dictum,  although  repudiated  as 
a  statement  of  the  law  in  Pennsylvania,  see  supra,  p.  476,  has  been  given 
considerable  weight  outside  of  that  State. 

In  Mississippi,  an  Act  providing  that  benefits  might  be  considered  in 
assessing  the  compensation  has  been  held,  as  to  such  provision,  invalid, 
Brown  v.  Beatty,  34  Miss.  227,  in  which  case.  Smith,  C.  J.,  in  delivering  the 
opinion  of  the  court  said :  "  He  [the  land  owner]  was  entitled  to  the  cash 
value  of  his  land  when  the  assessment  was  made,  and  also  to  be  indemnified 
31 
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for  the  damages  to  his  adjacent  land  consequent  upon  the  location  of  the 
road.  He  was  entitled  to  be  paid  in  money.  It  was  as  clearly  incompetent 
for  the  legislature  to  prescribe  in  what  he  should  be  paid,  as  to  prescribe  how 
much  or  how  little  he  should  receive.  Manifestly  a  party  whose  property 
has  been  taken  and  appropriated  to  public  use  in  the  construction  of  a 
railroad  cannot  be  compelled  to  receive  as  compensation  the  estimated 
enhancement  on  the  value  of  his  remaining  property.  The  cash  value 
and  the  actual  damage  are  the  true  standard  by  which  to  determine  the 
compensation  to  which  in  such  cases  the  party  is  entitled.  We  think, 
therefore,  that  the  provision  in  the  eighth  section,  by  which  the  jury  are 
.directed  in  assessing  the  damages,  when  land  is  the  subject,-  to  take  into 
ithe  estimate  as  an  offset  to  the  claim  of  compensation  '  the  benefit'  to  the 
(Owner  resulting  from  the  location  of  the  road  upon  his  land,  is  invalid." 

The  rule  adopted  in  Kentucky,  as  stated  by  Lindsay,  J.,  in  Elizabeth 
&  Paducah  R.  R.  Co.  v.  Helm's  Heirs,  8  Bush,  681,  is  as  follows :  to  ascertain 
""  the  value  of  the  entire  tract  of  land  excluding  the  enhancement  resulting 
from  the  cotttem plated  improvement,  then  (still  excluding  this  enhancement) 
what  win  be  its  value  after  the  appropriation  of  the  portion  or  of  such 
estate  sbhereia  as  may  be  proposed  to  be  taken.  The  difference  in  value 
thus  fiound  i«  the  true  compensation  to  which  the  owner  is  entitled."  This 
rule  the  learned  Judge  admits  is  not  that  generally  received  in  the  United 

States,  saying "  It  is  true  that  in  most  of  the  American  States  rules 

different  from  this  haye  been  adopted  ;  and  that  Mr.  Redfield  in  his  work 
on  Railways  (vol.  L  §  71)  inclines  to  the  conclusion  that  the  proper  test  is 
the  difference  in  the  value  of  the  whole  land  without  the  railway  and  the 
portion  remaining  after  the  railway  is  built.  An  objection  to  the  rule  is 
that,  in  some  instances,  the  owner  would  be  paid  for  the  land  or  easement 
taken  in  the  enhancement  to  the  value  of  his  remaining  land,  brought 
about  by  a  public  work  conferring  similar  benefits  upon  the  entire  local 
community  and  not  in  money,  as  we  are  convinced  our  State  constitution 
requires." 

In  Texas,  it  is  held  that  the  land  taken  must  be  paid  for  in  money  with- 
out reference  to  benefits  to  the  rest  »f  the  property  of  which  a  part  is  taken, 
Moore,  J.,  delivering  the  opinion  of  the  court  in  Buffalo  Bayou,  Brazos  & 
Col.  B.  R.  Co.  v.  Ferris,  26  Tex.  588,  laid  down  the  rule  as  follows :  "  The 
owner  of  land,  taken  for  public  use,  is  entitled  to  the  intrinsic  value  of  the 
land  so  taken,  without  reference  to  the  profit  or  advantage  that  he  may 
derive  from  the  construction  of  the  improvement  for  which  it  is  taken. 
He  is  also,  however,  entitled  to  such  damages,  if  any,  as  are  occasioned  to 
the  remainder  of  the  tract  of  which  the  land  taken  was  a  part,  by  reason 
of  its  appropriation  for  the  purpose  for  which  it  was  taken.     In  esti- 
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mating  these  damages  the  benefits  and  advantages  that  the  remainder  of 
the  tract  will  derive  from  the  improvement  are  legitimate  subjects  of  con- 
sideration and  are  to  be  estimated  in  determining  the  true  amount  of 
damages  that  have  accrued  to  the  owner  by  the  appropriation  of  his 
property  for  the  purpose  for  which  it  has  been  taken.  But  this  does  not 
affect  the  claim  for  the  intrinsic  value  of  the  land  taken."  To  the  same 
effect  that  benefits  cannot  affect  the  award  for  the  land  taken,  see  City  of 
Paris  V.  Mason,  37  Tex.  44T ;  and  as  upholding  the  same  doctrine,  see 
Isom  V.  Mississippi  Central  R.  R.  Co.,  36  Miss.  300 ;  Penrice  v.  Wallis, 
37  Id.  172 ;  Natchez,  Jackson  &  Columbus  R.  R.  Co.  v.  Currie,  62  Id.  506. 
The  same  rule  prevails  in  Kentucky,  Sutton's  Heirs  v.  Louisville,  5  Dana, 
28  ;  Rice  v.  Turnpike  Co.,  7  Id.  81 ;  Alabama,  Alabama  db  Florida  R.  R.  v. 
42  Ala.  83 ;  Hooper  v.  Savannah  &  Memphis  R.  R.  Co.,  69  Id.  529  ;  Burkett, 
Arkansas,  Whitehead  v.  Arkansas  Cent.  R.  R.  Co.,  28  Ark.  460;  Louisi- 
ana, Code,  §  2633;  Illinois,  Carpenter  v.  Jennings,  11  111.  250  ;  Hayes  v. 
Ottawa,  Oswego  &  Fox  River  Valley  R.  R.  Co.  54  Id.  373 ;  R.  S.  Ch. 
47  §  9;  Iowa  Const.  Art.  1,  §  18;  Frederick  v.  Shane,  32  Iowa,  254; 
Britton  v.  D.,  M.,  0.  &  S.  R.  R.,  59  Id.  540  ;  Wisconsin,  Milwaukee  &  Mis- 
sissippi R.  R.  V.  Eble,  4  Chand.  72  ;  Indiana,  so  far  as  affects  compensation 
.for  land  taken  for  railroad  corporations,  2  R.  S.  1 93 ;  White  Valley  R. 
R.  Go.  V.  McClure,  29  Ind.  536 ;  McMahon  v.  Cincinnati,  etc.  R.  R.  Co., 
5  Id.  413 ;  Newcastle  &  Richmond  R.  R.  Co.  v.  Brumback,  Id.  543. 

In  Ohio,  the  benefit  rule  was  formerly  recognized,  but  the  law  has  been 
changed  by  constitutional  enactment,  and  compensation  must  now  be 
made  irrespective  of  benefits,  Const.  Art.  1,  §  19  ;  Giesy  v.  C.  W.  &  Z.  R. 
R.  Co.,  4  Ohio  St.  308 ;  Columbus,  Piqua  &  Indiana  R.  R.  Co.  v.  Simp- 
son, 5  Id.  252 ;  Brown  v.  Cincinnati,  14  Ohio,  541. 

Much  might  be  said  against  the  propriety  and  justice  of  allowing  benefits 
to  be  considered  as  a  set  off  in  assessing  compensation,  if  neighboring 
owners  whose  lands  were  also  benefited  by  the  same  public  improvement 
were  to  be  entirely  exempted  from  any  liability  to  pay  for  the  advantage 
accruing  to  them  and,  in  such  case,  justice  would  dictate  the  rule  of  no 
allowance  for  benefits  in  assessing  compensation ;  the  charge  for  benefits 
to  the  neighbor  and  the  set  off  for  benefit  against  the  claim  of  the  person 
whose  land  is  taken  should  in  all  fairness  be  sustained  or  be  overthrown 
together ;  in  accordance  with  this  position  we  find  in  Kentucky  the  lawto 
be  that  a  person  from  whom  no  portion  of  his  land  is  taken  cannot  be 
compelled  by  statute  to  pay  for  benefits  received  from  a  public  improve- 
ment, Keasy  v.  Louisville,  4  Dana,  154;  Sutton's  Heirs  v.  Louisville, 
5  Id.  28.  In  other  States  the  right  of  the  legislature  to  require  the  pay- 
ment of  assessments  for  benefits  is  well  established,  Newby  v.  Platte  Co., 
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25  Mo.  258;  Hill  v.  Higdon,  5  Oh.  St.  243;  Bonsai  v.  Lebanon,  19  Oh. 
418 ;  People  v.  Mayor  of  Brooklyn,  4  N.  Y.  419 ;  City  of  Peoria^  v. 
Kidder,  26  111.  351 ;  Terry  v.  Hartford,  39  Conn.  286  ;  Dorgan  v.  Boston, 
12  Allen,  223;  Owners  v.  Mayor,  etc.  of  Albany,  15  Wend.  314: ;  Ed- 
gerton  v.  Mayor  of  Green  Cove  Springs,  19  Fla.  140 ;  and  in  such  case 
there  can  be  no  claim  of  inequality  or  injustice,  one  man  simply  pays  by 
way  of  set  off  what  another  pays  directly. 

While  where  an  easement  only  is  taken,  compensation  need  only  be 
given  therefor,  yet  the  full  market  value  of  the  fee  has  been  properly  al- 
lowed where  a  right  of  way  only  was  taken,  there  being  no  evidence  that 
the  easement  would  or  would  not  be  perpetual  or  that  there  was  any- 
thing on  or  under  the  surface  which  the  land  owner  could  enjoy  without 
interfering  with  the  easement,  Hollingsworth  v.  Des  Moines  &  St.  Louis 
By.  Co.,  63  Iowa,  443. 

Time  of  Valuation. 

As  the  amount  of  compensation  is  to  be  determined,  once  and  for  all,  by 
the  value  of  the  property  in  the  market  at  a  certain  time  and  upon  a  con- 
sideration of  the  injury  then  known  to  result  to  the  owner  as  the  necessary 
and  immediate  consequence  of  the  public  use  of  his  property,  without  refer- 
ence to  the  uncertain  or  remote  benefits  or  disadvantages  which  may  or 
may  not  occur  in  the  future,  Isom  v.  The  Mississippi  Central  B.  B.  Co., 
36  Miss.  300;  Commissioners  r.  Harkleroads,  62  Miss.  807;  Lycoming 
Gas  &  Water  Co.  v.  Moyer,  99  Pa.  St.  615,  the  time  as  of  which  the  value 
is  to  be  taken  and  the  injury  estimated  becomes  a  matter  of  considerable 
interest.  There  is  a  general  agreement  of  the  authorities  that  the  value 
is  to  be  estimated  as  at  the  time  of  the  taking.  Parks  v.  Boston,  15  Pick. 
198;  Cobb  v.  Boston,  112  Mass.  181  ;  Union  Depot,  etc.  Co.  v.  Brunswick, 
31  Minn.  29T  ;  Texas  &  St.  Louis  B.  B.  Co.  v.  Cella,  42  Ark.  528 ; 
Whitman  v.  Bost.  &  Me.  B.  B.  Co.,  1  Allen,  313  ;  Meacham  v.  Fitchburg  B. 
B.  Co.,  4  Gush.  291,  but  the  cases  differ  as  to  what  is  to  be  assumed  as 
the  time  of  taking.  The  time  of  taking  has  been  said  to  be  the  time  of 
"  actual  taking,"  Sweaney  v.  The  United  States,  62  Wise.  396,  and  in  In- 
diana Central  B.  B.  v.  Hunter,  8  Ind.  74 ;  the  time  of  "  construction  of 
work,"  but  in  the  case  cited  there  does  not  seem  to  have  been  a  legal 
appropriation  but  only  an  entry  without  compliance  with  law;  the 
time  of  the  filing  of  a  petition  to  condemn  land.  South  Park  Commis. 
V.  Dunlevy,  91  111.  49  ;  Jib.  Pacific  B.  B.  Co.  v.  Hays,  15  Neb.  224 ; 
Charlestown  Branch  B.  Go.  v.  County  Courts,  7  Met.  78,  the  time  of 
the  appointment  of  appraisers,  Lafayette  B.  Co.  v.  Murdock,  68  Ind.  r87  ; 
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Bent  V.  Merchants'  Insurance  Co.,  115  Mass.  1 ;  the  filing  of  a  location, 
Hampden  Paint  &  Chemical  Co.  v.  Springfield,  Athol,  etc.  R.  R.  Co., 
124  Mass.  118  ;  Old  Colony  Railroad  v.  Miller,  125  Id.  1 ;  the  actual 
undertaking  of  the  work,  O'Brien  v.  Fenna.  Schuylkill  Valley  R.  Co.,  119 
Pa.  St.  184 ;  the  time  of  the  filing  of  a  report  of  commissioners  or  the 
time  of  the  trial  if  the  compensation  be  settled  by  a  jury,  County  of  Blue 
Earth  v.  St.  Paul  &  Sioux  City  R.  Co.,  28  Minn.  503 ;  Morin  v.  St.  Paul, 
Minneapolis  &  Manitoba  By.  Co.,  30  Id.  100;  and  the  time  of  the  com- 
missioners' report  has  been  regarded  as  the  time  of  valuation  even  vfhere 
the  amount  is  subsequently  fixed  by  a  jury.  Metier  v.  Easton  &  Amboy 
B.  R.  Co.,  37  N.  J.  Law,  222.  Where  by  the  terms  of  the  constitution 
or  statute  land  cannot  be  taken  until  paid  for,  it  is  held  that  the  value 
at  the  time  of  the  transmission  of  title  should  govern,  Arnold  v.  Cov- 
ington &  Cincinnati  Bridge  Co.,  1  Duv.  372. 

What  is  a  Taking'. 

One  other  question  connected  with  the  definition  of  "taking"  is  what  is 
such  a  taking  in  law  as  will  give  rise  to  the  right  of  compensation. 

First,  it  is  to  be  borne  in  mind  that  to  constitute  a  taking  it  is  not  neces- 
sary that  the  fee  or,  indeed,  any  defined  estate  in  the  land  itself,  be  taken  or 
the  land  itself  be  so  occupied  as  to  exclude  its  owner  from  possession,  Keasy 
V.  Louisville,  4  Dana,  154.  This  position  is  strongly  put  in  Grand  Rapids 
Booming  Co.  v.  Jarvis,  30  Mich.  308,  by  Christiancy,  J. :  "  It  is  a  trans- 
parent fallacy  to  say  that  this  is  not  a  taking  of  his  property  because  the 
land  itself  is  not  taken  and  he  utterly  excluded  from  it,  and  because  the 
title  nominally  still  remains  in  him,  and  he  is  merely  deprived  of  its  bene- 
ficial use,  which  is  not  the  property,  but  simply  an  incident  of  property. 
Such  a  proposition,  though  in  some  instances  something  very  like  it  has 
been  sanctioned  by  courts,  cannot  be  rendered  sound  or  even  respectable 
by  the  authority  of  great  names.  Of  what  does  property  practically  con- 
sist but  of  incidents  which  the  law  has  recognized  as  attached  to  the  title 
or  right  of  property  ?  Is  not  the  idea  of  property  in  or  title  to  lands,  apart 
from,  and  stripped  of  all  its  incidents,  a  purely  metaphysical  abstraction, 
as  immaterial  and  useless  to  the  owners  as  '  the  stufi'that  dreams  are  made 
of.'  Is  it  not  a  much  less  injury  to  him,  if  it  can  injure  him  at  all,  to  de- 
prive him  of  this  abstraction,  than  of  the  incidents  of  property  which  alone 
render  it  practically  valuable  to  him  ?  And  among  the  incidents  of  pro- 
perty in  land,  or  anything  else,  is  not  the  right  to  enjoy  its  beneficial  use, 
and  so  far  control  it  as  to  exclude  others  from  that  use,  the  most  beneficial  ? 
....  This  use,  or  the  right  to  control  it  with  reference  to  its  use,  con- 
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stitutes  in  fact  all  that  is  beneficial  in  ownership,  except  the  right  to  dis- 
pose of  it  and  this  latter  right  or  incident  would  be  rendered  barren  and 
worthless  stripped  of  the  right  to  the  use.  Property  does  not  consist 
merely  of  the  right  to  the  ultimate  particles  of  matter  of  which  it  may  be 
composed — of  which  we  know  nothing — ^but  of  those  properties  of  matter 
which  can  be  rendered  manifest  to  our  senses  and  made  to  contribute  to 
our  wants  or  our  anjoyments."  Hence  the  use  of  land  for  an  easement,  as 
a  right  of  way,  or  where  the  land  owner  is  deprived  of  the  beneficial  use 
of  his  lands,  as  where  a  grant  is  made  for  dam  purposes  and  an  owner  of 
flats  adjoining  the  place  of  the  dam  which  excludes  the  water  from  the  flats 
is  prohibited  from  filling  up  his  ground,  Boston  &  Roxhury  Mill  Dam  Cor- 
poration V.  Newman,  12  Pick.  467  ;  or  where  the  land  owner  is  deprived 
of  the  ordinary  use  and  enjoyment  of  his  property,  or  the  common  and 
necessary  use  is  seriously  interrupted,  Hooker  v.  New  Haven  &  Northamp- 
ton Co.,  14  Conn.  146 ;  South  Carolina  R.  R.  Co.  v.  Steiner,  44  Ga.  546 ; 
Penna.  B.  R.  Co.  v.  Angel  (N.  J.),  &  Cent.  Rep.  86,  as  where  water  is  backed 
upon  land  from  a  dam.  Canal  Commissioners  v.  People,  5  Wend.  423 ;  Gard- 
ner T.  Newhurgh,  2  Johns.  Ch.  162 ;  Lee  v.  Pembroke  Iron  Co.,  51  Me. 
481 ;  Hooker  v.  N.  H.  &  N.  Co.,  14  Conn.  146  ;  Denslow  v.  N.  H.  &  N.  Co., 
16  Id.  98 ;  Sinnickson  y.  Johnson,  17  N.  J.  Law  (2  Harr.),  129  ;  Pettigrew 
v.  Evansville,  25  Wise.  223 ;  Arimond  v.  Green  Pay  &  Mississippi  Canal 
Co.,  31  Wise.  316;  Pumpelly  v.  Green  Pay  Co.,  13  Wall.  166;  Sutliff 
V.  Johnson,  17  Neb.  575 ;  Sweaney  v.  United  States,  62  Wise.  396 ;  Eaton 
V.  P.  C.  &  M.  R.  R.,  51  N.  H.  504;  Grand  Rapids  Rooming  Co.  v.  Jarvis, 
30  Mich.  308,  or  where  a  boom  causes  logs  to  float  and  be  deposited  upon 
land,  Weaver  v.  Mississippi  &  Rum,  River  Room  Co.,  28  Minn.  534 ; 
McKenzie  v.  M.  &  R.  River  Room  Co.,  29  Id.  288,  or  where  stone  and 
earth  are  deposited  outside  the  line  of  land  condemned  for  a  right  of 
way  for  a  railroad,  East  Pennsylvania  R.  R.  Co.  v.  Schollenherger,  54  Pa. 
St.  144,  or  the  change  of  a  grade  of  a  street  causes  the  throwing  of  earth 
upon  an  abutting  lot,  thus  interfering  with  the  doors  and  windows  of  a 
house  thereon,  Vanderlip  v.  City  of  Grand  Rapids,  41  N.  W.  Rep.  677  (S. 
C.  of  Mich.),  or  where  land  is  cut  ofi"  from  or  its  use  of  a  river  front  is  de- 
stroyed. Chapman  v.  Oshkosh  &  Miss.  R.  R.  Co.,  33  Wise.  629,  where 
flowage  is  affected,  Davidson  v.  Poston  &  Me.  R.  R.,  3  Cush.  91,  where 
water  is  diverted  from  a  stream  to  the  injury  of  a  riparian  owner,  Bur- 
den V.  Stein,  27  Ala.  104,  where  a  water  right  is  destroyed  or  injured. 
Ten  Eyck  v.  Del.  &  R.  Canal  Co.,  18  N.  J.  Law,  200,  even  where  the 
taking  produces  no  actual  damage  if  it  be  in  the  assertion  of  a  right, 
as  where  water  is  drawn  from  a  dam  by  means  of  permanent  conduit, 
although  the  dam  owner  is  at  the  time  of  its  erection  and  the  drawing, 
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in  possession  only  by  a  tenant  and  can  show  no  actual  damage,  Lund  v. 
City  of  New  Bedford,  121  Mass.  286 ;  where  a  well  is  rendered  dry, 
Parker  v.  Bost.  &  Me.  B.  B.,  3  Gush.  lO'?,  and  where  a  town  had  au- 
thority to  take  the  water  from  a  certain  pond  and,  instead  of  taking  the 
water  by  pipes  or  tubes,  it  took  land  near  the  pond,  dug  a  well,  and  took, 
by  percolation,  water  which  came  from  the  pond,  or  would  otherwise  have 
formed  part  of  it,  it  was  held  that  there  was  such  a  taking  as  called  for 
compensation,  Bailey  v.  Wohurn,  126  Mass.  416.  Laying  tracks  upon  a 
private  road  is  held  a  taking.  Gear  v.  C.  C.  &  D.  B.  Co.,  39  Iowa,  23, 
so  where  a  turnpike  is  crossed  by  a  railroad,  Seneca  Boad  Co.  v.  Auburn 
&  Bochester  B.  B.  Co.,  5  Hill,  110,  or  a  railroad  by  a  public  highway,  Old 
Colony  &  Fall  Biver  B.  B.  Co.  v.  County  of  Plymouth,  14  Gray,  155. 
Lowering  the  grade  of  a  highway  by  a  railroad  company  so  as  to  make 
it  conform  to  a  track  grade  at  a  crossing  has  been  held,  quoad  abutting 
owners,  a  taking,  Buchner  v.  Ch.,  Mil.  &  N.  W.  B.  B.  Co.,  60  Wise.  264 ; 
Same  v.  Same,  56  Id.  403.  A  right  of  way  is  taken  by  the  establishnient 
of  a  ferry,  Lexington,  H.  &  P.  L.  B.  Co.  v.  McMurtry,  3  B.  Mon.  516. 
When  owners  are  seized  ad  filum  mediae  viae,  the  vacation  of  a  street  and 
the  vesting  of  the  soil  thereof  in  the  municipality  amount  to  a  taking.  In  the 
Matter  of  John^s  &  Cherry  Sts.,  19  Wend.  659.  In  general,  destruction, 
partial  or  entire,  is  equivalent  to  a  taking,  Glover  v.  Powell,  10  N.  J.  Eq. 
211 ;  Cash  v.  Whitworth,  13  La.  Ann.  401 ;  Evansville  &  Crawfordsville 
B.  B.  Co.  V.  Dick,  9  Ind.  433,  and  it  is  said  that  any  injurious  invasion 
will  give  a  right  of  compensation  although  no  land  be  actually  taken, 
Hamilton  County  v.  Garrett,  62  Tex.  602. 

A  mere  vote  that  land  be  taken  is  not  a  taking,  Lancaster  v.  Kennebec 
Log  Driving  Co.,  62  Me.  272;  so  the  laying  out  of  streets  upon  a  city  plan, 
District  of  the  City  of  Pittsburgh,  2  W.  &  S.  320,  and  there  may  be  actual 
occupation  by  the  public  or  its  delegate  which  will  not  amount  to  a  taking, 
as  an  entry  of  commissioners  to  ascertain  boundaries,  Winslow  v.  Gifford, 
6  Gush.  327  ;  so  an  entry  for  the  purpose  of  a  survey  to  determine  the 
proper  location  of  a  public  work,  Polly  v.  Saratoga  &  Wash.  B.  B.  Co., 
9  Barb.  449,  even  if  accompanied  by  mapping  out  the  land,  State,  Hudson 
Co.  &  Land  Improvement  Co.  v.  Seymour,  35  N.  J.  Law,  47 ;  or  any 
temporary  occupation  of  a  preliminary  character,  Cushman  v.  Smith,  34 
Me.  247 ;  but  an  occupation  begun  nominally  as  a  temporary  one  may  be 
continued  so  long  that  it  will  become  a  trespass,  or  until  it  becomes  appa- 
rent either  that  the  original  intent  has  been  abandoned  or  that  the  occupa- 
tion never  was  of  the  temporary  character  permitted  by  law.     Id. 

A  corporation  cannot,  under  pretext  of  investigation,  enter  upon  and 
deal  with  the  land,  upon  which  it  has  entered,  to  the  material  injury  of  the 
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owner.  Thus  in  Morris  &  Essex  Railroad  Go.  v.  Hudson  Tunnel  R.  R. 
Co.,  25  N.  J.  Eq.  384,  where  the  general  railroad  law  permitted  entry,  by 
a  corporation  desiring  to  take  land,  for  the  purposes  of  exploration,  and  a 
company  entered  and  made  an  excavation,  its  proceedings  were  enjoined ; 
and  where  the  federal  government  takes  possession  of  and  uses  land  with- 
out claiming  title,  there  is  such  a  taking  as  will  support  a  claim  against 
the  United  States  in  the  Court  of  Claims,  U.  S.  v.  Great  Falls  Manuf. 
Co.,  112  U.  S.  645.  In  California,  where  entry  is  prohibited  until  com- 
pensation is  made,  an  entry  made  by  an  order  of  Court,  pending  proceed- 
ings for  condemnation,  is  held  a  taking  without  compensation,  Davis  v. 
San  Lorenzo  R.  R.  Co.,  47  Cal.  517. 

Taxation  not  a  Taking. 

An  exercise  of  the  power  of  taxation,  although  it  be  exercised  for  a 
purpose  to  which  the  right  of  eminent  domain  might  be  applied  is  not  a 
taking  of  private  property,  as  where  a  municipality  is  authorized  to  con- 
tract a  debt  in  aid  of  a  railroad  and  to  levy  a  tax  to  pay  the  debt.  Oilman 
V.  City  of  Sheboygan,  2  Black,  510.  The  matter  was  very  fully  considered 
in  the  Supreme  Court  of  the  United  States  in  the  case  of  The  County  of 
Mobile  V.  Kimball,  101  U.  S.  691,  and  it  was  there  held  that  the  assump- 
tion of  a  debt  to  be  discharged  by  taxation  would  not  necessarily  be  a 
taking  of  private  property  for  a  public  purpose,  although  the  effect  of  the 
Act,  authorizing  or  requiring  the  assumption,  would  be  to  throw  upon 
a  single  county  or  locality  the  entire  expense  of  an  improvement  which 
benefited  the  State  at  large.  In  the  case  cited,  a  statute  was  passed  by 
the  legislature  of  Alabama  providing  that  a  board  of  commissioners  might 
issue  bonds  of  the  county  of  Mobile  to  pay  for  certain  improvements  in 
the  harbor  of  the  city  of  Mobile  situated  within  the  said  county.  Citizens 
contested  the  legality  of  the  statute,  on  the  ground  that,  as  the  county  was 
thereby  required  to  pay  for  an  improvement  in  which  the  whole  State  was 
interested,  private  property  was  taken  for  public  use  without  compensa- 
tion. The  case  came  finally  to  the  Supreme  Court  of  the  United  States. 
In  delivering  the  opinion  of  the  court.  Field,  J.,  said:  "The  issue  by  the 
president  and  commissioners  of  revenue  of  Mobile  County  of  lands  for 
the  improvement  of  the  river,  bay  and  harbor  of  Mobile  was  not  a  taking 
of  private  property  for  public  use  within  the  meaning  of  the  constitutional 
clause.  ...  The  expenses  of  the  work  were  of  course  to  be  ultimately 
defrayed  by  taxation  upon  the  property  and  people  of  the  county.  But 
neither  is  taxation  for  a  public  purpose,  however  great,  the  taking  of  pri- 
vate property  for  public  use  in  the  sense  of  the  constitution.  .  .  .  When 
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any  public  work  is  authorized,  it  rests  with  the  legislature,  unless  restrained 
by  constitutional  provisions,  to  determine  in  what  manner  the  means  to 
defray  its  cost  shall  be  raised.  It  may  apportion  the  burden  rateably 
among  all  the  counties  or  other  particular  subdivisions  of  the  State,  or 
lay  the  greater  share  or  the  whole  upon  the  county  or  portion  of  the  State 
specially  and  immediately  benefited  by  the  expenditure." 

Imposition  of  Additional  Burden  on  Land. 

The  question  sometimes  arises,  where  there  is  imposed  upon  land, 
already  subject  to  public  burdens,  an  additional  burden,  whether  there  is 
such  a  taking  that  compensation  must  be  made.  Of  course,  where  the 
fee  has  been  taken  and  paid  for,  no  claim  for  additional  compensation 
can  arise,  and  where  the  fee  is  so  acquired  the  fee  owner  may  do  upon 
his  land  what  any  other  land  owner  might  do  without  accountability, 
Cassidy  v.  Old  Colony  B.  B.  Co.,  141  Mass.  174.  So  when  the  addi- 
tional burden  complained  of  is  one  of  the  same  character  as  the  use 
for  which  the  land  was  originally  condemned,  and  amounts  to  merely 
a  variation  of  the  same,  no  additional  compensation  is  demandable.  Thus, 
in  Chase  v.  The  Sutton  Manufacturing  Co.,  4  Cush.  152,  land  was  flowed 
by  a  canal  company,  by  legislative  authority,  for  canal  purposes,  a  dam 
being  used  for  the  purpose  of  creating  a  reservoir,  and  full  compensation 
was  made  ;  the  canal  was  afterwards  by  legislative  authority  abandoned, 
but  the  dam  was  kept  up  for  mill  purposes,  Shaw,  C.  J.,  said :  "  In  theory 
of  law  his  claim  was  for  damages  done  to  his  lands  by  the  erection  of  a  dam 
for  all  the  purposes  within  the  franchise  granted  to  the  company,  which 
was  to  raise  water  and  use  it  for  the  supply  of  the  canal  and  for  the  work- 
ing of  mills  and  of  course  such  were  the  damages  awarded  and  paid.  The 
complainant  having  thus  claimed  and  received  a  full  compensation  for  a 
perpetual  easement  to  flow  his  lands,  for  purposes  of  a  public  or  quasi  public 
nature,  equity  corresponds  with  the  law  in  declaring  him  not  entitled  to  a 
further  compensation." 

But  there  are  cases  in  which  a  use,  which  could  not  reasonably  have 
been  anticipated  at  the  time  of  the  original  condemnation,  is  subsequently 
imposed ;  in  such  cases  the  land  owner  is  entitled  to  additional  compensa- 
tion, Presbyterian  Society  v.  Auburn,  etc.  B.  B.  Co.,  3  Hill,  567  (N.  Y.) ; 
Wager  v.  Troy  Union  B.  B.,  25  N.  Y.  526  ;  Imlay  v.  Union  Branch  B.  B. 
Co.,  26  Conn.  249;  Cincinnati,  etc.  Street  B.  W.  Co.  v.  Gumminsville,  14 
Ohio  St.  523 ;  Indianapolis  B.  W.  Co.  v.  Hartley,  2  Am.  Ey.  Kep.  59 ; 
Ford  V.  Chicago,  etc.  B.  B.  Co.,  14  Wise.  609 ;  Weisbrod  v.  Chicago,  etc. 
B.  W.  Co.,  18  Id.  35 ;  Hegar  v.  Same,  26  Id.  624 ;  Starr  v.  Camden  & 
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Atlantic  B.  B.  Co.,  24  N.  J.  L.  592 ;  Cox  v.  Louisville,  etc.  B.  B.  Go-i 
48  Ind.  178. 

Thus  when  land  was  condemned  for  a  canal  and  damages  were  assessed 
in  favor  of  neighboring  lands  and  the  canal  was  afterwards  abandoned 
and  a  railroad  built  upon  its  site,  causing  water  to  overflow  the  neighbor- 
ing lands,  it  was  held  that  fresh  compensation  was  demandable,  Gordon 
V.  i;ast  Pennsylvania  B.  B.  Go.  (S.  C.  of  Pa.),  6  Reporter,  727. 

The  laying  out  of  a  turnpike  upon  a  public  road,  which  is  vacated, 
has  been  held  not  to  be  an  imposition  of  an  additional  burden,  Wright  v. 
Garter,  27  N.  J.  Law,  76 ;  Douglass  v.  Boonsborough  Turnpike  Go.,  22 
Md.  219 ;  but  in  Williams  v.  Natural  Bridge  Flank  Boad  Go.,  21  Mo. 
580,  it  was  held  that  a  county  road  could  not  be  converted  into  a  plank 
road  without  compensation  to  the  owner  of  the  fee,  Scott,  J.,  in  deliver- 
ing the  opinion  of  the  court,  saying :  "  Justice  requires  that  the  defendant 
should  pay  the  difference  between  the  injury  resulting  from  the  use  of  the 
way  for  a  plank  road  and  the  use  of  it  as  a  common  State  or  county  road. 
It  is  clear  that  plank  roads  require  the  removal  of  more  soil  and  are  con- 
structed in  a  manner  different  from  that  in  which  county  roads  were  made 
when  the  right  of  way  was  first  created  and  that  the  work  put  upon  plank 
roads  greatly  exceeds  that  which  the  law  requires  to  be  put  upon  county 
roads.  The  grant  by  the  legislature  of  the  right  of  locating  a  plank  road, 
with  the  consent  of  the  county  court,  or  a  county  road,  does  not  exclude 
the  idea  that  the  owner  of  the  soil  over  which  the  county  road  passes 
should  have  damages  for  any  injury  he  may  sustain  by  converting  a 
county  road  into  a  plank  road.  We  should  not  so  construe  an  Act  of  the 
general  assembly  as  to  make  it  violate  the  constitution." 

The  conversion  of  a  private  or  neighborhood  way  into  a  public  way  is 
an  increase  of  burden  calling  for  compensation,  Abbott  v.  Stewartstown,  47 
N.  H.  228 ;  but  where  the  way  has  been  dedicated  by  the  owner  to  the 
use  of  a  large  number  of  lots  for  a  way,  its  conversion  to  a  public  street,  will 
call  for  nominal  damages  only.  Stetson  v.  Gity  of  Bangor,  60  Me.  313. 
A  reasonable  rule  is  that  laid  down  in  Murray  v.  Gounty  Gommissioners, 
12  Mete.  455,  that  where  additional  damage  is  shown  it  can  be  recovered. 
The  taking,  of  a  turnpike  for  a  public  highway  is  held,  so  far  as  concerns 
the  owners  of  the  fee,  not  to  impose  an  additional  burden.  Pierce  v.  Somers- 
worth,  10  N.  H.  369  ;  State  v.  Maine,  27  Conn.  641 ;  so  allowing  part  of  a 
street  to  be  used  as  a  wharf,  Haight  v.  Gity  of  Keokuk,  4  Iowa,  199. 

But  the  erection  of  a  depot  on  ground  in  the  highway  immediately  in 
front  of  the  land  owner's  property  is  the  imposition  of  an  additional 
burden,  Eigbee  &  Biggs  v.  G.  &  A.  B.  B.  Go.,  19  N.  J.  Eq.  276 ;  so  the 
authorization  of  a  market  to  be  held  on  the  public  highway.  State  v.  Lav- 
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erack,  34  N.  J.  Law,  201 ;  so  where  a  railway  company  took  and  paid  for 
land  for  its  use,  and  built  an  embankment  which,  owing  to  the  nature  of 
the  ground,  sank,  whereupon,  the  company  piled  sand,  earth  and  other  ma- 
terial on  the  embankment,  which  material  as  it  sank  spread  and  extended 
under  the  surface  of  the  land  beyond  the  line  of  the  railway  right ;  it  was 
held  an  additional  burden  calling  for  compensation  had  been  imposed  upon 
the  land,  RousJdange  v.  Chicago  &  Atlantic  R.  W.  Co.,  115  Ind.  106. 

A  horse  railroad  is  not  an  additional  burden  upon  the  highway,  Eineh- 
man  v.  Paterson  Horse  R.  B.  Co.,  17  N.  J.  Eq.  75;  Briggs  v.  Lewiston 
&  Auburn  Horse  R.  R.  Co.,  79  Me.  363. 

With  regard  to  the  question  whether  a  steam  railroad  is  an  additional 
burden  within  the  rule  of  compensation,  the  authorities  are  not  as  one. 
In  Pennsylvania  and  New  Jersey,  it  is  held  that  the  imposition  of  a 
railroad  upon  a  street  is  not  such  a  diversion  from  the  use  for  which 
a  street  was  intended,  i.  e.,  passage  and  transportation,  as  would  amount 
to  a  fresh  taking  of  the  soil  and  be  illegal  without  compensation,  Phila.  & 
Trenton  R.  R.  Co.,  6  Whart.  25 ;  Morris  &  Essex  R.  R.  Co.  v.  Newark, 
10  N.  J.  Eq.  852.  In  the  former  case.  Chief  Justice  Gibson  went  further 
than  was  necessary  to  sustain  the  position  above  stated,  saying :  "An  ad- 
verse right  of  soil  could  not  impair  the  public  right  of  way  over  it  or  pre- 
vent the  Legislature  from  modifying,  abridging  or  enlarging  its  use  whether 
the  title  was  in  a  corporation  or  a  stranger.  .  .  .  Neither  the  part  used  for 
the  street,  nor  the  part  occupied  by  himself  is  taken  away  from  him  ;  and, 
as  it  was  dedicated  to  public  use  without  restriction,  he  is  not  within  the 
benefit  of  the  constitutional  provision,  which  extends  not  to  matters  of 
mere  annoyance." 

In  Brainard  v,  Missisquoi  R.  R.  Co.,  48  Vt.  107,  it  was  held  that  a 
railroad  was  no  greater  burden  than  a  plank  road. 

But  it  is  to  be  noticed  that  even  where  it  is  held  that  a  railway  may  be 
imposed  upon  a  highway  without  compensation  to  the  owner  of  fee,  the 
mere  fact  that  a  street  has  been  placed  upon  a  city  plan,  with  a  view  to  a 
future  opening,  but  has  not  been  actually  opened  will  not  authorize  a  rail- 
road company  to  enter  thereon  by  the  permission  of  the  municipal  authori- 
ties without  making  compensation  to  the  land  owner,  Quigley  v.  Penna. 
Schuylkill  Valley  R.  R.  Co.,  121  Pa.  St.  35 ;  Beidler's  Appeal,  23  W.  N. 
C.  451. 

On  the  other  hand,  it  is  held  in  many  cases  that  a  railroad  is  an  addi- 
tional burden  when  imposed  upon  a  highway  and  that  compensation  must 
be  made.  The  matter  was  considered  in  Inhabitants  of  Springfield  v. 
Connecticut  River  R.  R.  Co.,  4  Cush.  63,  where  Shaw,  C.  J.,  said,  "  The 
two  uses  are  almost,  if  not  wholly,  inconsistent  with  each  other,  so  that 
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taking  the  highway  for  a  railroad  will  nearly  supersede  the  former  use  to 
which  it  had  been  legally  appropriated,"  and  is  fully  and  ably  considered 
in  Williams  v.  The  New  York  Central  Railroad  Co.,  16  N.  Y.  97  ;^in  de- 
livering the  opinion  of  the  Court,  and  answering  the  arguments  that  the 
use  was  not  altered,  Selden,  J.,  said,  "  Are  the  two  uses  the  same  ?  If 
the  only  difference  consisted  in  the  introduction  of  a  new  motive  power 
it  would  not  be  material.  But  is  there  no  distinction  between  the  common 
right  of  every  man  to  use  upon  the  road  a  conveyance  of  his  own  at  will, 
and  the  right  of  a  corporation  to  use  its  conveyances  to  the  exclusion  of 
all  others  ?  between  the  right  of  a  man  to  travel  in  his  own  carriage  without 
pay  and  the  right  to  travel  in  the  car  of  a  railroad  company  on  paying 
their  fare  ?  It  may  be  said  that  the  use  of  the  road  as  a  common  highway 
is  not  subverted ;  that  a  man  may  still  drive  his  own  carriage  upon  it. 
Without  pausing  to  notice  the  fallacy  of  this  argument  and  the  impracti- 
cability of  the  enjoyment  of  such  a  right  where  railroad  trains  are  passing 
and  repassing  every  half  hour,  let  us  look  at  the  subject  in  another  point 
of  view.  The  right  of  the  public  in  a  highway  is  an  easement  and  one 
that  is  vested  in  the  whole  public.  Is  not  the  right  of  a  railroad  company, 
if  it  has  a  right  to  construct  its  track  upon  the  road  also  an  easement  ? 
This  cannot  be  denied,  nor  that  the  easement  is  enjoji^ed  not  by  the  public 
at  large  but  by  a  corporation  ;  because  it  will  not  be  pretended  that  every 
man  would  have  a  right  to  go  and  lay  down  his  timbers  and  his  iron  rails 
and  make  a  railroad  upon  the  highway.  Here  then  'are  two  easements  ; 
one  vested  in  the  public,  the  other  in  the  railroad  company.  These  ease- 
ments are  property  and  that  of  the  railroad  company  is  valuable.  How 
was  it  acquired  ?  It  has  cost  the  company  nothing.  The  theory  must  be 
that  it  is  carved  out  and  is  a  part  of  the  public  easement  and  is  therefore 
the  gift  of  the  public.  This  would  do  if  it  was  given  solely  at  the  expense 
of  the  public.  But  it  is  manifest  that  it  is  at  the  joint  expense  of  the 
public  and  the  owner  of  the  fee.  Ought  not  the  latter,  then,  to  have  been 
consulted  ? 

"But  it  is  unnecessary  to  refine  upon  this  case.  Any  one  can  see 
that  to  convert  a  common  highway,  running  over  a  man's  land,  into  a 
railroad,  is  to  impose  an  additional  burden  upon  the  land  and  greatly  to 
impair  its  value.  As  no  compensation  has  in  this  case  been  made  to  the 
owner,  his  consent  must  in  some  way  be  shown.  The  argument  is  that  as 
he  has  consented  to  the  laying  out  of  a  highway  upon  his  land,  ergo  he  has 
consented  to  the  building  of  a  railroad  upon  it ;  although  one  of  these 
benefits  his  land,  renders  access  to  it  easy,  and  enhances  its  price,  while 
the  other  makes  access  to  it  both  difficult  and  dangerous  and  renders  it 
comparatively  valueless.     Were  the  transaction  between  two  individuals, 


Brown  v.  Beatty,  Etc.  493 

every  one  would  see  at  once  the  injustice  of  the  conclusion  attempted  to 
be  drawn.  It  is  the  public  interest,  supposed  to  be  involved,  which  begets 
the  difficulty  and  it  is  just  for  this  reason  that  the  constitution  interferes 
for  the  protection  of  individual  rights  and  provides  that  private  property 
shall  not  be  taken  for  public  use  without  compensation ;  a  provision  no 
less  necessary  than  just  and  one  which  it  is  the  duty  of  the  Court  to  see 
honestly  and  fairly  enforced."  The  same  conclusion  is  upheld  in  The 
Presbyterian  Society  v.  Auburn,  etc.  R.  R,3  Hill  (N.  Y.),  567;  Car-* 
penter  v.  Oswego  &  Syracuse  B.  R.,  24  N.  Y.  655  ;  Mahon  v.  N.  Y.  Central 
B.  B.,  Id.  658  ;  Wager  v.  Troy  Union  B.  B.,  25  Id.  526  ;  Imlay  v.  Union 
Branch  B.  B.  Co.,  26  Conn.  249  ;  Kucheman  v.  C.  C.  &  D.  By.  Co.,  46 
Iowa,  366;  Ford  v.  Chicago  &  N.  W.  B.  B.,  14  "Wise.  609;  Weisbrod  v. 
Chicago  &  N.  W.  B.  B.  Co.,  18  Id.  35 ;  Hegar  v.  Chicago  &  N.  W.  B.  B. 
Co.,  26  Id.  624;  Daly  v.  Georgia  S.  &  L.  B.  Co.  (S.  C.  of  Ga.),  1  S.  E. 
Rep.  146 ;  Adams  v.  Chicago,  B.  &  N.  B.  Co.  (S.  C.  of  Minn.),  39  N.  E. 
629 ;  Columbus  &  Western  B.  W.  Co.  v.  Witherow,  82  Ala.  190 ;  Denver 
Circle  B.  Co.  v.  Nestor,  10  Col.  403 ;  Denver  &  B.  G.  By.  Co.  v.  Bourne, 
11  Id.  59. 

The  erection  of  an  elevated  road  upon  iron  supports  upon  a  street  is  a 
taking  of  land  for  which  compensation  must  be  made  to  the  abutting  land 
owners,  Z)ruc/;er  v.  Manhattan  By.  Co.,  106  N.  Y.  157. 

The  running  of  gas,  water  or  oil  pipes  under  the  surface  of  a  highway 
is  an  additional  taking  for  which  compensation  must  be  made  to  the  owner 
of  the  fee  of  the  highway,  Sterling'' s  Appeal,  111  Pa.  St.  35. 

The  erection  of  telephone  poles  has  been  held  not  to  be  an  imposition  of 
an  additional  burden  upon  a  highway,  Julia  Building  Association  v.  Bell 
Telephone  Co,,  88  Mo.  258.  It  is  worthy  of  note  that  from  the  decision 
in  this  case  two  out  of  the  five  judges  of  the  Supreme  Court  dissented. 

Where  an  injury  is  worked  by  the  resumption  by  a  board  of  public 
works,  of  surplus  water  leased,  the  right  to  resume  being  reserved  on  the 
grant,  there  is  no  taking  of  private  property  for  a  public  use,  Fox  v.  Cin- 
cinnati. 104  U.  S.  783. 


Compensation  not  Confined  to  Owner  of  Fee. 

The  right  to  compensation  is  not  confined  to  the  owner  of  the  fee  but  any 
estate  taken  or  entered  upon  or  affected  must  be  paid  for,  Grand  Bapids 
Booming  Co.  v.  Jarvis,  30  Mich.  308  ;  Borough  of  Harrisburg  v.  Crangle, 
3  W.  &  S.  460,  and  when  there  are  tenant  for  life  and  tenant  in  fee  in  re- 
mainder, the  right  of  each  must  be  protected.  Borough  v.  Crangle,  supra. 
And  the  right  of  a  mortgagee  to  receive  compensation  is  recognized.  Sher- 


494  Beown  v.  Beatty,  Etc. 

wood  V.  City  of  Lafayette,  109  Ind.  411 ;  Bodge  v.  Omaha.S  S.  W.  B.  B.  Co., 
20  Neb.  216 ;  Wood  v.  Westborough,  140  Mass.  403  ;  but  a  mortgagee  out  of 
possession,  it  would  seem,  has  no  right  to  compensation  where  the  value 
of  the  land  after  the  taking  is  sufficient  to  secure  the  payment  of  the  debt 
represented  by  the  mortgage,  if  he  has  stood  by  and  allowed  a  settlement 
with  the  mortgagor,  Knoll  v.  B.  B.,  22  W.  N.  C.  211 ;  but  it  is  also  held 
that  where  the  mortgagee  has  not  had  notice  of  proceedings  to  condemn 
his  rights  are  unaffected,  State  v.  S.  &  A.  B.  B.  Co.,  36  N.  J.  L.  181 ; 
Wilsmt  V.  B.  B.,  61  Me.  358 ;  Dodge  v.  0.  &  S.  W.  B.  B.  Co.,  20  Neb. 
276. 

The  State,  or  the  corporation  or  body  exercising  the  State's  power, 
need  not  itself  apportion  the  value  of  the  fee  between  the  particular  tenant 
and  tenant  in  fee,  or  between  any  other  persons  entitled  to  a  claim  on  the 
fund,  having  ascertained  legally  the  value  of  the  land  taken,  it  may,  in 
case  of  dispute,  as  to  the  distribution  of  the  fund,  pay  the  amount  into 
court  and  leave  the  proportion  to  be  settled  by  proceedings  between  the 
persons  entitled  thereto,  Crangle  v.  Harrishurg,  1  Pa.  St.  132. 

The  right  to  compensation  once  vested  does  not  follow  the  land ;  it  will 
not  pass  therewith  to  a  subsequent  vendee,  Memmert  v.  McKeen,  112  Pa. 
St.  315  ;  Kutz  V.  McGune,  22  Wise.  628  ;  W.  St.  &  P.  By.  Co.  v.  Dougall, 
118  111.  229. 

A  lessee  whose  lease  post-dates  the  location  of  a  railway  cannot  recover 
for  the  loss  of  his  lease,  but  if,  after  the  location,  the  company  delay  taking 
possession  or  paying  for  the  land,  and  the  lessee  plant  crops  which  are 
destroyed  by  the  company  on  taking  possession,  he  may  recover  for  them 
if  planted  before  notice  given  by  the  company  of  its  intention  to  take 
actual  possession  of  the  land,  Lafferty  v.  The  Schuylkill  Biver  Hast  Side 
B.  B.  Co.,  23  W.  N.  C.  334. 

Eflfect  of  Taking  upon  Future  Use  of  Land. 

While,  as  we  have  seen,  condemnation  for  one  purpose  does  not  give  the 
right  to  use  the  land  condemned  for  another  purpose,  supra,  p.  449  ;  or  the 
condemnation  for  an  easement  any  right  to  remove  the  soil.  Turner  v. 
Bising  Sun  &  Laughery  Turnpike  Co.,  71  Ind.  547,  yet  when  the  fee 
has  been  taken  and  paid  for,  a  mere  abandonment  of  the  uses  will  not 
cause  the  property  to  revert  to  the  original  owner,  Haldeman  v.  Pennsyl- 
vania Bailroad,  50  Pa.  St.  425 ;  Wyoming  Coal  Co.  v.  Price,  81  Id.  156 ; 
Brooklyn  Park  Commissioners  v.  Armstrong,  45  N.  Y.  234,  and  cases 
cited,  supra,  p.  449,  see  contra,  Be  Varaigne  v.  Fox,  2  Blatch.  95. 

The  appropriation  of  land  to  a  public  use  is  not  an  undertaking  that 
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the  use  shall  be  maintained,  longer  than  the  proper  authority  sees  fit  to  so 
maintain  it,  the  State  or  a  municipality  may,  therefore,  abandon  it,  and  the 
fact  that  it  has  granted  licenses  dependent  for  their  value  upon  the  continu- 
ance of  the  use  will  not  prevent  such  abandonment,  for  the  licenses  are  sub- 
ject to  the  power  of  eminent  domain,  and  their  destruction  may  or  may  not, 
according  to  circumstances,  amount  to  a  taking  of  property  for  public  use, 
Branson  v.  City  of  Philadelphia,  i1  Pa.  St.  329. 


statute  of  Frauds. 

DEN  EX  D.  MAYBEERY  v.  JOHNSON.* 

Supreme,  Court  of  New  Jersey,  September  Term,  18S5. 

[Reported  3  Green's  Keports,  116.] 

A  written  lease  for  more  than  three  years,  signed  by  the  party  making  it, 
though  not  under  seal,  is  good  and  valid  under  the  statute  of  frauds,  Eev. 
Laws  151,  sec.  9,  and  can  no  more  be  turned  into  a  lease  at  will,  than  it 
can  be  assigned  or  surrendered  by  parol. 

This  was  an  action  of  ejectment,  tried  at  the  Warren  Circuit  before 
the  Chief  Justice,  and  a  verdict,  by  agreement  of  parties,  rendered  for 
the  plaintiff,  subject  to  the  opinion  of  the  court  upon  a  state  of  the  case. 

Maxwdl,  for  the  plaintiff. 

Sherrerd,  for  defendant. 

The  opinion  of  the  court  was  delivered  by  the  Chief  Justice. 
Ryeeson,  Justice,  having  been  of  counsel  in  the  cause  while  at  the 
bar,  gave  no  opinion. 

HoENBLOWER,  C.  J.  This  case  comes  before  us,  upon  a  verdict  for 
the  plaintiff,  taken  at  the  circuit,  subject  to  the  opinion  of  the  court, 
upon  the  following  questions,  viz  : 

1.  Whether  a  lease  for  more  than  three  years,  not  under  seal,  is  a 
good  and  valid  lease,  within  the  statute  of  frauds  ? — And, 

2.  If  it  is  so,  whether  parol  evidence  is  not  admissible  to  show  that 
it  has  been  rescinded  by  the  parties? 

1st — The  statute  of  frauds  has  been  in  existence  for  more  than  a 
century  and  a  half,  and  it  would  be  extraordinary  if  its  enactments,  in 
so  material  a  point,  remained  to  be  settled  at  this  day ;  and  yet,  if  the 
first  question  is  to  be  answered  in  the  affirmative,  it  must  be  in  con- 

*  A  leading  case  on  the  Statute  of  Frauds  can  hardly  be  found  in  this  country,  but 
this  and  the  following  case  are  presented  as  valuable  expositions  of  some  of  the  ques- 
tions naturally  arising  upon  the  consideration  of  the  statute. 
(496) 
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sequence  of  a  practical,  rather  than  any  other  satisfactory  judicial 
decision.  When  the  case  was  before  me  at  the  circuit,  I  supposed  the 
validity  of  the  lease  was  settled,  by  the  case  of  Farman  v.  Rogers, 
2  Wils.  26,  and  Beck  v.  Phillips,  5  Burr.  2827 ;  but  upon  looking  into 
those  cases,  I  find  they  were  decisions  on  another  part  of  the  statute, 
and  not  on  the  point  before  us.  The  9th  Section  of  our  statute,  Eev. 
Laws,  151,  which  corresponds  with  the  2d  Section  of  29  Car.  2,  cap.  3, 
enacts,  "  that  all  leases,  estates,  interests  of  freehold,  or  term  of  years, 
or  any  uncertain  interest,  of,  in,  to  or  out  of,  any  messuages,  lands,  &c., 
made  or  created,  or  hereafter  to  be  made  or  created,  by  livery  and  seizin 
only,  or  by  parol,  and  not  put  in  vrriting,  and  signed  by  the  parties,  or 
their  agents  authorized  by  toriting,  shall  have  the  force  and  effect  of 
leases  or  estates  at  will  only ;  except  all  leases  not  exceeding  the  term 
of  three  years  from  the  making  thereof."  It  is  argued  by  the  counsel 
for  the  plaintiff,  that  the  writing  required  by  this  section,  must  mean  a 
deed  or  a  writing  under  seal,  because,  if  it  is  to  be  understood  as  mean- 
ing simply,  a  writing,  then  freehold  estates,  as  well  as  terms  for  years, 
may,  be  made  by  writing  only,  and  withmd  deed.  At  the  common  law, 
estates  in  fee,  for  life,  or  for  years,  with  remainder  in  fee,  in  tail  or  for 
life,  might  have  been  created,  by  deed  and  livery  of  seizin,  or  by  livery 
of  seizin  only :  and  leases,  or  estates  for  years,  might  have  been  made 
by  deed,  or  by  parol,  or  by  parol  merely,  without  livery  of  seizin. 
1  Lit.  lib.  1,  sec.  1,  9a.;  Id.  sec.  59,  48a.  48  6.  49a.  and  49 A./  Id. 
lib.  2,  sec.  183,  121  b.;  Id.  lib.  3,  sec.  249,  169  a.;  4  Cruise  Dig.  11, 
sec.  22 ;  Id.  115,  sec.  2.  1  Shep.  T.  267,  8;  4  Bac.  Abr.  Gwill  ed.  tit. 
Leases,  let.  T. ;  Id.  let.  K.  163  ;  Id.  let.  M.  183,  Cro.'  Eliz.  43  ;  Id. 
306  ;  4  Kent's  Com.  1st  ed.  94 ;  2  Bl.  Com.  311. 

It  must  also  be  remembered,  that  by  the  common  law  of  England, 
aM  contracts  were  divided  into  agreements  by  specialty,  and  agreements 
hy  parol;  there  was  no  such  third  class,  as  agreements  in  writing.  If. 
they  were  written,  and  not  under  seal,  they  were  parol  agreements.  A 
lease  for  years  written,  but  not  sealed,  was  a  parol  lease,  as  well  as  a 
lease  unwritten  and  verbal  only.  Per  Ld.  Ch.  Bar.  Skynnee,  in  Rann 
V.  Hughes,  7  T.  E.  350,  in  n.  2  Bl.  Com.  297 ;  Perrvne  v.  Cheesman, 
6  Halst.  K.  177;  Ford  v.  Campfield,  6  Halst.  R.  332;  BuUock  v. 
Walker,  3  Johns.  Cas.  65. 

Thus  stood  the  law  of  conveyancing,  and  of  contracts,  when  the  29 

Car.  2,  cap.  3  was  passed.    The  question  then  occurs,  what  change  did 
32 
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the  statute  introduce  in  the  mode  of  creating  and  transferring  the 
different  interests  and  estates  of  freehold,  and  less  than  freehold,  men- 
tioned in  the  statute  ?     The  answer  is  plain :   it  abolished  the  practice 
of  creating  estates  in  fee  and  all  other  estates  of  freehold,  by  livery  of 
seizin  only;  and  prohibiting  the  making  of  leases  for  more  than  three 
years,  by  parol  agreements,  not  put  in  writing.     It  did  not  prescribe 
the  manner  in  which  such  estates  should  be  created  or  transferred ;  but 
only  declared,  that  freehold  estates,  if  made  by  livery  and  seizin  only, 
and  estates  for  years,  if  made  by  parol,  and  not  put  in  loriting,  should 
operate  as  estates  at  will.      In  whatever  way,  therefore,  such  estates 
might  have  been  created  prior  to  the  statute,  other  than  by  mere  livery 
of  seizin,  or  by  parol,  and  not  put  in  writing,  they  may  still  be  created. 
Now  it  is  manifest,  that  before  the  statute  of  frauds,  estates  of  freehold 
and  of  inheritance,  might  have  been  created  by  deed  and  livery  of  seizin, 
and  that  leases  might  have  been  made  by  writing  simply,  or  to  speak 
technically,  by  a  parol  agreement  reduced  to  writing.    It  follows,  there- 
fore, that  after  the  statute  of  frauds,  no  estate  of  freehold  could  be 
created  or  conveyed,  but  by  deed;  and  that  a  lease  for  more  than  three 
years,  could  only  be  made  by  indenture  of  lease,  or,  by  parol  agreement 
"  in  writing  signed  by  the  parties."     It  is  hardly  necessary  to  mention, 
that  the  necessity  of  livery  of  seizin,  was  superseded  by  the  introduc- 
tion of  the  deed  of  bargain  and  sale,  under  the  statute  of  uses,  27  Hen. 
VIII :  which  is  now  the  usual,  if  not  the  only  mode  of  conveyance  of 
estates  of  freehold,  in  this  State. — Thus,  by  resorting  to  this  distri- 
butive construction — (a  mode  of  construction  not  unusual,  and  often 
necessary  to  be  adopted) — the  9th  section  of  the  statute  of  frauds, 
becomes  plain  and  intelligible;   and  we  are  able  to  decide  without 
hesitation,  that  a  lease  for  more  than  three  years,  in  writing,  though 
not  under  seal,  is  good  and  valid  under  that  statute. 

The  embarrassment  into  which  the  counsel  for  plaintiff  seems  to 
have  fallen,  evidently  arose  from  reading  the  statute  affirmatively;  that 
is,  as  if  it  enacted  that  all  the  interests  and  estates  therein  enumerated 
should  thereafter  be  made,  or  created  by  writing  and  signed  by  the 
parties,  &c.  Hence  he  was  driven  to  the  conclusion,  that  leases  as  well 
as  estates  in  fee  simple,  must  be  created  by  deed ;  or  else,  that  convey- 
ances, as  well  as  terms  for  years,  might  be  made  in  writing  only,  not 
under  seal.  The  cases  of  Rawlins  v.  Turner,  1  Ld.  Raym.  736 ;  Rex 
V.  The  Inhabitants  of  Little  Dean,  1   Str.  555;   Harher  v.  Burbeck, 
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3  Burr.  1556  ;  and  VUlers  v.  Handley,  2  Wils.  49 ;  all  of  which  were 
cited  by  the  plaintiff's  counsel,  were  no  doubt  calculated  to  strengthen 
his  conviction,  that  a  lease  for  more  than  three  years,  must  be  by  deed. 
In  Bawlins  v.  Turner,  which  was  decided  in  1699,  and  of  course  not 
many  yeare  after  the  29  Car.  2,  Ld.  Holt,  ruled,  that  a  lease  for  three 
years  to  be  good  without  seal,  within  the  statute,  must  be  for  three  years, 
from  the  time  of  making  it ;  and  not  for  three  years  to  be  computed 
from  any  other  time.  From  this  case,  it  is  manifest,  that  Ld.  Holt 
was  of  opinion,  that  all  leases,  except  such  as  were  for  three  years 
"  from  the  making  thereof,"  should  be  by  deed ;  and  in  the  margin  of 
that  case,  it  is  said,  that  it  was  ruled  accordingly,  in  Baker  v.  Eeyndld, 
B.  R.  E.  25  Geo.  3. 

In  Rex  V.  The  Inhabitants  of  Uitk  Dean,  decided  in  9  Geo.  1,  it  was 
stated  that  a  man  had  taken  a  lease  for  seven  years ;  to  which  it  was 
objected  that  it  might  have  been  by  parol :  sed  per  cur.  "  then  it  should 
have  been  so  stated — we  must  take  it  to  be  by  deed ;  otherwise  U  is  no 
lease  ai  alL" 

In  Harher  v.  Burbeck,  Ld.  Mansfield  said,  that  the  instrument 
seemed  to  be  an  assignment  of  the  whole  interest ;  or  if  it  was  a  lease, 
yet  it  was  for  the  whole  term,  and  the  question  was  whether  such  an 
instrument  ought  not  to  be  by  deed :  and  finally  the  court  said,  the 
writing  was  not  a  lease,  because  it  reserved  nothing,  and  it  was  not  an 
assignment,  because  it  was  not  by  deed.  The  case  of  VUlers  v.  Hand- 
ley,  was  debt  on  bond  against  an  heir ;  he  pleaded  rietis  per  descent, 
except  a  reversion  after  a  term  for  500  years.  Clive  and  Bathuest, 
Justices  (no  others  being  present),  gave  judgment  against  the  defendant, 
on  demurrer,  because  the  plea  did  not  state  that  the  lease  was  by  deed. 
But  notwithstanding  these  early  decisions,  a  practical,  if  not  a  judicial 
construction  of  that  statute,  has  long  since  determined  that  a  writing 
not  under  seal,  if  signed  by  the  parties,  may  operate  as  a  lease  for  years. 
Baxter  v.  Broum,  2  Bl.  R.  973,  and  Goodtitle  v.  Way,  1  T.  R.  735,  are 
two  out  of  a  great  number  of  cases  to  be  found  in  our  books,  from 
which  it  appears,  that  agreements  in  writing  for  leases  signed  but  not 
sealed,  have  been  held  to  amount  to  leases,  if  in  words,  in  presenti, 
and  if  it  did  not  appear,  upon  the  whole  instrument,  that  the  parties 
intended  it  should  not  take  effect  until  a  more  formal  lease  should  be 
prepared  and  executed.  4  Bac.  Abr.  Gwill.  title  Leases,  letter  K.  Fol. 
160;  Morgan  v.  Bessdl,  3  Taunt.  65;  Poole  v.  BenUey,  12  East,  167, 
and  cases  there  cited. 
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These  agreements  are  not  leases,  in  strict  and  legal  languages — they 
are  more  properly  parol  demises  "put  in  writing  and  signed  by  the 
parties,"  &c.,  or  written  evidence  of  parol  leases.  A  lease,  when  we 
mean  thereby,  the  instrument,  is  in  legal  language,  an  indenture  of 
lease,  or  a  deed ;  and  therefore  Bacon  and  Cruise,  and  other  authors, 
treat  of  leases,  under  the  running  or  general  title  of  deeds.  But  in 
common  parlance,  where  it  is  said  a  man  has  a  lease  for  property, 
nothing  more  is  meant,  than  that  he  has  a  term,  or  an  estate  for  yeai-s 
in  the  premises ;  which  may  be  by  deed,  or  a  writing  not  under  seal. 
The  former  is  of  itself  a  lease ;  the  latter,  only  written  evidence  of  one : 
and  this  distinction  will  be  found  in  several  of  the  cases,  when  the 
question  has  been,  whether  the  instrument  did  or  did  not  require  a 
stamp. 

So  far  from  the  statute  requiring  all  estates  embraced  in  the  terms, 
to  be  made  by  deed,  it  appears  to  me  that  with  more  plausibility  it 
might  be  insisted,  that  freehold  estates  as  well  as  terms  for  years,  may 
be  created  by  writing  not  under  seal.  The  expression  used  in  the 
statute,  "  by  parol,  and  not  put  in  writing,"  &c. — implies^  that  if  made 
by  parol  and  pmt  in  writing  (which  would  still  upon  common  law 
principles,  be  a  parol  contract),  it  should  be  sufficient.  Hence,  it  was 
gravely  insisted,  so  recently  as  the  year  1815,  in  Jackson  v.  Wood,  12 
Johns.  E.  73,  that  a  writing  not  under  seal,  was  sufficient  under  the 
statute  of  frauds,  to  pass  a  fee  simple.  This  position  was  not  sustained 
by  the  court,  but  they  admit  that  no  direct  decision  appears  to  have 
been  made  on  the  point : — nor  can  I  find  any  express  decision,  that  a 
term  for  years  may  be  created  without  deed ;  or  at  least  any  case  in 
which  the  question  has  come  directly  before  the  court,  as  one  arising 
under  the  statute  of  frauds.  It  is  true,  that  in  the  case  of  Farmer  v. 
Rogers,  2  Wilson,  26,  it  was  resolved — 1st,  that  before  the  statute  of 
a  lease  for  years,  either  by  deed  or  parol,  might  have  been  surrendered 
without  deed.  2ndly,  that  by  the  statute  of  frauds,  a  lease  for  any 
term  of  years,  may  be  created  without  deed :  and  Srdly,  that  such  a 
lease,  may  now  be  surrendered  by  deed,  or  by  a  note  in  writing. 

It  is  observable  however,  that  the  only  point  before  the  court  in  that 
case,  was  whether  a  term  for  five  hundred  years  created  by  deed,  could 
be  surrendered  without  deed.  This  depended  exclusively  upon  the  3d 
section  of  29  Car.  2,  which  is  like  the  10th  section  of  our  statute;  and 
of  course  the  second  point  ruled  by  the  court,  was  entirely  gratuitous. 
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Besides  this,  it  is  remarkable  that  in  less  than  two  years  afterwards,  in 
the  case  of  Villers  v.  Handley,  which  I  have  already  mentioned,  it  was 
decided  (though  by  two  Judges  only),  in  the  same  court,  that  a  plea 
was  bad,  because  it  did  not  state  that  the  lease  in  question  was  by  deed. 

The  cases  of  Fry  v.  PhUlips,  5  Burr.  2827,  and  Holliday  v.  Marshall, 
6  Johns.  E,.  211 ;  and  Doe  v.  Thomas,  9  Barn,  and  Cress.  R.  288,  are 
all  decisions  under  the  3d  section  of  29  Car.  2,  and  afford  no  light 
upon  the  question  now  before  us.  In  that  section  which  relates  to  the 
assignment,  grant  or  surrender,  of  an  existing  term  or  estate,  the  dis- 
tinction is  plainly  marked  between  a,  deed  and  a  note  in  toriting ;  the 
latter  being  mentioned  as  something  different  from  a  deed.  I  have 
pursued  this  inquiry  farther  perhaps  than  was  necessary ;  but  the  result 
has  convinced  me  the  more  firmly,  that  a  written  lease,  signed  by  the 
party  making  it,  though  not  sealed,  is  a  good  and  valid  lease  within  the 
statute  of  frauds. 

The  2d  question  arises  on  the  following  part  of  the  case.  After  the 
writing  had  been  signed  by  the  parties,  they  delivered  it  to  a  person  for 
safe  keeping.  On  a  subsequent  day,  it  was  verbally  agreed  between 
them,  that  if  either  party  became  dissatisfied  with  the  other,  before  the 
ten  years  expired,  the  lease  should  be  at  an  end.  The  lessor  in  his 
lifetime,  declared  himself  dissatisfied  with  the  conduct  of  his  lessee,  and 
stated  his  reasons  for  it.  Before  the  commencement  of  this  suit,  half  a 
year's  notice  to  quit,  was  duly  served  on  the  tenant.  Upon  these  facts, 
it  is  contended,  the  verdict  ought  to  be  sustained. 

The  lease  being  a  valid  one,  it  must  be  admitted,  that  by  the  3d 
section  of  29  Car.  2  (10th  section  of  our  statute)  it  can  neither  be 
assigned  nor  surrendered,  but  by  "deed  or  note  in  writing."  Farmer 
v.  Rogers,  2  Wils.  26 ;  Doe  v.  Tlwmas,  9  Bam.  and  Cress.  288.  It  is 
true  the  facts  stated  above,  would  not,  in  technical  language,  amount  • 
to  a  surrender.  4  Bac.  Abr.  Gwill.  ed.  tit.  leases,  fol.  209,  let.  S. 
Nevertheless,  the  direct  object  and  effect  of  the  evidence  would  be,  to 
change  a  lease  for  years,  into  a  mere  estate  at  wUl.  If  the  admission 
of  such  evidence,  would  not  conflict  with  the  specific  provisions  of  the 
statute  of  frauds,  yet  it  would  be  at  war  with  its  spirit,  as  well  as  with 
the  familiar  principles  of  the  common  law,  which  prohibit  a  resort  to 
parol  evidence,  for  the  purpose  of  contradicting,  varying,  or  (except  in 
particular  instances)  explaining  a  written  contract. 

The  case  of  Perrine  v.  Cheeseman,  6  Halst.  R.  174,  and  what  was 
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there  said  by  this  court,  is  supposed  by  the  plaintiff's  counsel,  to  sanc- 
tion this  evidence.  But  all  that  was  decided  in  that  case  was,  that  an 
executory  agreement  in  writing,  not  under  seal,  may,  before  breach,  be 
discharged,  abandoned  or  rescinded,  by  a  subsequent  unwritten  agree- 
ment ;  and  that  is  the  whole  extent  to  which  the  authorities  go,  that 
are  there  cited.  This  was  not  an  executory  contract,  but  an  actual 
lease;  it  had  taken  effect  and  been  executed,  so  far  as  respects  the 
lessee's  interest  and  estate  in  the  premises.  To  suffer  that  interest  and 
estate  to  be  defeated  by  parol,  would  in  my  opinion,  be  contrary  to  law. 
Here  is  no  pretence  of  fraud,  mistake  or  surprise  in  preparing  the  lease 
— nor  is  it  the  case  of  a  new  parol  agreement,  partly  executed.  After 
looking  fully  into  the  cases  cited  in  Perrine  v.  Cheeseman,  and  into 
many  others — (Price  v.  Dyer,  17  Ves.  327 ;  Toumsend  v.  Strangroom,, 
6  Ves.  328 — Sugd.  Law.  Vend.  tit.  Of  parol  evidence) — I  am  clearly 
of  opinion,  that  an  existing  lease  for  years,  can  no  more  be  turned  into 
a  lease  at  will,  than  it  can  be  assigned  or  surrendered,  by  parol. 

The  verdict  must  be  set  aside,  and  judgment  be  entered  for  the 
defendant. 

Judgment  for  defendant. 


MUEPHY  V.  HUBEET. 

Supreme  Covrt  of  Pennsylvania. 

FkUadelphia,  argued  December  Term,  1847.    Decided  March  27, 1848. 

[Reported  in  7  Peiina.  State  Reports,  p.  430.] 

Under  the  Pennsylvania  statute  of  frauds,  aij  equitable  estate  cannot  be  con- 
veyed without  written  evidence,  or  possession  taken  in  part  performance  : 
but  it  may  be  created  by  verbal  agreement  of  the  grantee  in  an  absolute 
deed.* 

In  error  from  the  District  Court  of  Philadelphia. 
March  16.     Hubert,  Butler  and  wife  brought  ejectment  and  showed 
title  in  Samuel  Murray,  and  a  deed  from  him,  in  1819,  to  Delia  Chase, 

*  It  seems  that  a  verbal  agreement  by  a,  grantee  in  a  deed  made  with  a  third 
person  to  hold  in  trust  for  him,  when  the  grantee  himself  has  paid  the  purchase-money, 
cannot  be  enforced.  This  was  decided  in  Jachman  v.  Eingland,  4  Watts  &  Serg.  149, 
and  Sample  v.  Coulson,  9  Watts  &  Serg.  62.     The  distinction  between  those  cases  and 


MuEPHY  V.  Hubert.  503 

who  was  the  wife  of  Butler.     Hubert  had  a  deed  for  one-half  the 
premises,  from  Butler  and  wife,  in  1841. 

The  defendant  was  in  possession  under  a  conveyance  from  the  children 
of  Samuel  Murray,  who  was  dead,  and  the  question  was,  the  admissi- 
bility of  the  parol  testimony  to  prove  a  trust  in  the  conveyance  by 
Murray  to  Delia  Chase.  For  this  purpose,  he  proved  the  statements 
by  Delia,  which  appeared  to  have  been  made  in  the  presence  of  her 
husband,  that  her  brother  (Samuel  Murray)  had  given  her  this  property 
when  in  debt,  and  about  to  take  the  benefit  of  the  insolvent  laws ;  that 
he  thought  she  had  a  better  right  to  it  than  his  creditors.  The  same 
witness  said — she  said  it  was  conveyed  to  her  to  secure  it  for  himself 
and  his  children ;  and  she  had  paid  nothing  for  it.  ,  Another  witness 
said  that  she  stated :  at  the  time  her  brother  conveyed  it  to  her,  on 
account  of  his  difficulties,  she  had  given  him  a  bond  to  pay  $800,  in 
case  anything  should  happen  to  the  property  before  it  came  to  the 
children,  and  that  she  had  made  over  the  property  to  him  and  received 
the  bond  back — it  did  not  appear  her  husband  wa.s  present  at  this  time. 
Another  witness  said  she  had  stated  :  she  bought  the  property  from  her 
brother  who  was  in  debt,  and  after  he  was  out  of  trouble,  he  had 
refunded  the  money.  Another,  that  she  said :  it  was  her's  for  her 
lifetime,  and  afterwards  was  to  go  to  his  children. 

Both  plaintiff  and  defendant  gave  evidence  of  collection  of  rents,  and 
payments  of  taxes  and  ground-rents,  and  both  had  occupied  parts  of 
the  premises  conveyed  by  the  deed. 

His  honor,  Findlay,  J.,  instructed  the  jury  that  the  Statute  of 
Frauds  requires  all  trusts,  interests,  or  estates  in  land,  to  be  put  in 
writing,  except  such  as  arose  by  operation  of  law.  That  the  trust  set 
up  was  not  of  that  kind,  since  there  was  no  evidence  that  the  convey- 
ance was  made  on  her  promise  to  hold  it  in  trust.  He,  therefore, 
directed  them  to  exclude  from  their  consideration  all  oral  declarations 
of  trust. 

This  was  the  only  question  material  in  the  case. 

Hirst,  for  plaintiff  in  error,  argued  that  so  much  of  the  British  statute 
as  required  trusts  to  be  evidenced  by  writing,  was  not  in  force,  but  they 

the  present  one  is,  that  in  the  latter  there  was  no  direct  evidence  of  payment  of  the 
purchase-money  by  the  grantee,  unless,  perhaps,  by  the  recital  in  the  deed,  and  even 
that  was  not  on  the  paper-book — and  the  agreement  was  also  made  with  the  grantor, 
which,  though  by  parol,  has  always  been  held  sufficient  in  Pennsylvania  to  turn  a 
deed  absolute  on  its  face  into  a  mortgage. — Rep. 
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might  be  proved  as  at  common  law  by  parol,  and  that  the  uncertainty 
of  the  evidence  was  not  sufficient  to  withdraw  the  case  from  the  jury. 
He  cited,  Thompson  v.  White,  1  Dall.  427;  Milkr  v.  Pearce,  6  "Watts  & 
Serg.  97;  JEsbach  v.  Zimmerman,  2  Barr,  313;  Baker  v.  Williamson, 
4  Barr,  463 ;  Stewart  v.  Brown,  2  Serg.  &  Rawle,  461 ;  Mitekell  v. 
Kintzer,  5  Barr,  217 ;  Syler  v.  Ecldiart,  1  Binn.  378 ;  Miller  v.  Hawer, 
2  Eawle,  55;  BiUington  v.  Welsh,  5  Binn.  129;  Clark  v.  VanUrk,  14 
Serg.  &  Eawle,  355 ;  Hoge  v.  Hoge,  1  Watts,  213 ;  Lewin  on  Trusts, 
89;  .Sheriff  v.  Neal,  6  Watts,  540;  QavMaher  v.  Oaullaher,  5  Watts, 
200;  Peebles  v.  Beading,  8  Serg,  &  Eawle,  484. 

Zantzinger  and  Clarkson,  contra,  made  two  points.— 1st.  That  the 
British  statute  was  virtually  in  force  under  the  decisions  of  the  court, 
which  refused  to  recognize  a  trust  not  proved  by  writing,  without  fraud, 
or  the  payment  of  the  price  by  the  alleged  cestui  que  trust.  2d.  That 
if  a  parol  trust  could  be  established  against  a  formal  conveyance,  it 
must  be  by  clear  and  certain  evidence ;  8  Serg.  &  Rawle,  492.  That 
in  this  case,  the  varying  statements  rendered  it  impossible  to  say  what 
the  trust  was,  or  for  whom,  or  whether  there  was  some  consideration 
which  had  been  refunded.  On  the  first  point,  they  cited,  Church  v. 
Church,  4  Yeates,  280;  Gregory's  Lessee  v.  Setter,  1  Dall.  193;  German 
V.  Gahhald,  3  Binn.  302;  Wallace  v.  Duffield,  2  Serg.  &  Eawle,  521; 
Peebles  v.  Reading,  8  Serg.  &  Eawle,  492;  Wither's  Appeal,  14  Serg.  & 
Eawle,  185 ;  Boyd  v.  M'Lean,  1  Johns.  Ch.  Eeps.  582 ;  Bottsford  v. 
Burr,  2  Johns.  C.  Eep.  409;  Gibblehouse  v.  Stong,  3  Eawle,  439; 
Kisler  v.  Kisler,2  Watts,  323;  Sidle  v.  Walters,  5  Watts,  389;  Robert- 
son V.  Robertson,  9  Watts,  32;  Leshey  v.  Gardner,  3  Watts  &  Serg.  314; 
Jackman  v.  Ringland,  4  Watts  &  Serg.  149;  Sample  v.  Coulson,  9  Watts 
&/Serg.  62. 

March  27.  Gibson,  C.  J. — A  careful  examination  of  the  cases  in 
our  reports  has  led  me  to  nothing  but  a  few  loose  dicta  which  could 
give  color  to  the  doctrine  that  a  parol  declaration  of  trust  is  within  our 
statutes  of  frauds.  The  principal  one  is  in  Wither's  Appeal,  where  Mr, 
Justice  DujfCAN  said,  that  though  the  seventh  section  of  the  English 
statute  is  omitted  in  our  act,  the  substance  of  it  is  comprehended  in  our 
first  section,  which  declares  that  no  interest  in  land,  "whether  in  law 
or  equity,"  shall  pass  by  parol ;  and  that  no  trusts,  but  those  that  result 
by  implication  of  law,  are  within  the  exceptions  to  it :  yet  he  had,  in 
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Peebles  v.  Reading,  quoted,  with  approbation,  the  remark  of  Chief 
Justice  TiLGHMAN,  in  German  v.  Gabbald,  that  the  provisions  of  our 
act  apply  rather  to  legal  than  to  equitable  estates ;  and  he  laid  much 
stress  on  the  omission  of  the  seventh  section  of  the  English  statute, 
which,  he  justly  remarked,  could  not  be  imputed  to  accident.  His  dicta 
in  the  two  ca«es — for  in  neither  was  a  decision  of  the  point  called  for — 
cannot  be  reconciled.  That  the  first  three  sections  of  the  English 
statute,  forming  by  consolidation  the  first  in  our  act,  are  applicable 
exclusively  to  legal  estates,  is  demonstrable  by  the  fact,  that  trusts  were 
specifically  provided  for  in  the  omitted  section,  though  these  sections, 
like  our  own  section,  contain  the  clause,  "  in  law  or  equity,"  on  which 
the  opposite  hypothesis  is  founded.  The  obvious  design  of  it  was,  to 
prevent  an  equitable  estate  from  being  transferred,  and  the  design  of 
the  seventh  section  was  to  prevent  a  trust  estate  from  being  created  by 
parol.  To  be  convinced  of  this,  it  is  necessary  only  to  compare  the 
first  and  seventh  sections  side  by  side.  What,  then,  do  we  gather  from 
our  own  statute  in  which  the  seventh  is  omitted  ?  Beyond  a  doubt,  an 
equitable  estate  in  Pennsylvania,  such  as  the  interest  of  a  vendee,  by 
articles  of  agreement,  cannot  be  conveyed  by  parol  without  part  execu- 
tion by  delivery  of  possession;  and  this,  by  force  of  the  statute  in 
question ;  for  the  recording  acts  do  not  make  registry  essential  to  the 
validity  of  a  conveyance :  but  it  is  a  different  thing  to  control  the 
creation  of  a  parol  declaration  of  a  trust.  Now  all  this  was  known  to 
the  transcriber  of  the  adopted  sections  of  the  English  statute ;  for  it  is 
evident  from  the  masterly  manner  in  which  they  were  consolidated  by 
him,  that  he  was  a  lawyer  of  no  little  skill :  and  why  was  the  seventh 
section,  with  several  others,  omitted  ?  Certainly,  to  prevent  its  provi- 
sions from  becoming  the  law  of  the  land ;  and  how  can  we  make  them 
the  law  of  the  land  on  the  face  of  such  a  demonstration  of  legislative 
intention?  Our  decisions  in  support  of  resulting  trusts  are  founded 
on  an  assumption  that  we  dare  not ;  for  as  such  trusts  are  excepted  in 
England  only  by  force  of  the  eighth  section,  which  is  also  omitted,  it 
would  follow  that,  if  the  creation  of  parol  trusts  is  forbidden  by  our 
statute,  there  would  be  no  exception  at  all  to  it,  because  we  would  look 
into  it  in  vain  for  a  sentence  on  the  subject.  No  clause  in  it  could  be 
tortured  into  a  provision  for  implied  estates,  but  the  concluding  one 
which  declares  that,  "  no  leases,  estates,  or  interests,  either  of  freehold 
or  terms  of  years,  or  any  uncertain  interest  of,  in,  to,  or  out  of,  any 
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messuages,  manors,  lands,  tenements,  or  hereditaments,  shall,  at  any 
time,  be  assigned,  granted,  or  surrendered,  unless  by  deed  or  note  in 
writing,  signed  by  the  party  so  assigning,  granting,  or  surrendering  the 
same,  and  their  agents  thereto  lawfully  authorized  by  writing,  or  by  act 
and  operation  of  law."  But  the  last  words  relate  not  to  the  creation  of 
trusts,  but  to  leases,  which  may  be  surrendered  by  act  and  operation  of 
law.  As  was  intimated  in  Fugh  v.  Good,  3  Watts  &  Serg.  56,  much 
misconception  has  arisen  by  looking  into  the  English  statute,  and  the 
decisions  upon  it,  and  not  exclusively  to  our  own.  Perhaps  no  decision 
has  declared  in  words  that  an  express  parol  declaration  of  trust  is  valid 
in  Pennsylvania;  but  all  the  decisions  in  support  of  implied  trusts  have 
gone  on  a  principle  which  extends  equally  to  them.  Had  the  substance 
of  the  seventh  section  been  adopted  by  the  courts  here,  it  might  have 
been  considered  as  a  peculiar  pEirt  of  our  common  law ;  but  the  current 
of  judicial  decision  has  undoubtedly  swept  the  other  way.  As  to  the 
point  before  us,  there  is  neither  difficulty  nor  doubt ;  but  the  direction 
as  to  the  other  points  seems  to  have  been  unexceptionable. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Few  statutes  have  been  so  far  reaching  in  their  effects  or  so  generally 
copied  as  has  been  the  statute  of  29  Car.  II.  e.  3,  for  the  prevention  of  frauds 
and  perjuries,  commonly  called  the  Statute  of  Frauds.  In  all  of  the  United 
States  the  statute  is  or  has  been  in  force,  at  least  in  some  of  its  parts,  or 
its  place  has  been  supplied  by  some  statute  intended  to  work  the  same  effect 
or  one  similar  to  that  worked  by  the  English  act.  In  this  note,  it  is  pro- 
posed to  notice  the  American  Statutes  of  Frauds  so  far  as  they  concern 
real  estate,  and  to  consider  what  has  been  held  real  estate  within  their 
meaning  and  what  interests  in  land  have  been  held  embraced  therein.  It 
is  not  intended  to  write  a  discourse  upon  the  Statute  of  Frauds,  to 
consider  how  far  equity  has  allowed  performance  to  supply  the  place  of  a 
writing,  how  far  a  license  acted  upon  may  have  the  effect  of  estopping 
the  licensor  from  setting  up  the  statute  or,  indeed,  any  of  the  numerous 
interesting  questions  arising  upon,  under  or  against  the  statute,  which 
are  rather  questions  of  general  equity  jurisprudence  than  questions  of  real 
estate  in  strictness.  It  is  sufiBcient  here  to  call  attention  to  the  fact  that 
equity  does  in  several  cases  modify  the  rigor  of  the  statute. 
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The  clauses  of  the  original  Act  which  bear  upon  real  estate  are  as  fol- 
lows : — 

I.  From  and  after  the  four  and  twentieth  day  of  June,  A.  D.  1677,  all 
leases,  estates,  interests  of  freehold  or  terms  of  years  or  any  uncertain  in- 
terest of,  to.  or  out  of  any  messuages,  manors,  lands,  tenements  or  heredi- 
taments, made  or  created  by  livery  and  seisin  only  or  by  parol  and  not 
put  in  writing  and  signed  by  the  parties  so  making  or  creating  the  same 
or  their  agents  thereunto  lawfully  authorized  by  writing,  shall  have  the 
force  and  effect  of  leases  or  estates  at  will  only  and  shall  not,  either  in  law 
or  equity,  be  deemed  or  taken  to  have  any  other  or  greater  force  or  effect ; 
any  consideration  for  making  any  such  parol  leases  or  estates,  or  any 
former  law  or  usage  to  the  contrary  notwithstanding. 

II.  Except,  nevertheless,  all  leases  not  exceeding  the  term  of  three  years 
from  the  making  thereof,  whereupon  the  rent  reserved  to  the  landlord,  dur- 
ing such  terra,  shall  amount  unto  two-third  parts  at  the  least  of  the  full 
improved  value  of  the  thing  demised. 

III.  And  moreover  that  no  leases,  estates  or  interests  either  of  freehold 
or  terms  of  years,  or  an  uncertain  interest,  not  being  copyhold  or  custom- 
ary interest  of,  in,  to  or  out  of  any  messuages,  manors,  lands,  tenements, 
or  hereditaments  shall  at  any  time  after  the  said  four  and  twentieth  day 
of  June  be  assigned,  granted  or  surrendered  unless  it  be  by  deed  or  note  in 
writing  signed  by  the  party  so  assigning,  granting  or  surrendering  the 
same  or  their  agents  thereunto  lawfully  authorized  by  writing  or  by  act 
and  operation  of  law. 

IV.  That  ....  no  action  shall  be  brought  ....  to  charge  the  defendant 
....  upon  any  contract  or  sale  of  land,  tenements,  or  hereditaments  or 

any  interest  in  or  concerning  them unless  the  agreement  upon 

which  such  action  shall  be  brought  or  some  memorandum  or  note  thereof 
shall  be  in  writing  and  signed  by  the  party  to  be  charged  therewith  or 
some  other  person  thereunto  by  him  lawfully  authorized. 

VII.  That  ....  all  declarations,  or  creations  of  trusts,  or  confidences  of 
any  lands,  tenements,  or  hereditaments  shall  be  manifested  and  proved  by 
some  writing  signed  by  the  party  who  is  by  law  enabled  to  declare  such 
trust,  or  by  his  last  will  in  writing  or  else  they  shall  be  utterly  void  and  of 
none  effect. 

VIII.  Provided  always,  that  where  any  conveyance  shall  be  made  of 
any  lands  or  tenements  by  which  a  trust  or  confidence  shall  or  may  arise 
or  result  by  the  implication  or  construction  of  law,  or  be  transferred  or 
extinguished  by  an  Act  or  operation  of  law,  then  and  in  every  such  case 
such  trust  or  confidence  shall  be  of  the  like  force  and  effect  as  the  same 
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would  have  been  if  the  statute  had  not  been  made  ;  anything  hereinbefore 
contained  to  the  contrary  notwithstanding. 

IX.  And  be  it  further  enacted  that  all  grants  and  assignments  of  any 
trust  or  confidence  shall  likewise  be  in  writing,  signed  by  the  party  grant- 
ing or  assigning  the  same  or  by  such  last  will  or  devise,  or  elsp  shall  like- 
wise be  utterly  void  and  of  none  effect. 

The  first  clause  of  the  English  statute  has  been  adopted  in  Pennsylvania, 
Act  Mar.  21,  17'72,  Pur.  Dig.  p.  830,  pi.  1 ;  New  Jersey,  Rev.  St.  (Stewart) 
Frauds,  1;  and  New  Hampshire,  Gen.  Laws  (ISTS)  Ch.  135,  §  12,  and, 
with  the  substitution  of  one  year  for  the  three  years  of  the  English  statute 
in  Massachusetts,  Pub.  St.  (1882)  Ch.  120,  §  3;  Maine,  R.  S.  (1883)  Ch.  73, 
§  13;  Arkansas,  Dig.  (1884)  §  3380;  South  Carolina,  Gen.  Stat.  (1882) 
§  2017;  Georgia,  Code  (1882)  §  2280;  Missouri,  R.  S.  (1879)  §  2509; 
Vermont,  R.  S.  (1880)  §  1982.  The  statute  is  also  held  to  be  in  force  in 
Maryland,  Sibley  v.  Williams,  3  G.  &  J.  62  ;  Green  v.  Drummond,  31  Md. 
79.  The  place  of  this  clause  is  filled  in  certain  States  by  Acts  rendering  void 
any  contract  for  a  lease  for  a  larger  period  than  one  year,  or  for  the  sale  of 
any  lands  or  interest  in  lands  unless  some  note  or  memorandum  be  made  in 
writing  and  subscribed  by  the  lessor  or  vendor  or  his  agent  lawfully  author- 
ized. New  York,  R.  S.  Pt.  2,  Lit.  7,  Ch.  1,  §  8,  2 ;  Michigan,  An'd  Stat. 
(Howell's,  1882)  §  6181;  Minnesota,  Gen.  St.  (1878)  Ch.  41,  §  12;  Illi- 
nois, R.  S.  (1883)  Ch.  59,  §2  ;  Wisconsin,  R.  S. (1818), §  2304  ;  Nebraska, 
Comp.  St.  (1881)  Ch.  1,  Art.  32,  §5;  Arkansas,  Dig.  (1884)  §3371; 
Texas,  R.  S.  (1879)  §  2464  ;  California,  Civ.  Code,  §  6741  ;  Oregon, 
Civil  Code  (1872),  §§  775,  993 ;  Nevada,  Comp.  St.  (1873)  §§  285,  286 ; 
Colorado,  Gen.  St.  (1883)  §§  1517,  1518  ;  Montana,  Gen.  Laws  (1879), 
§§  162,  163.  In  New  York,  Wisconsin,  Minnesota,  Oregon,  Nevada  and 
Colorado  the  note  must  express  the  consideration,  and  in  Illinois,  Kansas, 
California,  Oregon,  and  Michigan  the  agent's  authority  must  be  in  writing. 

In  Connecticut,  Rev.  St.  (1875)  T.  18,  Ch.  6,  Pt.  1,  Art.  14;  Ohio,  R. 
S.  (1880)  §  4198;  Indiana,  R.  S.  (1881)  §2919  ;  Delaware,  R.  C.  (1874) 
Ch;  120,  §  3  ;  Virginia,  Code  (1873),  Ch.  112,  §  1 ;  West  Virginia,  R.  S 
(1878)  Ch.  82,  §  1 ;  Kentucky,  R.  S.  (Bui.  &  Pel.),  Ch.  24,  §  2 ;  Tennes- 
see,    Code  (M.   &  V.  1884),  §  2808 ;  Washington,  Code  (1881),  §2311 
Dakotah,   Civil  Code  (1803),  §672;  Mississippi,   Code  (1880),  §1188 
Florida,  Dig.  (1881)  Ch.  32,  §  1  ;  Rhode  Island,  Pub.   Stat.  (1882)  Ch, 
173,  §  3 ;  Louisiana,  Code,  §  2275  ;  Kansas,  Cons.  Laws  (1879),  §  2263 
North   Carolina,  Bat.  Rev.  (1873)  Ch.  50,  §  10,  no  interest  in  real  estate 
can  be  created,  conveyed  or  assigned  except  by  writing. 

From  the  above  provisions  are  excepted  leases  not  exceeding  one  year, 
in  Connecticut,  Rhode  Island,  Vermont,  Michigan,  Wisconsin,  Minnesota, 


Maybeery  v.  Johnson. — Murphy  v.  Hubert.      509 

Nebraiika,  Delaware,  Texas,  California,  Oregon,  Nevada,  New  York,  Colo- 
rado, Dakotah,  Montana,  Georgia,  Mississippi,  two  years,  in  Florida,  three 
years,  Indiana,  North  Carolina,  Code  (1883),  §  1743,  Tennessee,  five  years 
in  "Virginia,  West  Virginia. 

It  will  be  noticed  that  the  words  of  the  Act  are  very  general,  "  lands, 
tenements  or  hereditaments."  It  may  be  well  therefore  to  notice  what  has 
been  included  under  those  heads,  in  other  words  what  is  real  estate  within 
the  purview  of  the  Statute  of  Frauds. 

What  included  within  Statute  as  land. 

Of  course  about  land  itself  it  would  seem  that  there  could  be  no  doubt, 
and  so  where  there  is  a  grant  of  anything  which  is  a  part  of  the  soil,  as 
where  the  grant  is  of  a  right  to  take  sand  from  a  pit,  O'JDonnell  v.  Brehen, 
36  N  J.  L.  257  ;  an  oil  right  or  lease,  Henry  v.  Colby,  3  Brewst.  171 ; 
a  right  to  dig,  mine,  and  carry  away  ore.  Riddle  v.  Brown,  20  Ala.  412. 

Bule  as  to  mining'  claims  in  CaUfomia  and  Kevada. 

With  regard  to  mining  claims,  however,  a  singular  view  of  the  law  was 
taken  at  one  time  in  California  and  perhaps  still  prevails  in  Nevada.  In  the 
former  State  it  was,  at  an  early  date,  held  that  mining  claims  did  not  re- 
quire a  written  conveyance  to  pass  the  title  to  them,  but  that  ownership  was 
sufficiently  transferred  by  a  parol  sale  with  a  delivery  of  possession,  Table 
Mountain  Tunnel  Co.  v.  Stranahan,  20  Cal.  198 ;  Oatewood  v.  McLaugh- 
lin, 28  Id.  178  ;  Antoine  Co.  v.  The  Ridge  Co.,  Id.  219  ;  Pattersons.  Key- 
stone Mining  Co.,  Id.  575.  The  effect  of  these  decisions  was  limited  in 
Copper  Hill  Mining  Co.  v.  Spencer  et  al.,  25  Cal.  18,  to  cases  in  which  the 
grantor  was  in  actual  possession  of  the  claim,  and  could  deliver  possession 
thereof,  and  was  held  not  to  be  applicable  where  there  was  the  adverse 
possession  of  a  third  person.  In  1860,  was  passed  the  Act  of  April  30, 
1860,  the  effect  of  which  was  held  by  the  Supreme  Court  of  California  to 
require  a  writing  to  render  valid  the  sale  or  transfer  of  a  gold  mine,  Pat- 
terson V.  Keystone  Mining  Co.,  30  Cal.  360 ;  from  this  decision  Sawtek, 
J.,  dissented,  being  of  opinion  that  the  only  effect  of  the  Act  was  to  put 
sealed  and  unsealed  instruments  of  conveyance  on  an  equality.  The  de- 
cision has,  however,  stood  the  test  of  time  in  California,  and  the  restriction 
of  the  effect  of  the  Act  to  gold  mines,  contained  in  the  second  section  was 
done  away  with  by  the  repeal  of  the  said  section  in  1863,  so  that,  since 
the  repeal,  a  mine  of  any  character  in  California  is  within  the  Statute  of 
Frauds,  Id. ;  Goller  v.  Fett,  30  Cal.  481 ;  King  v.  Randlett,  33  Id.  318  ; 
Felger  v.  Coward,  35  Id.  650 ;  Melton  v.  Lombard,  51  Id.  258. 
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The  question  arose  in  Nevada,  in  a  case  in  the  United  States  Circuit 
Court,  Kinney  V.  Consolidated  Virginia  Mining  Co.,  4  Sawy.  382,  in  which 
case  Sawyer,  J.,  who  as  a  member  of  the  Supreme  Court  of  California  had 
dissented  from  the  decision  of  that  court  in  Patterson  v.  Keystone  Mining 
Co.,  said,  after  speaking  of  the  early  California  rule  and  the  contention 
that  the  Statute  of  Frauds  should  be  held  to  cover  mines,  and  also  alluding 
to  his  dissent  from  the  interpretation  put  upon  the  California  Act  of  1860, 
"  I  am  not  aware  that  the  latter  rule  has  been  adopted  by  the  Supreme 
Court  of  Nevada.  I  have  always  held  and  I  shall  continue  to  so  hold,  till 
overruled  by  a  higher  court  whose  decision  I  am  bound  to  follow,  that  the 
actual  transfer  of  the  possession  of  a  mining  claim  in  those  early  days  with 
a  view  of  transferring  the  title,  followed  by  a  possession  under  it,  acquiesced 
in,  made  it  a  valid  transfer  of  a  mining  claim."  This  decision  was  made 
in  187 T  and  disregarded  the  opinion  of  the  Supreme  Court  of  California 
in  Hardenbergh  v.  Bacon,  33  Cal.  856,  which  had  considered  mining 
claims  in  Nevada  as  real  estate  within  the  Statute  of  Frauds. 


Products  of  soil  in  unsevered  condition — crops. 

In  the  consideration  of  the  question  how  far  the  products  of  the  soil  in 
an  unsevered  condition  are  to  be  considered  realty,  a  distinjction  is  to  be 
taken  between /tmc^ws  industrials  and  the  natural  vesture  of  land — as  a 
rule,  the  former  will  not  be  considered  as  realty  but  as  the  product  of  the 
personal  energy  of  man  and  hence  as  personalty,  the  latter,  the  sponta- 
neous product  of  the  earth,  will  be  regarded  as  realty  and  as  falling  within 
the  Statute  of  Frauds,  while  the  former  do  not  so  fall,  Northern  v.  The 
State,  1  Cart.  113 ;  Whipple  v.  Foot,  2  Johns.  418;  Stewart  v.  Doughty,  9 
Id.  108;  Bloom  v.  Welsh,  27  N.  J.  L.  177;  Austin  v.  Sawyer,  9  Cow. 
39  ;  Craddock  v.  Riddlesbarger,  2  Dana,  205 ;  Parham  v.  Tompson,  2 
J.  J.  Mar.  159 ;  Carson  v.  Browder,  2  Lea,  701 ;  Marshall  v.  Ferguson, 
23  Cal.  65;  Davis  v.  McFarlane,  37  Id.  634;  Harrell  v.  Miller,  35 
Miss.  700.  The  rule  is  plain  enough  in  its  enunciation,  but,  on  account 
of  the  mingling  of  nature  and  human  industry  in  the  production  of  the 
fruits  of  the  soil,  it  sometimes  becomes  a  little  difficult  in  application. 
Grass  while  growing  is  generally  held  within  the  statutes,  but  where  it 
is  owned  by  one  who  does  not  own  the  land  it  has  been  held  personalty, 
Smith  V.  Jenks,  1  Denio,  580 ;  and  so  when  it  is  in  a  condition  to  be 
cut.  Cutler  v.  Pope,  13  Me.  377,  and  see  Erskine  v.  Plummer,  7  Id.  447. 
Within  the  class  of  fructus  industriales  have  been  included  growing  corn, 
Britain  v.  McKay,  1  Ired.  L.  265  ;  Sherry  v.  Picken,  10  Ind.  375  ;  Matlock 
V.  Fry,  15  Id.  483  ;  Craddock  v.  Riddlesbarger,  2  Dana,  205  ;  Robinson  v. 
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Ezzell,  12  N.  C.  231 ;  Graf  v.  Fitch,  58  111.  373  ;  cabbages,  Boss  v. 
Welch,  1 1  Gray,  235  (in  Mollis  v.  Morris,  2  Harring.  3,  the  court  held  a 
crop  of  corn  realty  under  the  statute,  but  such  decision  was  not  rendered 
necessary  by  the  facts  of  the  case) ;  hops,  Warren  v.  Winne,  2  Lans.  209  ; 
rye,  Eartwell  v.  Bissell,  17  Johns.  127  ;  wheat  and  oats.  Smith  v.  Tritt, 
1  D.  &  B.  L.  241  ;  Bryant  v.  Crosby,  40  Me.  9  (in  this  case  the  oats  and 
wheat  were  ready  for  harvest)  ;  "  scrape"  or  crude  turpentine,  Stale  v. 
Moore,  11  Ired.  L.  70  ;  Lewis  v.  McNatt,  65  N.  C.  65.  A  distinction  has 
sometimes  been  taken  between  mature  grain  and  growing  grain,  and  the 
former  has  been  held  not  within  the  Statute  of  Frauds,  on  the  ground  that . 
it  is  no  longer  a  part  of  the  land,  as  it  draws  from  it  no  sustenance,  is  de- 
pendent upon  it  no  longer  for  its  existence  ;  this  position  is  well  stated  by 
Beck,  J.,  in  Hecht  v.  Detlman,  56  Iowa,  679.  "  The  grain  being  mature, 
the  course  of  vegetation  has  ceased  and  the  soil  is  no  longer  necessary  for 
its  existence.  The  connection  between  the  grain  and  the  ground  has 
changed.  The  grain  no  longer  demands  nurture  from  the  soil;  the  ground 
now  performs  no  other  oflBce  than  affording  a  resting  place  for  the  grain — 
it  has  the  same  relations  to  the  grain  that  the  warehouse  has  to  the  threshed 
grain  or  the  field  has  to  the  stacks  of  grain  thereon.  It  will  not  be  denied 
that  when  the  grain  is  cut  it  ceases  to  be  part  of  the  realty.  The  act  of 
cutting,  it  is  true,  appears  to  sever  the  straw  from  the  land.  But  it  is  de- 
manded by  the  condition  of  the  grain.  It  is  no  longer  growing  :  it  is  no 
longer  living  blades  which  require  the  nourishment  of  the  soil  for  its  exist- 
ence and  development.  It  is  changed  in  its  nature  from  growing  blades 
of  barley  or  oats  to  grain  mature  and  ready  for  the  reaper.  Now  the  mature 
grain  is  not  regarded  by  the  law  like  the  growing  blades,  as  a  part  of  the 
realty,  but  as  grain  in  a  condition  of  separation  from  the  soil."  The  dis- 
tinction is  however  denied  by  other  authorities,  some  of  them  quite  emi- 
nent— in  Tripp  v.  Hasceig,  20  Mich.  254,  Graves,  J.,  in  delivering  the 
opinion  of  the  Supreme  Court  of  Michigan  said:  "  It  is  true  that  the  authori- 
ties in  alluding  to  this  subject  may  generally  use  the  words  growing  crops 
as  those  embraced  by  a  conveyance  of  the  land,  but  this  expression  appears 
to  have  been  commonly  employed  to  distinguish  crops  still  attached  to  the 
ground,  rather  than  to  mark  any  distinction  between  ripe  and  unripe  crops. 
In  some  cases,  where  the  question  has  been  raised  under  the  Statute  of 
Frauds  as  to  the  validity  of  verbal  sales  of  unsevered  crops,  a  distinction 
has  been  drawn  between  such  as  were  fit  for  harvest  and  such  as  were  not, 
upon  the  supposition  that  the  former  would  not  be  within  the  statute, 
while  the  latter  would  be  embraced  by  it.  See  cases  referred  to  in  Austin 
V.  Sawyer,  9  Cow.  R.  39.  In  Austin  v.  Sawyer,  however,  Chief  Justice 
Savage  seems  to  have  rejected  the  distinction,  as  he  held  that  a  verbal  sale 
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of  growing  crops  was  valid  in  New  York.  But  one  case  is  cited,  or  is  re- 
membered, in  which  it  has  been  intimated  that  a  mature  and  unsevered 
crop  would,  because  of  its  being  ripe,  remain  in  the  grantor  of  the  land,  on 
an  absolute  conveyance  of  the  premises  without  exception  or  reservation, 
and  that  is  the  case  of  Powell  v.  Bich,  41  111.  466,  and  the  point  was  not 
essential  to  the  decision  there.  There  are  many  authorities,  however, 
opposed  to  the  distinction  suggested  in  that  case,  2  Bl.  Com.  122,  note  3; 

Broom's  Maxims,  354,  margin When  parties  are  bargaining 

about  land  the  slightest  observation  will  discover  whether  the  crops  are 
severed  or  not,  and  there  will  be  no  room  for  question  or  mistake  as  to 
whether  they  belong  with  the  land  or  not  if  owned  by  the  vendor. 

If  however  the  crops  are  to  be  considered  as  land  or  personal  chattels 
as  they  continue  or  do  not  continue  to  draw  nourishment  from  the  soil, 
the  instances  will  be  numerous  in  which  very  difficult  inquiries  will  be 
requisite  to  settle  the  point." 

The  learned  judge  spoke  in  1870 — Eecht  v.  Ditttnan  was  decided  in  1881, 
and  is  open  to  the  sa,me  criticism  as  that  passed  upon  Powell  v.  Rich,  for, 
in  the  Iowa  case,  the  question  was  the  right  of  the  tenant  of  a  mortgagor 
to  the  crops  planted  by  hire,  as  against  a  purchaser  at  a  foreclosure  sale. 
Chief  Justice  Coolet's  disregard  of  the  distinction  is  supported  by  Car- 
son V.  Browder,  2  Lea,  701,  wherein  Coopee,  J.,  in  delivering  the  opinion 
of  the  court,  says :  "  Growing  crops,  if  fructus  industriales,  are  chattels 
and  an  agreement  for  sale  of  them,  whether  mature  or  immature,  whether 
the  property  in  them  is  transferred  before  or  after  severance  is  not  an 
agreement  for  the  sale  of  an  interest  in  land  under  the  English  Statute  of 
Frauds  or  of  land  under  our  statute.     Benj.  on  Sales,  §  126." 

The  test  of  severance  is  also  recognized  by  many  authorities  as  deciding 
the  question  of  the  applicability  of  the  statute ;  but  it  is  to  be  borne  in 
mind  that  the  severance  need  not  be  actual,  a  constructive  severance  is 
sufficient — thus  an  appraisement  of  grain  under  an  execution  has  been 
held  a  sufficient  severance,  Hershey  v.  Metzgar,  90  Pa.  ^t.  217,  but  a 
mere  levy  and  sale  upon  a  Ji.  fa.  of  the  landlord's  share  of  a  growing 
crop  of  a  farm,  let  upon  shares,  do  not  of  themselves  constitute  a  sever- 
ance. Long  V.  Seavers,  103  Pa.  St.  517. 

Where  there  is  a  sale  of  a  growing  crop,  even  by  the  owner  of  the  soil,  if  no 
right  to  the  soil,  even  for  a  time,  is  to  pass  to  the  vendee,  who  he  is -to  have  a 
mere  license  to  remove  what  he  has  bought,  in  other  words,  where  the  crops 
are  sold  in  prospect  of  separation  from  the  soil,  to  be  made  either  immediately 
or  within  a  convenient  and  reasonable  time,  without  any  stipulation  for  the 
beneficial  use  of  the  soil  by  the  vendee  and  a  mere  license  is  given  him  to 
enter  and  carry  off  the  subject  of  the  sale,  the  sale  is  regarded  as  a  sale  of 
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chattels  and  hence  is  not  within  the  statute,  Mcllvaine  v.  Harris,  20  Mo. 
45T.    This  distinction  is  well  brought  out  in  Austin  v.  Sawyer,  9  Cow.  39. 

A.  and  B.  agreed  to  exchange  farms,  each  reserving  his  own  crop  of  wheat. 
They  afterwards  executed  quit-claim  deeds  making  no  mention  of  the  crops. 

B.  assigned  his  contract  to  C.  In  an  action  between  C.  and  A.  it  was  held 
that  while  A.  could  not  show  that  he  had  verbally  reserved  bis  crop,  yet 
he  could  show  that,  before  the  assignment  to  C,  B.  had  said  that  the  title 
to  the  crop  was  in  A.  as  showing  a  parol  sale  of  the  crop  after  the  ex- 
change ;  and  in  Sherman  v.  Willett,  42  N.  Y.  146,  where  a  crop  had  been 
sown  after  default  upon  a  mortgage,  and  the  auctioneer  at  the  foreclosure 
sale  announced  that  the  crop  was  reserved,  having  been  sold,  such  reserva- 
tion was  held  good  as  against  the  purchaser  on  foreclosure,  who  had  full 
notice  of  the  former  sale  of  the  crop. 

The  character  to  be  attributed  to  a  crop  is,  sometimes,  to  be  determined 
by  the  characters  of  the  persons  to  be  affected  by  the  determination  of  the 
question. 

The  case  of  Shepard  v.  Philbrick,  2  Denio,  174,  apparently  decides  in 
general  terms  that  as  between  mortgagor  and  mortgagee  a  growing  crop  of 
wheat  is  to  be  considered  as  realty  covered  by  the  mortgage,  and  hence  that 
a  purchaser  of  the  crop  on  execution  will  not  take  title  thereto  as  against 
the  mortgagee,  who  subsequently  forecloses.  Nothing  is  said  in  the  re- 
port with  reference  to  the  time  when  the  forfeiture  in  the  particular  case 
occurred,  the  court  simply  saying,  after  recognizing  the  general  rule  as  to  ■ 
fructus  industriales,  that  "the  crop  as  well  as  the  land  was  a  security  for 
the  mortgage  debt."  The  weight  of  the  case  as  an  apparent  authority 
is  much  weakened  by  this  circumstance  and  by  the  note  of  the  learned 
reporter,  to  the  following  effect,  "  in  the  principal  case  it  will  be  seen  that 
a  forfeiture  must  have  occurred  before  the  wheat  in  question  was  sown. 
There  must  have  been  a  default  of  the  second  verbal  payment  payable  in 
February,  1842,  to  have  warranted  a  foreclosure  in  March,  1843,"  and  this 
is  the  effect  attributed  to  the  case  by  Earl,  J.,  in  Sherman  v.  Willett,  42 
N.  Y.  146.  The  general  rule  that  crops  may  be  conveyed  without  writing 
is  recognized  in  New  York  as  elsewhere,  Newcomh  v.  Ramer,  2  Johns. 

421 ;  Austin  v.  Sawyer,  9  Cow.  39  ;  Harris  v.  Frink,  49  N.  Y.  24 in 

the  last  cited  case,  it  was  held  that  where  there  was  a  parol  agreement  of 
sale  and  an  entry  in  pursuance  thereof,  with  a  parol  agreement  that  the 
vendee  should  have  the  crops  raised  by  him,  the  invalidity  of  the  sale 
would  not  affect  the  title  to  the  crops. 

As  between  vendor  and  purchaser,  growing  crops  are  realty  and  pass  by 
a  deed  for  the  realty,  unless  it  contain  a  reservation  or  there  be  a  separate 
reservation  in  writing,  Powell  v.  Rich,  41  111.  466;  if,  however,  in  pursu- 
33 
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ance  of  a  parol  license,  crops  are  removed  the  title  to  them  will  vest  in  the 
licensee,  Id. 

Whether  a  parol  reservation  of  crops  would  be  sufficient  to  retain  the 
title  to  them  in  the  vendor  of  the  land  upon  which  they  grow  or  have 
grown  was  doubted  in  Johnson  v.  Tantlinger,  31  Iowa,  500 ;  and  denied  in 
Wickersham  v.  Orr,  9  Iowa,  253  ;  Qelpcke  v.  Blake,  15  Id.  381 ;  Price  v. 
Brayton,  19  Id.  809  ;   Van  Wagner  v.  Van  Nostrand,  Id.  422 ;  Warren  v. 
Grew,  22  Id.  315  ;  Pierce  v.  Walker,  23  Id.  424  ;  Ralston  v.  Ralston,  3  G. 
Green,  533 ;  Nutting  v.  Herbert,  35  N.  H.  120 ;   Turner  v.  Cool,  23  Ind. 
56 ;  Todd  v.  Philhower,  24  JIST.  J.  L.t96 ;  Mott  v.  Palmer,  I  Comst.  564 ; 
Mcllvaine  v.  Harris,  20  Mo.  457 ;  Wintermute  v.  Light,  46  Barb.  2T8 ; 
Broshe  v.  Hyde,  37   Cal.  374;  Houghtaling  v.  Lewis,  10  Johns.  297; 
Austin  V.  Sawyer,  9  Cow.  39;  Suydam  v.  Jones,  10  Wend.  180;  Toown- 
send  V.  Weld,  8  Mass.  146  ;    Noble  v.  Bosworth,  19  Pick.  314  ;  Jungerman 
V.  Bovee,  19  Cal.  354 ;  Brown  v.  Thurston,  56  Me.  126 ;  Vanderkarr  v. 
Thompson,  19  Mich.  82 ;  but  was  affirmed  in  Harbold  v.  Kuster,  44  Pa. 
St.  392  ;  Backenstoss  v.  Stahler's  Adm'rs,  33  Id.  251 ;  Baker  v.  Jordan, 
3  Oh.  St.  438 ;  Hersey  v.  Verrill,  39  Me.  271 ;  Foumans  v.  Caldwell,  4 
Oh.  St.  71 ;  Hisey  v.  Troutman,  84  Ind.  115,  the  position  taken  in  support 
of  the  affirmation  being  either  that,  as  the  crop  could  be,  in  contemplation 
of  law,  severed  by  the  parties  and  so  treated  as  personalty,  the  reservation 
is  such  a  constructive  separation,  as  in  Youmans  v.  Caldwell,  supra,  or  that 
the  reservation  may  be  part  of  the  consideration  of  the  conveyance,  which 
consideration  may  be  shown  by  parol,  as  said  by  Elliott,  J.,  in  Heavilon 
V.  Heavilon,  29  Ind.  509 :  "  Admit  that  the  deed  upon  its  delivery  con- 
veyed the  growing  wheat,  still  it  was  not  a  fixture  which  constituted  per- 
manently a  part  of  the  land ;  it  was  the  subject  of  sale  by  parol,  and  what 
rule  of  law  is  there  to  prohibit  the  defendant  from  making  such  sale  a 
part  of  the  same  contract  by  which  he  would  become  the  owner,  or  that 
would  convert  the  deed  into  an  estoppel  against  parol  proof  of  such  sale  ? 
If,  as  alleged  in  the  reply,  the  defendant  contracted  the  wheat  to  the  plain- 
tiff as  part  of  the  consideration  of  the  land,  then  the  execution  of  the  deed 
was  a  performance  of  the  contract  on  the  part  of  the  plaintiff  and  entitled 
him  to  the  wheat,  and  no  question  under  the  Statute  of  Frauds,  contended 
for  by  the  appellee,  could  arise  in  the  case.     The  case  of  Turner  v.  Cool, 
23  Ind.  56,  so  far  as  it  expresses  a  contrary  rule  on  this  point  is  overruled." 
The  later  cases  in  Indiana  recognize  the  validity  of  a  parol  reservation, 
without  the  necessity  of  a  resort  to  the  theory  above  advanced,  see  Hisey 
V.  Troutman,  84  Ind.  115. 

Growing  crops  of  the  lessee  of  a  mortgagor  will  not  pass  under  a  fore- 
closure sale,  Cassilly  v.  Rhodes,  12  Oh.  88. 
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Trees. 

Trees  are  in  general  considered  part  of  the  realty  and  hence  are  within 
the  statute,  Buck  v.  Pickwell,  27  Vt.  157  ;  Putney  v.  Day,  6  N.  H.  430 ; 
Oreen  v.  Armstrong,  1  Den.  550 ;  Warren  v.  Leland,  2  Barb.  613  ;  Kings- 
ley  Y.  Eolhrook,  45  N.  H.  313;  Cady  v.  Sanford,5S  Vt.  632;  Slocum 
V.  Seymour,  36  N.  J.  L.  138;  Mitchell  v.  Billingsley,  17  Ala.  391; 
Eefiin  v.  Bingham,  56  Id.  566 ;  Russell  v.  Myers,  32  Mich.  522 ;  Ear- 
rell  V.  Miller,  35  Miss.  700 ;  Owens  v.  Lewis,  46  Ind.  488 ;  Terrill  v. 
Frazier,  79  Ind.  473.  In  Massachusetts,  a  distinction  has  been  taken 
between  standing  and  growing  trees  and  a  contract  with  reference  to  the 
former  has  been  held  not  within  the  statute,  Glajlin  v.  Carpenter,  4  Mete. 
580,  while  the  grant  of  a  present  estate  in  trees  while  growing  has  been 
held  within  the  statute,  White  v.  Foster,  102  Mass.  375.  The  same  rule 
with  reference  to  standing  trees  had  been  announced  in  Bostwick  v.  Leach, 
3  Day,  476,  and  Erskine  v.  Plummer,  7  Me.  447  (the  latter  case  may 
however  be  sustained  upon  another  ground,  i.  e.,  that  the  timber  was  sold 
to  be  cut  and  carried  away,  making  it  a  case  of  constructive  severance), 
but  does  not  seem  to  be  in  accord  with  the  general  current  of  authority 
or  to  be  supported  by  prior  decisions.  In  commenting  upon  Claflin  v.  Car- 
penter, Bostwick  V.  Leach  and  Erskine  v.  Plummer,  Bennett,  J.,  in 
Buck  V.  Pickwell,  27  Vt.  157,  attributes  the  origin  of  the  notion  to  a  nisi 
prius  decision  of  Teeby,  C.  J.,  said  to  have  been  assented  to  by  Powell, 
J.,  1  Ld.  Ray.  182,  adopted  as  law  in  Bull.  N.  P.  282,  and  cited  with 
approbation  by  Holroyd,  J.,  in  Mayfield  v.  Wadsley,  3  B.  &  C.  364,  but 
overruled  by  Scorell  v.  Boxall,  1  Y.  &  J.  396,  and  Teal  v.  Aviy,  2 
Bred.  &  Bing.  99. 

As  a  rule,  therefore,  a  tree  is  to  be  regarded  as  realty  and  within  the 
statute,  and  so  far  is  the  rule  carried  that  it  will  embrace  "  down  timber" 
when  the  roots  adhere  to  the  soil,  Cockrill  v.  Downey,  4  Kan.  426.  An 
exception  may  be  found,  based  on  the  interest  and  encouragement  of 
trade,  in  trees  and  shrubs  in  a  nursery,  which  are  held  personalty.  Miller 
V.  Baker,  1  Mete.  27,  an  oral  contract  for  sale  thereof  is  good,  not- 
withstanding Statute  of  Frauds,  Whitmarsh  v.  Walker,  Id.  313  ;  and  an 
agreement  that  one  party  should  supply  fruit  trees  and  the  other  cultivate 
them  upon  his  farm  has  been  held  a  contract  affecting  personalty,  Mc- 
Knight  v.  Bobbins,  1  Halsb.  Ch.  229.  But  growing  fruit  trees  not  in  a 
nursery  are  part  of  the  freehold,  Adams  v.  Smith,  Breese,  221. 

Trees  may,  however,  be  severed  and  sold  as  personalty,  and  the  sever- 
ance may  be  constructive.  This  is  admitted  in  Smith  v.  Bryan,  6  Md. 
141,  wherein  Le  Grand,  C.  J.,  quoting  1  Greenleaf  on  Evid.  §  271,  said  that 
where  timber  or  other  produce  of  the  soil  "  is  specifically  sold,  whether  it  is 
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to  be  severed  from  the  soil  by  the  vendor  or  taken  by  the  vendee  under  a 
special  license  to  enter  for  that  purpose,  it  is  still  in  the  contemplation  of 
the  grantees  evidently  and  essentially  a  sale  of  goods  only."  Accordingly 
a  contract  to  cut  wood  on  the  contractor's  land  and  deliver  it  at  a  fixed 
price  per  cord,  is  not  within  the  statute,  for  there  is  no  intention  to  give 
to  the  vendee  any  title  to  the  wood  until  it  has  been  severed  from  the  free- 
hold, Killmore  v.  Howlett,  48  N.  Y.  569 ;  but  the  mere  description  of  tim- 
ber as  so  many  cords  of  wood  is  not  a  sufficient  constructive  severance,  thus 
a  contract  to  sell  "  two  thousand  cords  wood  now  standing  in  the  tree"  is 
within  the  statute,  Knox  v.  Haralson  2  Tenn.  Ch.  232 ;  and  a  contract 
that  defendant  should  cut  all  the  butternut  trees  then  on  a  certain  part  of 
his  farm  and  deliver  them  at  a  certain  mill,  was  held  in  Ellison  v.  Brig- 
ham,  38  Vt.  64,  to  be  within  the  statute.  This  case  at  first  sight  seems 
to  conflict  with  Killmore  v.  Howlett,  but  a  distinction  can  be  found  in  the 
fact  that,' in  the  Vermont  case,  the  trees  were  to  be  delivered  as  trees, 
while  in  the  New  York  case  an  inference  may  be  drawn  that  the  wood 
was  to  be  delivered  as  cord  wood.  In  Killmore  v.  Howlett,  we  have 
Gray,  C,  saying :  "  This  was  not  a  sale  of  the  trees  in  their  standing 
condition  but  under  a  contract  by  the  defendant  to  bestow  work  and  labor 
upon  his  own  material  and  deliver  it  in  its  improved  condition."  On 
the  contrary  in  the  Vermont  case  we  have  Pierpont,  J.,  saying :  "  The 
logs  contemplated  by  the  contract  were  the  trunks  of  the  trees  standing ; 
they  would  be  the  trunks  of  the  trees  when  cut  and  delivered  at  the  mill, 
and  they  would  be  nothing  else.  The  only  change  would  be  in  their 
position  and  location.  No  manufacture  of  the  property  into  anything  that 
would  essentially  change  its  character  was  contemplated  or  required." 

A  sale  of  trees  made  in  contemplation  of  their  removal  from  the  soil  is 
not  within  the  statute,  Cain  v.  McGuire,  13  B.  Mon.  340;  Glaflin  v. 
Carpenter,  4  Mete.  580 ;  Erskine  v.  Plummer,  t  Me.  441.  It  would 
seem,  however,  that  the  removal  contemplated  must  be  immediate  or  to 
take  place  within  a  reasonable  and  limited  time,  and  that  a  sale  of  timber 
to  be  removed  at  the  discretion  or  pleasure  of  the  vendee  is  a  sale  of  realty 
within  the  Statute  of  Frauds.  The  law  has  been  so  declared  in  Paulson's 
Appeal,  61  Pa.  St.  294 ;  Yeahle  v.  Jacob,  33  Id.  376 ;  Wilson  v.  Doug- 
lass, 10  W.  N.  C.  52t ;  Clap  v.  Draper,  4  Mass.  266 ;  but,  on  the  other 
hand,  it  has  been  held  that  such  a. sale  will  not  fall  within  the  statute 
although  no  time  is  fixed  for  removal,  Byassee  v.  Reese,  4  Mete.  (Ky.)  372. 
The  better  rule  appears  to  be  the  one  first  stated,  i.  e.,  that  the  removal 
must  be  in  immediate  contemplation.  , 

It  is  to  be  noted  that  after  an  actual  severance  of  timber,  whether  in 
pursuance  of  a  parol  sale  or  of  a  license  to  enter  and  cut,  no  one,  save  a 
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party  to  the  contract,  a  privy  or  a  representative,  can  question  the  legality 
of  the  proceeding.  Cool  v.  The  Peters  Box  and  Lumber  Co.,  87  Ind. 
531. 

A  severance  may  be  made  of  part  of  the  tree  and  a  contract  therefor  will 
not  be  within  the  statute,  as  where  an  agreement  is  made  that  one  may 
cut  down  trees  and  take  the  bark,  Nettleton  v.  Sikes,  8  Mete.  34. 

In  those  States  where  parol  reservations  are  held  good,  trees  may  be  re- 
served by  parol,  McClintock's  Appeal,  71  Pa.  St.  365;  Safford  v.  An- 
nis,  7  Me.  168. 

Seaweed — Fruit. 

Seaweed  is  not  realty  within  the  statute,  Parsons  v.  Smith,  5  Allen,  578, 
and  the  same  is  the  case  with  reference  to  fruit  whether  mature  or  not, 
Purner  v.  Piercy,  40  Md.  212. 

Emblements. 

In  the  interest  of  husbandry,  emblements  are  not  within  the  statute, 
Sherry  v.  Picken,  10  Ind.  375  ;  but  clover  is  not  regarded  as  an  emble- 
ment, Evans  v.  Inglehart,  6  G.  &  J.  171. 

Tilings  Added  to  Soil. 

So  far  we  have  considered  things  issuing  from  the  land,  it  now  remains 
to  note  the  character  of  things  added  to  the  land  from  without,  and  it  is 
to  be  premised  that  things  personal  in  their  nature  may  become  realty  by 
annexation  or  use  with  land,  the  intention  with  which  such  annexation  or 
use  takes  place  deciding  the  question,  Lapham  v.  Norton,  71  Me.  83.     ~^ 

Manure. 

Manure  made  in  the  course  of  husbandry  is  realty,  Wetherbee  v.  Ulli- 
son,  19  Vt.  379  ;  Fay  v.  Muzzey,  13  Gray,  53 ;  Lewis  v.  Jones,  17  Pa.  St. 
262;  Perry  v.  Garr,  44  N.  H.  118;  Plumer  v.  Plumer,  30  Id.  558; 
Chase  v.  Wingate,  68  Me.  204 ;  Lassell  v.  Peed,  6  Id.  222  ;  Norton  v. 
Craig,  68  Id.  275  ;  Stone  v.  Proctor,  ?  D.  Chip.  108  ;  Fletcher  v.  Herring, 
112  Mass.  382  ;  Daniels  v.  Pond,  21  Pick.  367  ;  Middlebrook  v.  Corwin, 
15  Wend.  169 ;  Conner  v.  Coffin,  22  N.  H.  538 ;  even  if  it  has  been  taken 
from  the  barnyard  and  is  piled  on  the  land,  tf  unbroken  and  not  rotten, 
Fay  V.  Muzzey,  supra;  but  manure  which  has  not  been  made  in  the  course 
of  husbandry  is  personalty,  Needham  v.  Allison,  24  N.  H.  355 ;  and  manure, 
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even  if  made  in  the  course  of  husbandry,  may  be  treated  as  personalty,  if 
the  persons  interested  so  agree  at  any  time  before  its  actual  application  to 
the  land,  Strong  v.  Boyle,  110  Mass.  92. 


Buildings. 

Buildings  are  prima  facie  realty,  and  generally  a  house  built  upon 
realty  is  a  part  of  it,  and  the  mere  fact  that  it  is  erected  by  one  who  does 
not  own  the  soil  will  not  exempt  it  from  being  considered  a  part  of  the 
soil,  Poor  V.  Oakman,  104  Mass.  309 ;  First  Parish  in  Sudbury  v.  Jones, 
8  Cush.  184 ;  Oakman  v.  Dorchester  Mutual  Fire  Insurance  Co.,  98 
Mass.  57  ;  Whitaker  v.  Cawthorne,  3  Dev.  L.  389;  and  the  real  character 
will  adhere  to  the  ruins  of  a  brick  building  which  has  been  destroyed  by 
fire,  Meyers  v.  Schemp,  67  111.  469 ;  Patterson  v.  Gunliffe,  11  Phila.  564 ; 
and  to  fragments  of  a  building  prostrated  by  a  storm,  Sogers  v.  Gilinger, 
30  Pa.  St.  185. 

But  even  a  building  may  be  regarded  as  personal  property  and  so 
pass  without  the  formalities  required  by  the  statute.  Instances  in 
which  a  building  is  to  be  regarded  as  personalty  are,  however,  rare, 
being  confined  principally  to  cases  in  which  the  building  is  a  trade  fix- 
ture, as  a  saw  mill,  Russell  v.  Richards,  10  Me.  429 ;  Yater  v.  Mullen, 
23  Ind.  562  ;  or  malt-house,  Spencer  v.  Darlington,  74  Pa.  St.  286 ;  or 
where  the  building  is  not  firmly  annexed  to  the  soil,  as  a  house  built  upon 
wooden  blocks,  Hinckley  v.  Baxter,  13  Allen,  139  ;  but  a  barn  erected  on 
stone  piers  in  the  way  in  which  barns  are  commonly  constructed  in  the 
country  has  been  held  realty,  Landon  v.  Piatt,  34  Conn.  517.  The  per- 
sonal character  may  be  given  to  the  building  by  contract,  and  it  is  held 
that  when  the  erection  is  under  a  contract  that  the  building  may  be  re- 
moved by  the  builder,  it  will  be  regarded  as  personalty,  Gurtiss  v.  JSoyt, 
19  Conn.  154  ;  District  Township  of  Corwin  v.  Moorehead,  43  Iowa,  466. 

A  mere  verbal  agreement  that  buildings  shall  be  considered  as  personalty 
will  not  impress  that  character  upon  them,  so  as  to  defeat  the  title  of  a  sub- 
sequent purchaser  of  the  land  upon  which  they  are,  Fenlason  v.  Rackliff, 
50  Me.  362. 

The  case  of  Russell  v.  Richards,  10  Me.  429,  is  contra  ;  in  that  case  A. 
the  owner  of  a  mill  privilege  made  a  parol  bargain  with  B.  and  C,  who 
with  A.'s  permission  erected  a  mill ;  the  mill  was  levied  on  as  personalty 
by  a  creditor  and  sold  to  D.,  A.  being  present  at  the  sale  and  stating 
that  he  had  no  claim  to  the  mill,  the  mill  was  left  in  his  possession,  and, 
three  years  afterwards,  he  sold  it,  with  the  mill  privilege,  by  a  deed  of 
warranty  to  E.  who  had  no  notice  of  any  adverse  claim  to  the  mill.     The 
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court  held  that  the  mill  was  never  a  portion  of  the  freehold,  and  that  D. 
could  maintain  trover  against  E.  This  case,  while  sustainable  on  the 
ground  that  the  mill  was  a  fixture,  seems  to  us  very  questionable  if  it  be 
put  on  the  ground  taken  by  the  court  that  the  mill  was  personalty  and  be- 
cause A.  never  had  any  title  to  it  as  such  he  could  not  sell  it,  for  this 
seems  to  beg  the  whole  question,  which  was  how  far  the  erection  of  the 
building  on  A.'s  land  made  it  a  part  of  the  land,  so  far  as  concerned  an 
innocent  purchaser  without  notice  of  the  claim  of  title  to  the  mill  as  per- 
sonalty. 

In  School  District  of  Wilkins  Township  v.  Milligan,  88  Pa.  St.  96, 
where  a  school  district  had  erected  a  school-house  upon  the  land  of  the 
defendant  and  had  used  the  same  for  several  years  and,  afterwards,  agreed 
that  if  the  defendant  would  pay  a  certain  amount  for  the  old  house,  it  would 
abandon  it  and  erect  a  new  school-house  elsewhere,  it  was  held  that  such 
agreement  was  not  within  the  Statute  of  Frauds,  and  that  the  school 
board,  having  withdrawn  from  the  old  premises,  could  recover  the  agreed 
consideration  from  the  defendant. 

As  a  consequence  of  the  ability  to  impress  a  personal  character  upon 
buildings,  an  agreement  by  a  landlord  that  buildings  to  be  erected  by  the 
tenant  shall  be  so  considered,  or  shall  be  removable  by  the  tenant,  is  not 
within  the  Statute  of  Frauds,  for  it  grants  no  interest  in  the  land,  it  is 
merely  a  license  to  the  tenant  to  place  his  house  or  barn  upon  the  land- 
lord's soil,  without  risking  its  forfeiture  as  having  been  presumably  dedi- 
cated to  the  freehold,  Dubois  v.  Kelly,  10  Barb.  496  ;  Powell  v.  McAshan, 
28  Mo.  10 ;  and  where  there  has  been  such  an  agreement  for  removal,  as 
renders  the  building  personalty,  an  agreement  for  its  sale  may  be  made  by 
parol,  Spencer  v.  Darlington,  74  Pa.  St.  286  ;  Keyser  v.  District  No.  8,  35 
N.  H.  ill,  but  while  a  building  may  be  sold  as  personalty  to  be  removed 
within  a  reasonable  time,  the  right  of  removal  may  be  lost  by  lack  of  due 
diligence,  as  where  a  purchaser  does  not  remove  the  building  before  the 
land  has  been  sold  to  a  third  person,  Shaw  v.  Garbrey,  13  Allen,  462. 

or 

Fixtures. 

A  trade  fixture  will,  as  a  rule,  be  regarded  as  personalty,  although  its 
character  as  real  or  personal  may  be  so  fixed  by  an  agreement  between  a 
mortgagor  and  mortgagee  as  to  affect  subsequent  purchasers  or  mort- 
gagees, Frederick  v.  Devol,  15  Ind.  357,  and  there  are  cases  which  treat 
fixtures  as  within  the  statute.  Noble  v.  Bosworth,  19  Pick.  314  ;  Hutchins 
V.  Masterson,  46  Tex.  551 ;  but  the  decision  of  the  question  is  depen- 
dent upon  the  intention  with  which  the  fixture  is  affixed,  and  it  may 
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be  laid  down  that  machinery  placed  within  a  building  as  a  trade  fixture,  even 
if  it  be  firmly  attached  thereto,  is  personalty  and  not  within  the  statute,  Hey 
v.  Bruner,  61  Pa.  St.  8t.  In  the  report  of  an  early  case,  this  statement 
seems,  from  the  syllabus,  to  have  been  qualified  by  the  condition  that  the 
machinery  should  be  capable  of  removal  without  violence,  Bostwick  v. 
Leaeh,  3  Day,  472,  but  the  opinion  of  the  court  adds  no  such  qualifica- 
tion, it  says :  "  When  there  is  a  sale  of  property,  which  would  pass  by  a 
deed  of  land,  as  such,  without  any  other  description,  if  it  can  be  separated 
from  the  freehold  and  by  the  contract  is  to  be  separated,  such  contract  is 
not  within  the  statute" — and  the  general  rule  is  that  while  machinery,  in- 
tended to  be  and  compose  part  of  the  realty  to  which  it  is  attached,  will 
pass  with  the  realty,  by  a  deed  thereof,  Lapham  v.  Norton,  71  Me.  83,  yet 
a  parol  severance  may  be  made,  see  Smith  v.  Odom,  63  Ga.  499. 

Gas  Fixtures. 

Gas  fixtures  are  personalty,  Jarechi  v.  Philharmonic  Society,  79  Pa. 
St.  403. 

Pew. 

An  interest  in  a  pew  is  held  within  the  statute.  First  Baptist  Church  of 
Ithaca  V.  Bigelow,  16  Wend.  28,  and  see  Stoddert  v.  The  Vestry,  2  G.  & 
J.  227,  but  in  Pennsylvania  it  is  held  personalty,  see  Church  v.  Wells^s 
Executors,  24  Pa.  St.  249,  in  which  Lowrie,  J.,  after  referring  to  the 
difference  between  the  right  to  a  pew  in  England  and  in  this  country 
growing  out  of  the  difference  between  an  established  church  and  volun- 
tary associations  said :  "  As  property,  therefore,  it  is  so  conditional  and 
unpermanent  that  it  cannot  be  called  real  estate,  and  it  must  necessarily 
pass  to  the  personal  representative." 

Estates.    Interests  in  Iiand  within  Statute. 

We  come  now  to  the  consideration  of  what  estates  or  interests  in  land 
are  held  to  be  within  the  statute.  It  is  of  course  unnecessary  to  state  that 
all  legal  estates*  which  are  mentioned  within  the  statutes  of  the  different 
States  so  far  fall  within  their  provisions  that  they  can  be  neither  created 
nor  conveyed  without  writing  or  in  some  cases  without  deed — ^but  there 
are  some  interests  about  which  there  has  been  some  doubt  with  regard  to 
the  operation  of  the  statute,  and  some  which  stand  in  the  position  of  being 

*  For  a  discussion  of  the  effect  of  the  Statute  of  Frauds  upon  leases  see  ante,  Vol. 
II. 
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acted  upon  by  the  statute  in  some  respects  and  not  in  others.  We  shall 
consider  first  legal  estates  properly  so  called  which  have  been  the  subject 
of  litigation. 

Dower. 

Dower  is  within  the  statute  so  far  that  it  cannot  be  released  or  con- 
veyed by  parol  or  its  release  or  conveyance  so  proved,  Davis  v.  McDon- 
ald, 42  Ga.  205;  Oiles  v.  Moore,  4  Gray,  600;  Garnall  v.  Wilson,^'il 
Ark.  62 ;  White  v.  White,  16  N.  J.  L.  202 ;  Lothrop  v.  Foster,  51  Me. 
367;  Wright  v.  De  Groff,  14  Mich.  164;  Worthington  v.  Middleton,  6 
Dana,  300 ;  Keeler  v.  Tatnell,  23  N.  J.  L.  62 ;  Gollinson  v.  Jackson,  14 
Rep.  470 ;  and  this  applies  to  dower  inchoate  as  well  as  consummate, 
Davis  V.  Davis,  61  Me.  395  ;  and  applies  to  the  statutory  interest  of  a 
wife  in  her  husband's  land,  Watterson's  Appeal,  95  Pa.  St.  312 ;  and  a 
promise  to  procure  the  relinquishment  of  dower  by  the  vendor's  wife  is 
within  the  statute,  Martin  v.  Wharton,  38  Ala.  637;  but  dower  in  an 
equity  is  not  within  the  statute,  Malin  v.  Goult,  4  Ind.  535. 

Dower  is,  however,  assignable  by  parol,  Gurtis  v.  Hobart,  41  Me.  230 ; 
Johnson  v.  Morse,  2  N.  H.  48 ;  Lenfers  v.  Henke,  73  111.  405 ;  Gonant 
V.  Little,  1  Pick.  189 ;  Jones  v.  Brewer,  Id.  314 ;  Oihhs  v.  Esty,  29  N. 
Y.  S.  C.  266,  and  it  may  be  so  demanded.  Luce  v.  Stubbs,  35  Me.  92 ; 
Lothrop  V.  Foster,  51  Id.  367,  for  the  assignment  does  not  create  or  pass 
any  estate  to  the  widow  but  merely  points  out  the  limits  within  which  the 
right  of  the  widow  is  to  be  enjoyed. 

Easement. 

An  easement  is  within  the  statute,  Bullen  v.  Bunnels,  2  N.  H.  255 ; 
Dyer  v.  Sanford,  9  Mete.  395;  Gollam  v.  Hooker,  1  Rawle,  108; 
Banghart  v.  Flummerfelt,  43  N.  J.  L.  28 ;  Garleton  v.  Bedington,  21 
N.  H.  291 ;  Butt  v.  Napier,  14  Bush,  39 ;  Nellis  v.  Munson,  108  N.  Y. 
453 ;  Curtis  v.  Noonan,  10  Allen,  406 ;  Gayuga  B.  B.  Go.  v.  Mies,  20 
N.  Y.  S.  C.  170.  This  has  been  held  with  reference  to  a  right  of  way, 
Barbour  v.  Pierce,  42  Cal.  657;  Bobinson  v.  Thrailkill,  110  Ind.  117; 
Butt  V.  Napier,  14  Bush,  39;  Ferrell  v.  Ferrell,  1  Baxt.  329;  Hall  v. 
McLeod,  2  Mete.  (Ky.)  28 ;  Gollam  v.  Hooker,  1  Rawle,  108 ;  and  the 
statute  has  been  applied  to  the  case  of  a  promise  to  open  a  street,  Bichter 
V.  Irvnn,  28  Ind.  26. 

In  Iowa,  a  verbal  contract  for  the  conveyance  of  a  right  of  way  has 
been  upheld,  where  followed  by  possession  in  accordance  with  the  contract 
and  where  the  alleged  consideration  had  been  paid,  Puttman  v.  Haltey, 
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24  Iowa,  425.  It  may  be  remarked  that  this  case  partakes  rather  of  the 
character  of  the  reformation  of  a  deed  than  simply  of  that  of  the  enforce- 
ment of  a  parol  contract.  The  facts  as  found  being  that  the  defendant  had 
made  a  contract,  for  the  consideration  of  $500,  to  convey  to  the  plaintiff  a 
certain  piece  of  land  and  a  right  of  way  connecting  the  same  with  a  public 
road;  a  deed  was  made  reciting  the  consideration  of  $500  and  conveying 
the  land  only ;  the  plaintiff  however  entered  upon  and  enjoyed  the  way  for 
some  two  years  and  then  filed  a  petition  to  compel  the  defendant  to  exe- 
cute a  deed  for  the  way.  A  decree  was  accordingly  made  in  conformity 
to  the  prayer.  It  will  be  seen  that  this  was,  in  effect  although  not 
nominally,  a  reformation  of  the  deed  first  executed. 

The  statute  has  been  held  to  cover  a  water  right,  whether  the  convey- 
ance be  regarded  as  affecting  the  title  to  the  underlying  soil  or  not,  Bullen 
V.  Runnels,  2  N.  H.  255 ;  right  to  back  water  upon  the  land  of  another, 
Cook  V.  Pridgcn,  45  Ga.  331 ;  Bridges  v.  Parcel!,  1  D.  &  B.  L.  492 ;  to  flow 
lands,  Hazleton  v.  Putnam,  3  Chand.  lit ;  Morrill  v.  Mackman,  24  Mich. 
279 ;  to  erect  and  maintain  a  dam  for  permanent  purposes,  Thompson  v. 
Gregory,  4  Johns.  81 ;  Olute  v.  Carr,  20  Wise.  531 ;  Mumford  v.  Whit- 
ney, 15  Wend.  380  ;  to  flow  or  drip  the  roof  of  another.  Tanner  v.  Valen- 
tine, 75  111.  624 ;  to  drain,  Wiseman  v.  Lucksinger,  84  N.  Y.  31 ;  to  main- 
tain a  ditch,  Morse  v.  Oopeland,  2  Gray,  302 ;  to  build  a  culvert  and  so 
divert  water.  Foot  v.  New  Haven  &  Northampton  Company,  23  Conn.  214  ; 
but,  in  Maine,  a  right  to  flow  the  lands  of  another  in  order  to  raise  water 
to  carry  on  a  mill  is  held  not  within  the  Statute  of  Frauds,  for  the  reason 
that  such  right,  subject  to  the  payment  of  damages  occasioned  by  its  exer- 
cise, is  given  by  the  statute  regulating  mills,  Clement  v.  Durgin,  5  Me.  9  ; 
and  in  Massachusetts,  under  a  statute  regulating  the  erection  of  mills  similar 
to  that  in  force  in  Maine,  an  agreement  not  to  claim  damages  for  flowing 
one's  land,  if  the  other  party  will  erect  a  dam  and  mill,  is  not  within  the 
statute,  Smith  v.  Goulding,  6  Cush.  154 ;  as  said  by  Shaw,  C.  J. :  "  The 
right  of  the  respondent  to  erect  his  mill  and,  thereby,  flow  the  complainant's 
land  was  not  founded  on  the  complainant's  permission ;  it  was  a  right  de- 
rived from  the  statute,  which,  as  owner  of  the  land,  the  complainant  could 
not  prevent  or  control.  The  only  effect  of  the  agreement  found  by  the  jury, 
therefore,  was  that,  in  case  the  respondent  should  so  erect  his  mill,  the 
complainant  could  claim  no  damages.  It  was  not  an  agreement  by  which 
any  right,  interest  or  easement  in  land  was  to  be  transferred  and,  therefore, 
not  within  the  statute  requiring  such  conveyances  to  be  in  writing.  It 
was  a  claim  for  pecuniary  damages  and,  therefore,  might  be  waived  by  a 
parol  agreement."  And  see  Snow  v.  Moses,  53  Me.  546 ;  Barling  v. 
Blackstone  Manuf.  Co.,  16  Gray,  187.    Accordingly  an  agreement  to 
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take  certain  annual  compensation  where  the  land  has  been  flowed  under  the 
mill  acts,  if  the  dam  be  not  raised  above  a  certain  height,  is  not  within  the 
statute,  Short  v.  Woodward,  13  Gray,  86  ;  but  such  an  agreement  will  not 
bind  a  successor  in  title,  Fitch  v.  Seymour,  9  Mete.  462,  and  where  a  seal 
is  required  for  a  release  the  same  rule  applies  to  an  unsealed  writing, 
Cobb  V.  Fisher,  121  Mass.  169;  Snow  v.  Moses,  53  Me.  546;  Craig  v. 
Lewis,  110  Mass.  3tt.  In  New  Hampshire,  a  license  to  enter  on  land 
and  lay  down  aqueduct  logs,  with  leave  to  enter,  from  time  to  time,  to  ex- 
amine and  repair  the  logs,  has  been  held  not  to  be  within  the  statute,  Samp- 
son V.  Burnside,  13  N.  H.  264. 

A  right  to  enter  upon  land  at  all  times  is  within  the  statute.  Billion  v. 
Crook,  11  Bush,  321 ;  Cook  v.  Stearns,  11  Mass.  533  ;  but  the  right  of 
entry  given  by  a  theatre  ticket  is  a  mere  license  and  not  an  interest  in 
realty,  McCrea  v.  Marsh,  12  Gray,  211. 

In  genefal,  it  may  be  said  that  a  mere  license  to  enter  upon  land,  or  a 
beneficial  license  to  be  exercised  upon  land  for  a  temporary  purpose,  is  not 
the  transference  of  such  an  interest  in  land  as  requires  a  writing  to  give  it 
validity.  It  is  true,  as  said  by  Kent,  that  "  the  distinction  between  a  privi- 
lege or  easement  carrying  an  interest  in  the  land  and  requiring  a  writing 
within  the  Statute  of  Frauds  to  support  it  and  a  license,  which  may  be  by 
parol,  is  quite  subtile  and  it  becomes  difficult  in  some  of  the  cases  to  discern 
a  substantial  difference  between  them,"  3  Kent  Com.  452 ;  but  the  distinc- 
tion and  the  rule,  with  reference  to  it,  above  stated  are  well  established, 
Mumford  v.  Whitney,  15  Wend.  380;  Whitmarsh  v.  Walker,  1  Mete, 
313;  but  we  must  be  careful  to  distinguish  what  is,  in  fact,  a  mere 
license  to  do  some  temporary  act  from  an  attempt,  under  the  name  of  a 
license,  to  give  a  permanent  interest  in  land — for  merely  calling  a  thing  a 
license  does  not  take  it  out  of  the  Statute  of  Frauds,  Mumford  v.  Whitney, 
15  Wend.  380;  Branch  v.  Doane,  17  Conn.  402;  Morrill  v.  Machman, 
24  Mich.  279. 

The  right  of  the  first  builder  of  a  party  wall  is  realty.  Knight  v.  Beenken, 
30  Pa.  St.  372,  but  a  mere  license  to  insert  beams  in  a  house  does  not  give 
an  interest  in  land  within  the  Statute  of  Frauds,  McLarney  v.  Pettigrew, 
3  E.  D.  Sm.  111. 

A  license  to  mine  coal  or  minerals  is  within  the  statute,  Kamphouse  v. 
Gaffner,  73  111.  453  ;  Anderson  v.  Sampson,  21  Iowa,  399;  and  the  rule  is 
stated  in  Bainbridge  on  Mines  to  be  that  every  license  which  authorizes  to 
be  done  such  acts,  as  not  only  require  to  be  performed  upon  the  land,  but 
which  gives  also  some  usufruct  of  the  land  itself,  is  properly  a  grant  of  an 
incorporeal  hereditament  and  must  be  created  and  transferred  by  deed, 
Bainbridge  on  Mines,  266. 
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It  is  true  that,  in  Anderson  v.  Sampson,  it  was  also  held  that  a  parol 
license  to  mine,  when  accompanied  by  possession  of  the  mine  on  the 
part  of  the  licensee  or  vendee,  was  irrevocable,  but  this  is  merely  an  in- 
stance of  the  numerous  class  of  cases  in  which  the  courts  have  declared 
contracts  executed  and,  therefore,  exempted  from  further  control  by  the 
statute,  or  in  which  the  principle  of  estoppel  has  been  applied  in  order  to 
prevent  the  setting  up  of  the  Statute  of  Frauds — and  in  some  of  which 
cases  the  courts  seem  to  have  exercised  a  considerable  amount  of  inge- 
nuity to  escape  applying  strictly  the  rule  of  the  statute  and  to  avoid  say- 
ing ita  lex  scripta  est.  With  this  class  of  cases  this  note  is  not  con- 
cerned. 

A  contract  which  provides  for  the  sale  of  something  which  is,  at  the  time 
of  making  the  contract,  realty,  but  which  before  the  title  passes  to  the  vendee 
is  to  be  converted  into  personalty,  does  not  give  an  interest  in  the  realty 
and  is  not  within  the  Statute  of  Frauds,  e.  g.,  a  contract  by  the  terms  of 
which  one  person  is  to  make  bricks  on  the  soil  of  another  and  to  obtain 
title  to  the  bricks  after  he  has  paid  the  land  owner  for  the  clay  and  wood 
used  and  consumed  in  their  manufacture,  Brown  v.  Morris,  83  N.  C. 
251. 

Improvement. 

A  contract  to  pay  for  improvements  is  not  within  the  statute,  Frear  v. 
Hardenbergh,  5  Johns.  272;  Benedict  v.  Beebee,  11  Id.  145;  Gassell  v. 
Collins,  23  Ala.  676  ;  so  their  relinquishment,  Sutton  v.  Sears,  10  Ind.  223, 
and  where  a  tenant  is  given  by  statute  an  equitable  claim  for  his  improve- 
ments, such  claim  is  transferable  by  parol,  Lombard  v.  Buggies,  9  Me. 
62. 

An  old  case,  Wells  v.  Deming,  2  Root,  149,  went  further  than  any  of  those 
cited  above  and  held  that  the  "use  and  improvement  of  land  was  not  within 
the  statute" — but  the  better  opinion  is  that  the  exemption  from  the  statute 
must  be  confined  to  the  mere  improvements,  as  said  by  Sutherland,  J.,  in 
Lower  v.  Winters,  7  Cow.  263:  "Improvements  upon  land,  distinct  from 
the  title  in  possession  are  not  an  interest  in  land  within  the  meaning  of 
the  statute.  They  are  only  another  name  for  work  and  labor  bestowed  on 
the  land ;  and  a  parol  promise  to  pay  for  work  already  done  or  to  be  done 
upon  land  never  has  been  held  to  come  within  the  statute.  Year  v.  Har- 
denbergh, 5  Johns.  276;  Benedict  v.  Beebee,  11  Johns.  145.  In  Howard 
V.  Easton,  7  Johns.  205,  the  contract  was  for  the  sale  of  the  possession 
and  improvements.  This  was  held  to  be  within  the  statute.  The  court 
remarked  that  possession  must  be  considered  an  interest  in  land.  It  is 
prima  facie  evidence  of  title." 
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Restriction  of  Use. 

An  agreement  to  restrict  the  use  of  land  gives  an  interest  within  the 
statute.  Accordingly,  in  Try  on  v.  Mooney,  9  Johns.  358,  it  was  held  that 
it  could  not  be  shown  by  parol  that  a  tenant,  to  whom  land  had  been 
leased,  had  agreed  that  he  should  not  have  the  pasture  of  the  land,  except 
for  his  own  team  when  at  work  on  the  farm  ;  and  in  Louisiana,  any  fact 
which  restrains  the  owner's  control  or  enjoyment  of  his  property  is  said  to 
be  "to  some  extent  an  alienation  of  his  property,"  and  when  the  subject 
of  the  pact  is  realty  the  pact  is  held  to  give  an  interest  within  the  statute 
of  frauds,  Duncan  v.  Labouisse,  9  La.  Ann.  49 ;  hence  parol  evidence 
cannot  be  given  to  establish  the  right  to  put  up  an  iron  pillar,  as  part  of  a 
front  wall,  to  rest  upon  land  of  another.    Id. 

Right  to  Erect  Mill. 

A  right  to  erect  a  mill  on  the  land  of  another  is  within  the  statute, 
Trammell  v.  TrammeU,  11  Rich.  471. 

Liens.  • 

A  lien  upon  land  cannot  be  created  by  parol,  Lang  v.  Wilkinson,  57 
Ala.  259  ;  but  a  vendor's  lien  may  be  released  by  parol,  Moshier  v.  Meek, 
80  111.  79  ;  whether  it  may  be  assigned  by  parol  is  under  the  authorities 
more  doubtful ;  it  is  held  in  Doggett  v.  Patterson,  18  Tex.  158,  that  it 
may,  but  that  it  may  not  in  Eightower  v.  Rigshy,  56  Ala.  126 ;  Lang  v. 
Wilkinson,  57  Id.  259.  It  is  to  be  noted  that  the  Texas  statute,  under 
which  Doggett  v.  Patterson  was  decided,  in  terms  embraced  only  contracts 
for  the  sale  of  land,  and  did  not  in  terms  extend  to  ''  any  interest  in  or 
concerning  them." 

The  lien  of  a  judgment  is  held  assignable  by  parol  in  Winberry  v. 
Koonce,  83  N.  C.  351.  A  homestead  cannot  be  subjected  to  liability  for 
debts  by  parol.  Butt  v.  Howell,  50  Iowa,  535. 

A  mechanic's  lien  held  under  the  California  statute  to  require  as  a  sup- 
port a  writing,  as  said  by  Murray,  C.  J.,  in  Bitter  v.  Stevenson,  7  Cal. 
388 :  "  Under  our  statute,  every  conveyance  whereby  real  estate  is 
aliened,  mortgaged,  assigned,  charged,  or  affected  must  be  in  writing.  A 
mechanic's  lien  is  in  the  nature  of  a  mortgage  and  is  a  charge  on  the  land." 

Rent. 

Rent  which  has  not  accrued  is  such  an  interest  in  realty  that  its  reser- 
vation out  of  a  conveyance  cannot  be  shown  by  parol,  Winn  v.  Mure- 
head,  52  Iowa,  64. 
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Mortgage. 

A  promise  to  execute  a  mortgage  falls  within  the  statute,  Binion  v. 
Browning,  26  Mo.  270 ;  Glabaugh  v.  Pyerly,  T  Gill,  354 ;  so  one  to  give 
security  in  land,  Bailey  v.  Warner,  28  Vt.  ST  ;  and  an  agreement  that 
certain  land  shall  be  substituted  for  another  in  a  mortgage,  Castro  y. 
Ulies,  13  Tex.  229. 

Pre-Emption  Claim.    Land  Certificates. 

What  is  known  as  a  squatter's  claim,  i.  e.,  a  right  obtained  by  occupa- 
tion of  public  lands,  good  against  all  but  the  United  States,  is  within  the 
Statute  of  Frauds,  Hayes  v.  Skidmore,  27  Ohio  St.  331. 

A  pre-emption  claim  is  not  within  the  statute  and  may  be  assigned  by 
parol,  Bledsoe  v.  Cains,  10  Tex.  455.  The  same  may  be  said  of  other 
interests  in  land  in  which  there  is  no  individual  proprietorship,  as  an 
unlocated  land  certificate,  Miller  v.  Roberts,  18  Id.  16 ;  Watkins  v.  Gil- 
kerson,  10  Id.  340  ;  Porter  v.  Burnett,  60  Tex.  220 ;  James  v.  Drake, 
39  Id.  143 ;  Cox  v.  Bray,  2«  Id.  247 ;  for,  as  said  by  Moore,  C.  J.,  in 
the  case  last  cited:  "the  certificate  of  itself  does  not  give  to  or  vest 
in  the  grantee  a  title  to  land  but  a  right  to  acquire  it."  In  JReed  v. 
McOrew,  5  Ohio,  375,  where  the  contract  under  consideration  was  an 
agreement  to  transfer  a  certificate  of  entry  of  land,  the  court  seemed  to 
go  even  farther,  in  holding  the  contract  good  although  resting  in  parol, 
Hitchcock,  J.,  saying:  "This  was  not  a  'contract  for  sale  of  lands,'  or  of 
'  any  interest'  in  lands.  It  was  merely  a  contract  for  the  transfer  of  a 
certificate  which  would  not  vest  in  the  person  to  whom  the  transfer  was 
made  any  'interest  in  the  land.'  The  only  effect  would  be  to  place  in  his 
hands  evidence  which,  upon  the  payment  of  a  certain  sum  of  money, 
would  enable  him  to  procure  an  interest  in  the  land." 

But  after  location  the  land  represented  by  the  certificate  has  been  held 
to  come  within  the  statute,  Simpson  v.  Chapman,  45  Tex.  560. 

Bid  at  Sheriff's  Sale. 

A  bid  at  a  sheriff's  sale  is  not  within  the  statute,  but  is  assignable  by 
parol,  so  that  the  sheriff  is  justified  in  making  his  deed  to  the  assignee. 
Den  d.  Testerman  v.  Poe,  2  D.  &  B.  Law,  103.  And  so  an  agreement  by 
one  who  has  purchased  land  at  a  tax  sale,  pending  the  period  of  redemp- 
tion, that  the  owner  need  not  redeem  within  the  said  period  but  shall, 
after  the  purchase  has  ripened  into  a  title,  receive  a  quit  claim  deed  from 
the  purchaser,  on  payment  of  the  sum  required  for  redemption,  is  one  not 
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within  the  statute  and  is  enforceable  in  equity,  Judd  v.  Mosely,  30  Iowa, 
423. 

Damages  on  Taking  IJand  for  Public  Use. 

Damages  arising  from  the  taking  of  land  for  a  highway  have  been  held 
releasable  by  parol,  Fuller  v.  County  Commissioners  of  Plymoidh,  15 
Pick.  81. 

Equitable  Interests. 

Equitable  interests  fall  within  the  statute,  Hogg  v.  Wilkins,  1  Grant, 
67  ;  Shoof stall  v.  Adams,  2  Id.  209  ;  Meason  v.  Kaine,  63  Pa.  St.  835  ; 
Holmes  v.  Holmes,  86  N.  C.  205;  Ghenoweth  v.  Lewis,  9  Oreg.  150; 
Marble  v.  Marble,  Jr.,  5  N.  H.  374  ;  Simms  v.  Killian,  12  Ired.  L.  252. 

In  Pennsylvania,  the  law  upon  the  subject  of  equitable  estates  dif- 
fered, for  a  long  time,  from  the  generally  received  law,  and  was  that 
an  equitable  estate  could  not  be  conveyed  without  a  writing,  but  such 
an  interest  could  be  created  by  parol.  This  resulted  from  the  omission 
in  the  Pennsylvania  of  the  seventh  section  of  the  English  statute.  This 
was  decided  in  Murphy  v.  Hubert,  7  Pa.  St.  420,  in  delivering  the 
opinion  in  which  case  Gibson,  C.  J.,  said:  "That  the  first 'three  sec- 
tions of  the  English  statute,  forming  by  consolidation  the  first  in  our 
Act,  are  applicable  exclusively  to  legal  estates,  is  demonstrable  by  the  fact 
that  trusts  were  specifically  provided  for  in  the  omitted  section,  though 
those  sections,  like  our  own  sections,  contain  the  clause  'in  law  or  equity,' 
on  which  the  opposite  by  the  others  is  founded.  The  obvious  design 
of  it  was  to  prevent  an  equitable  estate  from  being  transferred,  and  the 
design  of  the  seventh  section  was  to  prevent  a  trust  estate  from  being 
created  by  parol.  To  be  convinced  of  this  it  is  necessary  only  to  com- 
pare the  first  and  seventh  sections  side  by  side.  What  then  do  we  gather 
from  our  own  statute  in  which  the  seventh  is  omitted  ?  Beyond  a  doubt 
an  equitable  estate  in  Pennsylvania,  such  as  the  interest  of  a  vendee,  by 
articles  of  agreement,  cannot  be  conveyed  by  parol  without  part  execution 
by  delivery  of  possession  ;  and  this  by  force  of  the  statute  in  question  ; 
for  the  recording  Acts  do  not  make  registry  essential  to  the  validity  of  a 
conveyance,  but  it  is  a  different  thing  to  control  the  creation  of  a  parol 
declaration  of  trust.  Now  all  this  was  known  to  the  transcriber  of  the 
adopted  sections  of  the  English  .statute  ;  for  it  is  evident  from  the  masterly 
manner  in  which  they  were  consolidated  by  him  that  he  was  a  lawyer  of 
no  little  skill ;  and  why  was  the  seventh  section  with  several  others 
omitted  ?     Certainly  to  prevent  its  provisions  from  becoming  the  law  of 
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the  land ;  and  how  can  we  make  them  the  law  of  the  land  in  the  face  of 
such  a  demonstration  of  legislative  intention  ?  •  Our  decisions  in  support 
of  resulting  trusts  are  founded  upon  an  assumption  that  we  dare  not ;  for 
as  such  trusts  are  excepted  in  England  only  by  force  of  the  eighth  section, 
which  is  also  omitted,  it  would  follow  that  if  the  creation  of  parol  trusts 
is  forbidden  by  our  statutes  there  would  be  no  exception  at  all  to  it,  because 
we  would  look  into  it  in  vain  for  a  sentence  on  the  subject.  ...  As  was 
intimated  in  Fugh  v.  Good,  3  W.  &  S.  56,  much  misconception  has  arisen 
by  looking  into  the  English  statute  and  the  decisions  upon  it,  and  not  ex- 
clusively to  our  own.  Perhaps  no  decision  has  declared  in  words  that  an 
express  parol  declaratjon  of  trusts  is  valid  in  Pennsylvania ;  but  all  the 
decisions  in  support  of  implied  trusts  have  gone  on  a  principle  which  ex- 
tends equally  to  them." 

Following  this  decision,  in  Meason  v.  Kaine,  63  Pa.  St.  385,  Shars- 
WOOD,  J.,  says :  "  We  ought  to  lay  out  of  view  all  the  cases  down  to 
Murphy  v.  Hubert,  7  Barr,  420,  in  which  it  was  decided  at  last,  though 
much  I  believe  to  the  dissatisfaction  of  the  profession,  that  a  trust  might 
be  created  m  the  State  by  a  verbal  agreement  or  admission  of  a  grantee  in 
an  absolute  deed,  because  the  seventh  section  of  the  English  statute  21 
Car.  2,  c.  3,  had  not  been  re-enacted  here.  The  fourth  section  of  the  Act 
of  April  22,  1856,  P.  L.  533,  has  now  provided  that  all  declarations  or 
creations  of  trusts  or  confidences  of  land  and  all  grants  and  assignments 
thereof  shall  be  manifested  in  writing  signed  by  the  party  holding  the 
title  thereof" 

The  seventh  section  of  the  English  Act  is  in  effect  re-enacted  in  Ala- 
bama, Arkansas,  California,  Colorado,  Dakotah,  Florida,  Illinois,  Kansas, 
Maine,  Massachusetts,  Michigan,  Mississippi,  Missouri,  Montana,  Ne- 
braska, Nevada,  New  Hampshire,  New  Jersey,  New  York,  Oregon, 
Pennsylvania,  Utah,  Vermont,  and  Wisconsin.  See  the  collection  of 
statutes  in  the  appendix  to  Reed  on  the  Statute  of  Frauds. 

Partnership  Lands. 

An  interesting  question  arises,  how  far  are  partnership  lands  within  the 
statute  ? 

It  is  universally  recognized  that  partnership  lands,  for  many  purposes, 
are  to  be  regarded  as  personalty,  but  this  is  very  far  from  saying  that  the 
realty  owned  by  a  partnership  is,  for  all  purposes,  converted  into  person- 
alty, for  example,  the  rules  that  the  realty  may  be  regarded  as  personalty 
does  not  operate  outside  of  the  partnership  exigencies  as  to  persons  having 
no  relation  to  the  partnership,  Black  v.  Black,  15  Ga.  445. 
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How  land  is  to  become  partnership  assets  and  hence,  quoad  the  partner- 
ship, personalty,  is  a  matter  of  some  interest.  The  rule  is  that  where  land  is 
to  be  brought  into  the  firm,  by  either  partner,  or  by  the  partners  who  pur- 
chase land  as  individuals,  the  intention  to  do  so  must  be  manifested  by  deed, 
Bidgway,  Budd  &  Go.'s  Appeal,  15  Pa.  St.  177 ;  Lancaster  Bank  v.  My- 
ley,  13  Id.  544;  Lef ewe's  Appeal,  69  Id.  122  ;  McCormick's  Appeal,  57 
Id.  54  ;  the  writing,  however,  need  not  be  by  one  of  the  firm  ;  a  sheriff 's 
deed  to  the  firm  will  suffice,  Lancaster  Bank  v.  Myley,  supra;  and  the 
same  effect  is  worked,  through  the  implication  of  a  trust,  where  the  land 
is  purchased  with  partnership  funds  or  on  partnership  responsibility,  Nutt 
V.  Mechanics'  Bank,  4  Cr.  C.  C.  102 ;  Buffum  v.  Buffum,  49  Me.  108 ; 
Collins  V.  Decker,  70  Id.  23 ;  Dyer  v.  Clark,  5  Mete.  562  ;  Fairchild  v. 
Fairchild,  64  N.  Y.  471 ;  but  to  raise  a  trust  for  the  partnership  it  is 
necessary  that  the  land  be  actually  purchased  with  partnership  funds  or 
on  partnership  responsibility,  the  mere  incidental  payment  out  of  partner- 
ship funds  of  an  instalment,  due  upon  an  antecedent  contract,  made  upon 
individual  responsibility,  will  not  raise  such  a  trust,  Wheatley's  Heirs  v. 
Calhoun,  12  Leigh,  264. 

Land  sometimes  is  not  only  partnership  property,  but  the  article,  if 
the  term  may  be  used,  in  which  the  partnership  deals ;  the  question  then 
comes  whether  the  formation  of  a  partnership  for  the  purpose  of  dealing 
in  land  is  a  contract  respecting  an  interest  in  land  within  the  Statute  of 
Frauds.  Upon  this  question  the  courts  of  this  country  have  differed. 
The  earliest  leading  case  upon  one  side  of  this  subject  arose  in  Maine  in 
1838,  and  was  brought  in  the  United  States  Circuit  Court,  Smith  v.  Burn- 
ham,  3  Sumn.  435.  A  contract  had  been  made  by  parol  to  enter  into  a 
partnership  in  business  in  purchasing  and  selling  land  and  lumber  within 
the  State  of  Maine,  and  a  bill  was  filed  to  enforce  the  contract ;  against 
the  bill  was  set  up  the  Statute  of  Frauds. 

Story,  J.,  in  delivering  the  opinion  of  the  court,  said :  "  It  [the  bill]  in- 
sists upon  a  parol  co-partnership  for  the  purchase  and  sale  of  lands  for  the 
joint  account  of  the  partners.  If  so,  this  is  clearly  the  case  of  a  parol  con- 
tract respecting  an  interest  in  lands.  It  was  contemplated,  according  to  the 
very  structure  of  the  bill  itself,  that  upon  every  purchase  made  under  the 
supposed  contract  of  partnership  the  plaintiff  should  have  an  interest  in  the 
lands  purchased  to  the  extent  of  one  moiety  or  his  share  in  the  partner- 
ship. Now,  if  the  purchase  was  made  in  the  name  of  Burnham,  as  to  one 
moiety,  it  was  to  be  in  trust  for  the  plaintiff.  By  the  Statute  of  Frauds 
all  estates  made  or  created  by  parol,  and  not  put  in  writing  and  signed  by 
the  party  making  or  creating  the  same,  are  mere  estates  at  will.  And  all 
grants  and  assignments,  as  well  as  all  declarations  or  creations  of  trusts 
S4 
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or  confidences  in  lands,  are  also  to  be  manifested  and  proved  by  some 
writing,  signed  by  the  party,  who  is  by  law  enabled  to  grant,  assign  or 
declare  such  trust,  otherwise  the  same  are  utterly  void  and  of  no  effect. 
And  all  contracts  for  the  sale  of  lands,  or  of  any  interest  in  or  concerning 
the  same,  are  also  required  to  be  in  writing,  otherwise  no  action  is  main- 
tainable thereon Now,  taking  these  clauses  together  or  separately, 

the  same  conclusion  would  seem  to  follow  as  to  the  parol  agreement  in  the 
present  case.  If  the  agreement  could  be  treated  as  a  sale  of  lands  by  the 
defendant  to  the  plaintiff  of  any  interest  in  the  lands  to  be  purchased,  it 
would  be  without  the  statute.  If  it  could  be  treated  as  the  case  of  an 
estate  created  In  lands,  it  would  be  a  mere  estate  at  will  which  would  de- 
feat the  whole  object  of  the  bill.  I  incline  to  think  that  it  properly  falls 
under  neither  of  these  predicaments ;  but  that  it  is  the  case  of  the  declara- 
tion or  creation  of  a  trust  or  confidence  in  lands  not  arising  or  resulting 
by  implication  or  operation  of  law.  .  .  .  Then,  again,  it  is  suggested  that 
the  agreement  is  not  within  the  Statute  of  Frauds  because  it  did  not  so 
much  contemplate  an  interest  in  the  lands  purchased  as  an  interest  in  the 
contracts  to  convey  lands  obtained  by  the  defendant  for  the  partnership 
and  the  profits  made  on  the  sale  thereof.  But  it  is  a  sufficient  answer  to 
this  objection  that  such  is  not  the  agreement  set  up  in  the  bill.  It  is  not 
an  agreement  to  purchase  contracts  for  the  conveyance  of  lands  to  be  sold 
for  the  partnership ;  but  an  agreement  for  the  purchase  and  sale  of  lands 
for  the  partnership.  But  if  the  bill  had  stated  the  agreement  to  be  as  the 
agreement  has  supposed,  it  would  not  have  changed  the  legal  posture  of 
the  case.  A  contract  for  the  conveyance  of  lands  is  a  contract  respecting 
an  interest  in  lands.  It  creates  an  equitable  estate  in  the  vendee  in  the 
very  lands  and  makes  the  vendor  a  trustee  for  him.  A  contract  for  the 
sale  of  an  equitable  estate  in  lands,  whether  it  be  under  a  contract  for  the 
conveyance  by  a  third  person  or  otherwise,  is  clearly  a  sale  of  an  interest 
in  the  lands  within  the  Statute  of  Frauds.  A  partnership  to  buy  contracts 
for  the  sale  of  lands  is  a  partnership  for  the  purchase  of  an  equitable  in- 
terest in  those  lands.  If  the  transactions  are  to  be  carried  on  by  and  in 
the  name  of  one  partner,  the  partnership  is  to  create  a  trust  for  the  other 
in  those  contracts ;  and  consequently  if  the  agreement  for  the  partnership 
is  by  parol  it  is  to  create  such  a  trust  by  parol.     This  would  bring  the 

case  within  the  purview  of  the  Statute  of  Frauds Then  it  seems 

clear  that  this  is  not  the  case  of  a  resulting  trust  by  implication  or  con- 
struction of  law.  It  is  not  the  purchase  of  an  estate  by  one  man  in  the 
name  of  another  where  the  purchase-money  is  paid  by  the  former  and  the 

deed  taken  in  the  name  of  the  latter The  trust  in  the  present  case, 

if  any  there  was,  was  one  arising  directly  ex  contractu  and  not  by  impli- 
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cation  or  operation  of  law "  The  learned  judge  then  turned  to  the 

authorities  and  after  citing  Sugden  with  approbation,  "  '  Where  a  man 
employs  another  person  by  parol  as  an  agent  to  buy  an  estate,  who  buys 
it  accordingly,  but  denies  the  trust,  and  no  part  of  the  purchase-money  is 
paid  by  the  principal,  and  there  is  no  written  agreement,  he  cannot  com- 
pel the  agent  to  convey  the  estate  to  him  as  that  would  be  directly  within 
the  Statute  of  Frauds,'"  2  Sugd.  Vend.  p.  139,  9th  ed.  1834,  cited  and 
stated  Bartlett  v.  Pickersgill,  4  East.  578,  n.,  S.  C.  1  Eden,  515 ;  1  Cox, 
15 ;  Atkins  v.  Howe,  Moseley,  133 ;  Lamas  v.  Bayly,  1  Vern.  627 ;  Bas- 
tal  V.  Hutchinson,  1  Pick.  44  ;  Crop  v.  Norton,  2  Atk.  74  ;  Wray  v.  Steele, 
2  Ves.  &  Beam.  388 ;  White  v.  Carpenter,  2  Paige,  241 ;  Sayre  v. 
Townsend,  15  Wend.  647 ;  Leman  v.  Whitley,  4  Russ.  423 ;  Groves  v. 
Groves,  3  Y.  &  J.  163;  Forsyth  v.  Clark,  15  Wend.  687;  Hoxsie  v. 
Carr,  1  Sumn.  173  ;  Lees  v.  Nutthall,  1  Rev.  &  M.  53  ;  S.  C.  1  Tam. 
282 ;  Hess  v.  Fox,  10  Wend.  436 ;  Burnel  v.  Taintor's  Adm^r,  4  Conn. 
568;  Griffith  v.  Young,  12  East,  518;  Potts  v.  Waugh,  4  Mass.  424; 
and  concluded,  "  to  admit  the  plaintiff  to  recover  in  this  case  would  break 
down  the  whole  operation  and  policy  of  the  Statute  of  Frauds  in  regard 
to  trusts." 

This  case  is  cited  and  supported  in  In  re  Warren,  Davies,  320,  but  the 
effect  in  the  last  cited  case  is  confined  to  the  parties  themselves,  as  to  the 
rest  of  the  world  it  is  held  that  the  partnership  in  land  trading  may  be 
shown  by  parol  as  may  any  other  partnership. 

As  supporting  the  general  doctrine  of  Smith  v.  Burnham,  see  Henley 
V.  Brown,  1  Stew.  144  ;  Parker^s  Heirs  v.  Bodley,  4  Bibb,  102  ;  Sedam 
V.  Shaffer,  5  W.  &  S.  529 ;  Henderson  v.  Hudson,  1  Munf.  510 ;  Kidd 
V.  Carson,  33  Md.  37  ;  Larkins  v.  Bhodes,  5  Port.  195. 

On  the  other  hand,  there  are  cases  which  take  the  position  that  when  a 
partnership  is  proved,  no  matter  how,  then  the  consequences  of  a  partner- 
ship follow  in  every  respect,  that  partnership  realty  is  not  exempt  from 
the  operation  of  the  rule — and,  consequently,  that  a  partnership  for  the 
purpose  of  dealing  in  realty  may  be  formed  and  proved  by  parol.  This 
was  briefly  held  in  Bunnel  v.  Taintor,  4  Conn.  568,  where  it  was  attempted 
to  set  up  a  parol  agreement  between  the  plaintiff  and  defendant  to  purchase 
certain  lands,  the  defendant  to  advance  the  money  and  to  take  title,  the 
plaintiff  to  be  the  active  agent  in  making  the  purchases.  In  delivering 
this  opinion  Hosmee,  C.  J.,  said :  "  The  case  in  my  judgment  is  not  with- 
in the  Statute  of  Frauds  and  Perjuries.  The  agreement  was  not  '  upon 
any  contract  for  the  sale  of  lands,  tenements  or  hereditaments,  or  any 
interest  in  or  concerning  them,'  nor  did  it  contemplate  any  transfer  of 
land  or  any  interest  in  land;  (Bostwick  v.  Leach,  3  Day,  476)  nor  any- 
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thing  annexed  to  the  realty,  as  part  and  parcel  of  it,  which  was  by  law 
alone  transferable  by  a  deed.  But  the  object  of  the  contract  was  profits, 
as  a  compensation  for  services  rendered  and  that  the  purchase  and  sale  of 
land  should  be  made  by  Taintor,  as  in  fact  it  was,  through  the  plaintiff's 
agency."  In  this  opinion  Chapman,  Brainard  and  Bristol,  JJ.,  con- 
curred and  from  it  Peters,  J.,  dissented.  The  opinion  in  Fall  River 
Whaling  Go.  v.  Borden,  10  Cush.  458,  shows  a  leaning  in  the  same  direc- 
tion. Gushing,  J.,  saying,  after  referring  to  Dale  v.  Hamilton,  5  Hare, 
369,  in  which  case  Wigram,  V.  C,  went  to  the  full  extent  of  holding 
that  a  partnership  once  formed,  though  but  by  word  of  mouth,  all  the  con- 
sequences of  a  partnership  followed  and  partnership  equities  attached  to 
real  estate  held  in  the  name  of  one  partner,  and  Smith  v.  Burnham,  3 
Sumn.  435 :  "  On  a  comparison  of  these  two  great  leading  adversary 
cases,  then,  it  is  obvious  that  the  most  recent  one  of  Dale  v.  Hamilton 
goes  much  further  than  is  necessary  for  the  decision  of  the  present  ques- 
tion, and  that  the  older  one  of  Smith  v.  Burnham  does  not  contradict  it, 
but,  on  the  contrary,  confirms  the  conclusion  to  which  an  examination  of 
the  whole  subject  tends,  namely,  that  a  partnership,  satisfactorily  proved, 
and  certainly  if  proved  by  writing,  is  to  be  held  as  raising  in  equity  a 
partnership  trust  in  partnership  lands,  whatever  the  state  of  the  legal 
title." 

A  much  more  recent  case,  Chester  v.  Dickerson,  54  N.  Y.  1,  goes  to  the 
full  extent  required  to  contradict  Smith  v.  Burnham.  In  delivering  the 
opinion,  Earl,  C,  said :  "  Suppose  two  persons  by  parol  agreement  enter 
into  a  partnership  to  speculate  in  lands,  how  do  they  come  in  conflict  with 
the  Statute  of  Frauds.  No  estate  or  interest  in  land  has  been  granted, 
assigned  or  declared.  When  the  agreement  is  made,  no  lands  are  owned  by 
the  firm  and  neither  party  attempts  to  convey  or  assign  any  to  the  other. 
The  contract  is  a  valid  one  and,  in  pursuance  of  this  agreement,  they  go  on 
and  buy,  improve  and  sell  lands.  While  they  are  doing  this,  do  they  not  act 
as  partners  and  bear  a  partnership  relation  to  each  other  ?  Within  the 
meaning  of  the  statute,  in  such  case,  neither  conveys  or  assigns  any  land 
to  the  other  and  hence  there  is  no  conflict  with  the  statute.  The  statute 
is  not  so  broad  as  to  prevent  proof  by  parol  of  an  interest  in  lands ;  it  is 
simply  aimed  at  the  creation  or  conveyance  by  parol  of  an  estate  in  lands 
without  a  writing."  To  the  same  effect  are  i'raphagen  v.  Burt,  67  N. 
T.  30;  Holmes  V.  McCray,  51  Ind.  358;  Bissell  v.  Harrington,  25  N.  Y. 
S.  C.  81 ;  Knott  v.  Knott,  6  Oreg.  142 ;  Hirbour  v.  Seeding,  3  Mont.  15  ; 
Richards  v.  Orinnell,  63  Iowa,  44  ;  Pennybacker  v.  Leary,  65  Id.  220  ; 
Kilbourn  v.  Latta,  5  Mack.  304.  In  the  last  cited  case,  the  court  fol- 
lowed Dale  V.  Hamilton,  although  Merrick,  J.,  in  delivering  the  opinion, 
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remarked  that,  so  far  as  England  was  concerned,  the  authority  of  that  case 
was  somewhat  shaken  by  the  case  of  Caddick  v.  Skidmore,  2  De  G.  & 

J.  91. 

The  effect  of  Chester  v.  Bicker  son  is  limited  to  a  partnership  proper  by 
the  remark  of  Church,  C.  J.,  in  Williams  v.  Gillies,  16  N.  Y.  197,  in 
which  while  admitting  the  general  doctrine  of  that  case  he  says:  "It  is 
not  intended  to  affirm  the  proposition  unqualifiedly  that  every  parol  agree- 
ment between  two  persons  to  purchase  a  specific  parcel  of  real  estate  and 
pay  for  the  same  from  their  individual  means  and  take  the  deed  in  the 
name  of  one,  although  with  a  view  of  selling  it  at  a  profit,  is  valid  and  bind- 
ing, upon  the  ground  that  it  constitutes  a  partnership  in  any  commercial 
sense  and  is,  therefore,  not  violative  of  the  Statute  of  Frauds."  And  see 
Levy  V.  Brush,  45  N.  Y.  589. 

In  North  Carolina,  however,  a  parol  agreement  to  purchase  land  has  been 
upheld  as  making  a  partnership,  although  the  realty  to  be  purchased  was 
not  to  be  resold,  Falkner  v.  Hunt,  73  N.  C.  571. 

There  are,  also,  to  be  found  cases  which  have  been  held  to  fall  not  within 
the  statute,  on  the  ground  that  the  contract  has  relation  to  proceeds  after 
their  acquirement  and  give  no  interest  in  the  land  itself.  Thus  in  Mil- 
ler V.  Kendig,  55  Iowa,  174,  it  was  held  that  an  agreement  between 
vendor  and  vendee  that  if  the  latter  sold  the  land  for  more  than  the  price 
he  paid  for  it,  the  excess  should  be  divided  between  vendor  and  vendee, 
was  not  within  the  statute,  the  court  regarding  the  agreement  as  relating 
to  price  only ;  and  in  Mahagan  v.  Mead,  63  N.  H.  180,  it  was  held  that 
an  agreement  by  a  vendee,  in  consideration  of  a  loan  wherewith  to  pur- 
chase certain  land,  that  he  would  pay  the  lender  half  of  the  proceeds  of 
the  land  when  sold  was  not  within  the  statute. 

A  mere  contract  between  principal  and  agent  that  the  latter  is  to  be 
paid  a  certain  proportion  of  profits  for  his  services  in  obtaining  land  is 
not  within  the  statute,  Carr  v.  Leavitt,  54  Mich.  540 ;  Benjamin  v.  Zell, 
100  Pa.  St.  33 ;  Snyder  v.  Wolford,  33  Minn.  175. 

Opposed  to  this  line  of  cases  is  Allen  v.  Richard,  83  Mo.  55,  in  which, 
in  delivering  the  opinion  of  the  court,  Martin,  C,  said:  "I  think  it  will 
be  found  pretty  generally  held  by  the  courts  that  the  undertaking  of  any 
one  to  procure  for  another  one  an  interest  in  a  conveyance  of  a  third  per- 
son's lands  is  within  the  Statute  of  Frauds,  unless  evidenced  by  written 
memorandum,  Mather  v.  Scales,  35  Ind.  2  ;  Martin  v.  Wharton,  38  Ala. 
637 ;  Bryan  v.  Jamison,  7  Mo.  107  ;  Campbell  v.  Saul,  3  Yerg.  548 ; 
Horsey  v.  Graham,  L.  R.  5  C.  P.  9.  I  do  not  perceive  how  this  conclu- 
sion can  be  affected  by  the  fact  that  one  of  the  parties  is  agent  of  the  other 
for  hire.     I  take  it  that  it  would  be  against  the  spirit  and  policy  of  the 
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statute  tp  relieve  a  person  from  all  oral  obligations  to  convey  or  create  an 
interest  in  his  own  lands  but  hold  him  liable  on  similar  undertakings  to 
create  an  interest  in  another  person's  lands." 

A  case  in  which  the  distinction  between  a  contract  of  partnership  for  deal- 
ing in  lands  and  a  contract  for  the  distribution  of  the  proceeds  of  the  sale  of 
lands  is  well  marked  in  EverharVs  Appeal,  106  Pa.  St.  349 ;  in  that  case 
the  bill  set  up  that  the  plaintiff  and  defendant  formed  a  partnership  for 
the  purpose  of  carrying  on  a  farm  and  of  buying  and  selling  lands,  in  the 
name  of  the  defendant,  and  that  certain  lands  had  been  sold ;  and  prayed  on 
account.  The  plea  of  the  Statute  of  Frauds  was  interposed ;  the  Master 
found  that  lands  had  been  sold  and  that,  as  to  a  certain  tract,  the  defendant 
had,  after  the  sale,  acknowledged  the  right  of  the  plaintiff  to  a  share  of  the 
proceeds  thereof,  he  therefore  reported  that  the  plaintiff  was  entitled  to  an 
account  of  the  proceeds  of  the  said  tract  and  of  the  farming  business,  but 
was  not  entitled  to  an  account  with  reference  to  the  other  land  sold.  This 
finding  was  affirmed  by  the  Common  Pleas  and  by  the  Supreme  Court. 

In  Louisiana,  it  is  provided  by  the  Code  that  if  any  part  of  the  assets 
of  a  partnership  is  to  consist  of  real  estate  the  partnership  must  be  in 
writing,  Dunbar  v.  Bullard,  2  La.  810,  but  a  planting  partnership  is  held 
not  to  be  within  the  rule  on  the  ground  that  it  implies  no  partnership  in 
the  ownership,  or  in  the  usufruct  or  use  of  realty,  Battle  v.  Jenkins,  2.5 
La.  Ann.  593. 
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ABANDONMENT, 

of  highway,  will  not  give  a  right  of  tpay  over  the  land,  which  thereby 

reverts,  to  those  owning  land  bounded  on  the  highway,  191. 
of  way,,  by  non-user,  when  to  be  inferred,  224. 

ABATEMENT, 

subject  of  legacy  defeated  by  failure  to  exercise  power  liable  to  abate, 
ment  in  hand  of  heir,  61.    , 

ACCRETIONS, 

gradual,  will  change  boundary,  S'TT. 
sudden,  will  not,  377. 

rule  applicable  to  public  as  well  as  private  boundaries,  377. 

ACTION, 

for  diversion  of  water  course,  324. 

ADMINISTRATOR, 

cum  testamento  annexo,  at  common  law  has  no  authority  to  execute 
power  given  to  executor,  57. 
statutory  authority  generally  given  to,  57. 
no  authority  to  execute  power  to  make  partition,  58. 

ADVERSE  USER, 

acquirement  of  easement  by,  138. 

See  Easement. 
loss  of  easement  by,  157. 

See  Easement. 

ALABAMA, 

by  statute,  devise  for  life  or  years  with  absolute  power  of  disposal 

gives  fee  as  to  creditors  and  purchasers,  25. 
general  beneficial  power  to  devise  in  tenant  for  life  or  years 

or  fee  is  equivalent  to  absolute  power  within  the  above 

rule,  26. 
execution  of  special  and  beneficial  power  may  be  decreed  for 

benefit  of  creditors,  28. 
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grantor  who  reserves  absolute  power  of  revocation  consid- 
ered owner  of  the  estate  as  to  creditors  and  purchasers,  28. 
power  to  appoint  the  children  of  any  person,  not  restricted  to 
any  particular   children,  will  permit  appointment   to   grand- 
children and  other  descendants,  41. 
consent  to  execution  of  power  how  evidenced,  43. 
power   must   be  executed  by  instrument  which  would  be  sufB- 

cient  to  pass  the  estate  if  the  donee  were  the  owner,  46,  51. 
married  woman's  will  executing  power  must  be  such  as  would 

pass  the  husband's  realty  were  the  will  his,  46. 
excessive  execution  of  power  void  only  pro  tanto,  65. 
execution  of  power  to  be  decreed  where  donee,  with  right  of  se- 
lection amongst  several,  dies  without  having  executed  it,  67. 
statutory  rule  as  to  power  of  disposition  amongst  several,  70. 
course  of  decision  with  regard  to  doctrine  of  ancient  lights,  243. 
by  statute,  riparian  owner  takes  to  low  water  mark  on  navigable 

stream,  subject  to  right  of  navigation,  374. 
a  mill,  other  than  a  grist  mill,  not  a  public  use,  446. 
compensation  must  precede  or  be  concurrent  with  the  taking  of  land 

for  public  use,  463,  464. 
consequential  damages  allowed  by  Constitution  in  cases  of  taking  by 

right  of  eminent  domain,  473. 
benefits  not  to  be  so  allowed  as  to  affect  the  award  for  land  actually 

taken  by  right  of  eminent  domain,  483. 
Statute  of  Frauds,  528. 

ALLOWAlSrCB  OF  LAND  FOR  STREETS  AND  ROADS, 
effect  of  in  Pennsylvania,  468. 
New  Jersey,  469. 
New  York,  470. 

ANCIENT  LIGHTS, 
doctrine  of. 

See  Light  and  Air. 

APPOINTMENT. 

power  of. 

See  Powers. 

APPROPRIATION, 

of  water,  in  certain  States,  326. 
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APPURTENANCES, 

expressioa  "appurtenance"  will  cover  easements  existing,  131. 

but  will  not  create  any,  131. 
visible  and  continuous  easements  pass  as,  148. 

examples,  148,  149. 
will  not  include  matter  of  mere  convenience,  149. 

or,  as  a  rule,  non-apparent  and  non-continuous  easements,  ,149. 
easement  appurtenant  ceases  with  estate  to  which  it  belongs,  158. 
expression  "  appurtenance"  will  carry  a  way,  but  will  not  create  one, 
221. 

may  cover  a  way  de  facto,  221. 
ways  may  pass  as,  although  the  expression  be  not  used,  221. 
water  right  passing  as,  310. 

denied  by  Shaw,  C.  J.,  311. 

ARKANSAS, 

compensation  to  be  fixed  by  jury,  whenever  land  is  taken,  under  right 

of  eminent  domain,  by  private  corporation  or  individual,  463. 
security  may  stand  in  lieu  of  precompensation,  466. 
consequential  damages  allowed  by  Constitution,  473. 
benefits  not  to  be  so  allowed  as  to  affect  the  award  for  land  actually 

taken  by  virtue  of  right  of  eminent  domain,  483. 
Statute  of  Frauds,  508,  528. 

BANKS, 

necessary  to  constitute  water  course,  306. 
of  rivers,  as  boundaries,  363,  370. 

BENEFITS, 

when  considered  in  fixing  compensation,  in  cases  of  exercise  of  right 
of  eminent  domain,  475  et  seq. 

BOUNDARIES, 

different  methods  of  description  of  land,  356. 
in  case  of  conflict  monuments  control,  357. 

both  where  location  thereof  is  certain  and  where  it  can  be 

made  so,  358. 
where  deed  contemplates  a  monument  to  be  erected,  358. 
although  survey  has  been  made  by  one  surveyor  and  the 

monument  is  subsequently  erected  by  another,  358. 
where  land  must  be  located  by  a  township  plan,  358. 
map  may  be  corrected  by  monuments,  358. 
to  control,  monument  must  be  clearly  referred  to  in  deed,  358. 
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if  subsequently  erected,  must  appear. to  have  been  erected 

expressly  as  a  monument,  359. 
the  reference  may  be  in  a  plat  or  plan  referred  to  in  the 
deed,  359. 
artificial  monuments  less  favored  than  natural,  359. 

must  be  of  permanent  character,  359. 
kinds  of  monuments,  359. 
marked  line,  359. 

prevails  over  adjoinder,  359. 

or  other  boundary,  360. 
must  be  actually  marked,  360. 
if  not  marked,  adjoinders  control,  360. 

even  where  they  are  only  older  surveys,  360. 
unmarked  line  will  not  control  even  courses  and  distances,  360. 
marked  line  mistakenly  run  may  be  overthrown,  360. 
partly  marked  line  will  be  continued  to  the  next  call,  361. 
marked  corner,  361. 

must  be  actually  marked,  not  derived  from  calculation  of 
intersection  of  lines,  361. 
in  government  surveys,  will  control  lines,  361. 
cannot  be  corrected,  361. 

although  a  wrong  magnetic  variation  has  been  assumed, 
361.     . 
will  control  natural  objects,  361. 

but  not  where  a  navigable  river  crosses  the  lines  of  sur- 
vey, 361. 
surveyed  line  does  not  prevail  over  actual  water  line  where 
stream  is  given  as  boundary,  361. 
rivers  and  streams,  362. 

call  to  cross  river  embraces  both  banks,  362. 
mentioned  as  within  land,  must  be  included  therein,  362. 
call  to  ascend  creek,  governs  distances  and  courses,  362. 
land  described  as  running  down  river  to  a  junction,  both  rivers 
are  controlling  boundaries,  362. 
execution  case,  362. 
control,  when  line  is  described  as  at  a  certain  distance  from,  362. 
line  of  other  property  or  tract,  362. 

when  given,  land  cannot  be  extended  so  as  to  overlap,  362.     ^ 

true  line  called  for,  362. 

effect  of  boundary  by  a  building,  362. 
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streets,  363. 

trees  marked  as  corners,  363. 
savannas,  363. 
fences,  363. 
branch  of  stream,  363. 
a  cut  in  a  bank,  363. 
a  railroad,  363. 
a  clearing,  363. 
surveyor's  mounds,  363. 
bank  or  side  of  a  river,  363. 
side  of  hills,  363. 

stake  or  post,  easily  removable,  held  a  monument  by  some  authorities, 
364. 
but  denied  to  be  such  by  others,  364. 
courses  and  distances  useful  in  identifying  monuments,  364. 
all  monuments  to  be  observed  if  possible,  364. 

if  impossible  to  observe  all,  the  call  importing  the  greater  cer- 
tainty to  control,  364. 
blazed  tree  held  more  certain  than  the  head  of  an  arroyo,  365. 
starting  call,  as  a  rule,  controls,  365. 

but  may  have  to  yield,  365. 
inapplicable  call  regarded  as  false,  366. 

monument   will  control,    although   distance   is   given   as   from 
another  monument,  366. 
after  monuments,  courses  and  distances  control,  366. 

course  controls  distance,  367. 
quantity  of  land  least  reliable  index  in  locating  land,  367. 
above  rules  not  inflexible,  where  certainty  is  best  obtained  by  disre- 
garding them  they  will  be  disregarded,  367. 
quantity  given,  which  would  be  included  by  the  courses  and  dis- 
tances, but  not  by  the  monuments,  courses  and  distances 
prevail,  367. 
so  where,  if  the  monuments  controlled,  the  result  would  be 
absurd,  367. 
land  between  known  boundaries,  conveyed  in  parts  at  the  same  time, 
with  no  intermediate  boundaries,  divided  proportionally  to  the 
width  of  the  parts  granted,  368. 
purpose  of  grant  regarded  in  fixing  boundaries,  368. 
general  description  yields  to  particular,  368. 
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presumption  in  running  line  between  monuments  in  favor  of  straight 
line,  368. 
so  where  a  side  of  survey  is  left  open,  369. 
not  overcome  by  fact  that  monuments  are  at  points  on  the  same 

river,  869. 
line  proved  must  control,  even  if  not  straight,  369. 
boundary  from  one  point  to  another  to  include  a  third,  should 
run  to  the  included  point  and  from  thence  straight  to  the  ter- 
minal, 369. 
what  part  of  a  monument  is  to  be  taken,  369. 
non-navigable  stream  as  boundary,  369. 

thread  presumed  to  be  the  boundary  intended,  369. 
presumption  rebuttable,  370. 
but  intent  to  bound  otherwise  must  be  clear,  370. 
bank  of  a  river  as  boundary  rebuts  presumption  of  thread, 

870. 
mention  of  monuments  on  bank,  370. 

examples,  870. 
boundary  required  to  cross  stream  will  not  follow  thread,  371. 
marking  river  on  plat  with  marginal  lines  and  boundaries  will 
not  rebut  presumption,  371. 
bounding  "on"  water  course  will  not,  371. 
ditch  within  the  thread  rule,  372. 

so  canal,  372. 
when  pond  may  be,  372. 
thread  of  main  branch  to  be  taken  when  stream  has  two  branches, 
372. 
when  division  is  made  by  island,  372. 
great  waters  as  boundaries,  372. 
English  rule,  373. 
rule  of  civil  law,  373. 

rule  prevalent  in  many  of  the  American  States,  374. 
rule  in  New  York,  374. 

New  Hampshire,  374. 
Illinois,  374. 
Mississippi,  874. 
Ohio,  374. 
Michigan,  374. 
California,  375. 
Iowa,  375. 
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Massachusetts,  3T5. 
Connecticut,  376. 
South  Carolina,  STG. 
lateral  boundaries  of  land  on  streams,  376. 

islands  in  non-navigable  streams  covering  thread  belong  in  severalty 
to  the  owners  on  each  bank  according  to  the  original  ^?Mm 
acquae,  377. 
in  navigable  rivers  or  great  lakes,  to  the  public,  377. 
where  thread  changes  gradually  boundary  changes  also,  377. 
changes  by  a  convulsion,  boundary  does  not  change,  377. 
rule  applies  to  public  as  well  as  private  boundaries,  377. 
statutory  regulations  in 
California,  377,  378. 
Maryland,  377. 
Georgia,  377,  378. 
Louisiana,  377,  378. 
Dakotah,  377,  378. 
Vermont,  378. 
Oregon,  378. 
presumption,  prevailing  in  many  States,  that  low  water  mark  is  boun- 
dary, rebuttable,  378. 
call  to  shore,  378. 
lake,  not  within  the  rule  governing  streams,  378. 
swamp  as  boundary,  bounds  by  the  middle  of  the  creek  running 

through  it,  378. 
slough,  378. 
street  or  highway  as  boundary,  grant  thereby  extends  to  the  middle 
of  road,  subject  to  right  of  travel,  378. 
rule  applies  where  there  is  no  dedication  to  public  use,  379. 
to  way,  379. 
alley,  379. 
where  lots  have  been  sold  by  recorded  plat,  379. 

by  number  or  other  description,  379. 
where  the  rule  reduces  amount  of  land  enjoyed,  379. 
rule  subject  to  limitations,  379. 

description  of  land  as  bounded  on  a  certain  line  of  a  street,  379. 
"by  the  line  of  the  road,"  379. 
grant  to  the  line  of  a  highway,  379. 
grant  along  a  street,  380. 
along  the  line  of  a  street,  380. 
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description  beginning  on  a  line  and  running  back  by  metes  and 

bounds  to  same  point,  380. 
boundary  hy  the  side  of  a  road,  380. 
effect  of  mention  of  monument  on  side  of  road,  380. 
description  of  land  as  extending  a  certain  distance  to  a  highway, 
380. 
as  being  in  a  certain  direction  from  a  street,  381. 
at  the  intersection  of  two  streets,  381. 
grant  of  easement  may  show  intent  to  exclude  road  bed,  381. 
rule  controllable  so  as  to  make  a  grant  include  the  whole  bed,  381. 
where  street  is  referred  to  as  a  boundary,  the  line  of  the  street 

as  laid  out  and  opened  or  built  upon  to  be  taken,  381. 
where  grant  is  bounded  on  a  passage  way  not  yet  in  existence 
the  limit  is  the  centre  of  the  assumed  way,  382. 
direction,  382. 

to  be  taken  due  north,  etc.,  when  there  is  no  object  or  call  to 
divert  the  course,  382. 
determination  of  boundary  by  parol,  382. 

compromise  of  disputed  boundary  line  not  within  Statute  of 

Frauds,  382. 

but  if  line  itself  be  not  in  dispute  a  settlement  of  boundary 

must  be  in  writing,  382. 

dispute  need  not  be  an  active  one  to  sustain  the  compromise,  383. 

recital  of  boundary  in  deed  may  give  right  of  way  by  implication,  190. 

BRIDGE, 

may  be  taken  for  public  use,  450. 

BUILDINGS, 

right  of  lateral  support  does  not  extend  to  support  of,  264. 
existence  of,  prima  facie  cause  of  fall  of  soil  on  which  they  are  im- 
posed, 265. 
liability  for  injury  to,  where  excavation  has  been  negligently  done,  266. 

where  one  undertakes  to  secure  building,  266. 
right  of  support  for,  not  acquirable  by  prescription,  26t. 

English  rule  and  some  American  dicta  contra,  267. 

may  be  acquired  by  grant  express  or  implied,  268. 
as  affecting  right  of  subjacent  support,  278,  280,  283. 
right  of  subjacent  support  between  stories  of  house,  284. 
prima  facie  realty,  518. 

even  if  in  ruins,  518. 
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bat  may  be  personalty,  518. 

where  they  are  trade  fixtures,  518. 
saw  mill,  518. 
malt  house,  518. 
where  not  firmly  af&xed  to  soil,  518. 
by  contract.  518. 

verbal  agreement  to  consider  buildings  as  personalty  will  not 
affect  title  of  subsequent  purchaser  of  land  on  which,  they 
are,  518. 
held  contra,  518. 

CALIFORNIA, 

by  statute,  lands  included  in  power  will  pass  by  a  devise  of  all  the 

donee's  real  estate,  unless  a  contrary  intent  be  manifest,  62. 
statutory  enumeration  of  easements,  126. 

by  statute,  easement  granted  by  deed  not  lost  by  nonuser,  156. 
law  governing  appropriation  of  water  differs  from  that  of  the  Eastern 

States,  309. 
appropriation  of  water  course,  326. 

by  statute,  islands  in  navigable  rivers  belong  to  State,  372. 
English  rule  of  high  water  mark  prevails  as  to  lands  bounded  on  sea, 
375. 
low  water  rule  as  to  navigable  streams  or  lakes,  375. 
accretions  to  land  on  navigable  and  un  navigable  waters  belong  to 

owner  of  land,  377. 
where  new  channel  surrounds  land  and  converts  it  into  an  island,  land 

owner  retains  his  property,  377. 
in  case  of  sudden  change  of  location  of  land,  the  owner  retains  his 

property,  378. 
irrigation  of  large  tract  a  public  use,  443. 
flume  to  carry  off  tailings  of  mine  not  a  public  use,  446. 
compensation  in  cases  of  taking  land  under  right  of  eminent  domain, 
when  to  be  fixed  by  jury,  463. 
when  to  be  made,  463. 
consequential  damages  allowed  by  Constitution  when  land  is  taken 

by  right  of  eminent  domain,  473. 

benefits  regarded  in  fixing  compensation,  476. 

Statute  of  Frauds,  508,  509,  528. 

mining  claim  within,  509. 

mechanics'  lien  within,  525. 
38 
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CANAL, 

as  boundary,  372. 

CATTLE, 

servient  owner  must  prevent  his  cattle  from  injuring  way,  218. 
dominant  owner  must  restrain  his,  from  injuring  servient  tenement, 
218. 

CEMETERY, 

if  public,  a  public  use,  although  managed  by  a  corporation,  446. 

although  expense  may  exclude  from  its  use  a  large  number  of 

people,  446. 
aliter  if  right  of  burial  be  vested  in  lot  owners  only,  446. 

CHAMPERTY", 

appointment,  by  donee  of  power,  of  land  held  adversely  to  donor 
champertous,  68. 

CHILDRElsr, 

power  of  appointment  to,  will  not  include  grandchildren,  40. 
unless  a  contrary  intent  appear,  40. 

CLOVER, 

not  an  emblement,  517. 

COLORADO, 

California  rule  of  appropriation  of  water  prevails,  326. 
compensation  for  land  taken  by  right  of  eminent  domain,  when  to  be 

fixed  by  jury,  462,  463. 
consequential  damages  allowed  by  Constitution  when  land  is  taken 

by  right  of  eminent  domain,  473. 
Statute  of  Frauds,  508,  509,  528. 

COMPENSATION, 

for  land  taken  by  right  of  eminent  domain,  sufficient  provision  for, 
452  et  seq.,  459. 

CONDITION, 

grant  of  way,  may  be  upon,  185. 

CONFISCATION, 

of  servient  land  by  State,  destroys  running  of  prescription  in  ac- 
quirement of  easement,  so  that  user  must  be  counted  de  novo  from 
the  time  the  State  parts  with  the  title,  144. 
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in  case  of  power,  lex  rei  sitae  prevails,  Tl. 

CONNECTICUT, 

by  statute,  easement  cannot  be  acquired  by  adverse  user,  for  less  than 

fifteen  years,  138. 
provision  of  Statute  of  Limitations  allowing  five  years  only  within 

which  to  bring  an  action  after  removal  of  disabilities  applies  to 

cases  of  easements,  144. 
statutory  prevention  of  acquirement  of  easement,  148. 
time  of  prescription  for  easement,  200. 

statutory  prevention  of  acquirement  of  right  to  light  and  air,  24t. 
owner  of  land  on  harbor  owns  to  high  water  mark,  376. 
common  law  rule  of  riparian  ownership  prevails,  376. 
where  high  water  mark  is  changed,  by  reclamation,  boundaries  of  lands 

upon  harbor  change,  377. 
mills,  generally,  public  uses,  444. 
consequential  damages  allowed  in  cases  of  taking  by  right  of  eminent 

domain,  473. 
benefits  regarded  in  fixing  compensation  when  land  is  taken  by  right 

of  eminent  domain,  476. 
Statute  of  Frauds,  508. 

CONSENT, 

to  execution  of  power,  43. 

CONSEQUENTIAL  DAMAGES, 

not  allowed  at  common  law  in  case  of  taking  by  right  of  eminent 

domain,  472. 
constitutional  provision  for,  473. 

CONSTITUTIONAL  LAW, 

a  water  course  is  property  within  the  constitutional  provisions  pre- 
venting the  taking  of  private  property  without  compensation,  310. 

right  of  eminent  domain  exists  independently  of  constitutional  pro- 
visions, 423. 

the  Fifth  Amendment  to  the  federal  constitution  not  a  restraint  upon 
the  exercise  by  the  States  of  the  power  of  eminent  domain,  425. 

exercise  of  eminent  domain  not  a  violation  of  a  contract  in  the  con- 
stitutional sense,  425. 

incorporation  of  a  railroad  by  Congress  does  not  put  it  beyond  the 
power  of  the  State  with  reference  to  eminent  domain,  426. 
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exercise  of  right  of  eminent  domain  by  a  State  may  legally  interfere, 
to  a  limited  extent,  with  navigation,  if  it  do  not  conflict  with  a 
regulation  established  by  Congress,  427. 

the  United  States  possess  the  power  of  eminent  domain  within  the 
States,  427. 

delegation  of  the  exercise  of  eminent  domain,  not  a  grant  of  an  exclu- 
sive privilege,  immunity  or  franchise,  435. 

as  applied  to  Acts  for  taking  private  property  for  public  use,  in  the 
matter  of  providing  for  compensation,  457  et  seq. 

CONVERSION, 

not  worked  by  existence  of  mere  power  in  executor,  28. 

to  be  worked  by  a  power,  the  exercise  of  the  power  must  not  be 

optional,  28. 
how  intention  to  work  conversion  is  discoverable,  28. 

CORPORATION, 

exercise  of  power  of  eminent  domain  may  be  delegated  to,  431. 

although  foreign  to  the  delegating  sovereignty,  431. 
failure  of,  to  apply  land  to  purpose  for  which  it  has  been  taken  by 
eminent  domain  an  abuse  of  franchise,  449. 

COURSES, 

See  Boundaries,  363. 

COVENANT, 

not  to  use  land  in  a  certain  way,  may  create  easement,  131. 

CROPS, 

when  within  Statute  of  Frauds  and  when  not,  510. 

whether  parol  reservation  of,  upon  sale  of  land,  is  good,  514. 

DAKOTAH, 

statutory  definition  of  powers,  22. 

classification  of  powers,  23. 
by  statute,  devise  for  life  or  years,  with  absolute  power  of  disposal 
gives  fee  as  to  creditors  and  purchasers,  25. 
general  beneficial  power  to  devise,  equivalent  to  an  absolute  power 
within  the  rule,  25. 
execution  of  special  and  beneficial  power  for  benefit  of  creditors,  28. 
power  cannot  be  created  by  person  not  at  the  time  capable  of  alien- 
ating some  interest  in  the  subject  thereof,  33. 
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married  woman  may  have  power  to  dispose  of  lands  conveyed  or  de- 
vised to  her  in  fee,  without  husband's  concurrence,  34. 
may  have  special  and  beneficial  power  so  to  dispose  of  estate 

less  than  fee  in  land  belonging  to  her,  34. 
may  execute  power  as  authorized  thereby,  without  husband's 
concurrence,  unless  such  execution  be  forbidden  by  the  power, 
34. 
consent  to  execution  of  power  how  evidenced,  43. 
power  must  be  executed  by  instrument  sufBcient  to  pass  estate  if 

donee  were  owner,  46,  51. 
married  woman's  deed  in  execution  of  power  must  be  acknowledged 
as  married  woman's  deed  is  acknowledged,  46. 
will  must  be  such  as  would  pass  husband's  realty  were  the"  will 
his,  46. 
superfluous  formalities,  directed  by  donor  of  power,  dispensed  with,  59. 
lands  subject  to  a  power  held  by  testator  pass  by  devise  of  all  tes- 
tator's real  estate,  62. 
instrument  which  could  be  valid  only  as  an  execution  of  power,  valid 

without  containing  reference  to  the  power,  63. 
excessive  execution  of  power  void  only  pro  tanto,  65. 
execution  of  power  to  be  decreed  when  left  unexecuted  by  donee  with 
right  of  selection  at  death  of,  67. 
of  trust  powers  imperative,  67. 
statutory  rule  as  to  power  of  disposition  amongst  several,  70. 

enumeration  of  easements,  126. 
by  statute,  easement  granted  by  deed  not  lost  by  non-user,  156. 
islands  in  navigable  rivers  belong  to  State,  372. 
accretions  to  land  on  navigable  and  unnavigable  waters  belong  to 

land  owner,  377. 
when  a  new  channel  causes  land  to  be  converted  into  an  island 

its  ownership  is  not  changed,  377. 
when  new  channel  is  taken  by  a  river,  the  owners  of  the  covered 

land  take  the  bed,  378, 
land   carried  away  by  sudden   irruption  remains   property  of 

owner,  378. 
where  sudden  change  is  made  in  channel  of  unnavigable  river 
the  bed  is  taken  by  the  opposite  owners  in  common,  378. 
Statute  of  Frauds,  508,  509,  528. 
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DAMAGES, 

measure  of,  in  action  for  disturbance  of  lateral  support,  263. 

in  trespass,  where  land  has  been  taken  for  public  use  without  pre- 

compensation,  465. 
in  cases  of  taking  of  land  by  right  of  eminent  domain,  410. 
considerations  entering  into,  410  et  seq. 

DBDICATIOlSr, 

creation  of  way  by,  184. 

DEED, 

not  a  good  execution  of  a  power  to  devise,  52. 

such  execution  not  aided  in  equity,  52. 
may  be  good  execution  of  power  of  disposition  at  death  of  donee,  64. 
creating  way,  must  speak  for  itself,  184. 
reference  to  monument  in,  358. 

DELAWARE, 

doctrine  of  ancient  lights  upheld,  245. 

consequential  damages  allowed  in  cases  of  taking  by  right  of  eminent 

domain,  413. 
Statute  of  Frauds,  508,  509. 

DELEGATUS  NON  POTEST  DELEGARE, 
applied  to  law  of  eminent  domain,  435. 

DESCENT, 

not  impeded  by  existence  of  power,  26. , 

DESTINATION  DD  PERE  DE  PAMILLE, 

rule  of  in  civil  law,  134. 

as  applied  to  light  and  air,  241. 

DETENTION, 

of  water. 

See  Water  Coubse. 

DIRECTION, 

in  deeds,  in  absence  of  a  controlling  call,  to  be  taken  as  due  to  the 
point  of  the  compass  called  for,  382. 

DISABILITY, 

of  land  owner,  will  not  prevent  passing  of  title  in  proceedings  under 
right  of  eminent  domain,  452. 
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DISTANCE, 

See  Boundary. 

DITCH, 

land  owner  constructing,  may  fill  up  when  disposed,  324. 

owner  of,  crossing  lands  of  another,  bound,  in  California,  to  ordinary- 
care  only,  329. 

owner  of,  who  sells  land  including  part  of  the  ditch,  cannot  stop  it  up 
and  throw  back  the  water,  333. 

as  boundary,  372. 

DIVERSION, 

of  water  course. 

See  Water  Course. 

DOWER, 

within  Statute  of  Frauds  as  to  its  release  or  conveyance,  521. 
but  may  be  assigned  or  demanded  by  parol,  521. 

EASEMENT, 

definitions  of,  123. 

not  an  estate  or  interest  in  the  servient  tenement,  123. 

distinction  between,  and  right  of  profit  a  prendre,  123,  121. 

within  Statute  of  Frauds,  521. 

varieties  of,  124. 

aflBrmative  easements,  124.  ' 

way,  124. 

fishery,  124. 

eaves,  124. 

to  flow  or  drip,  124. 

to  use  chimney,  124. 

to  maintain  embankment,  124. 

deposit  of  coal  dust,  124. 

to  use  part  of  building  for  offices,  124. 

to  use  water  closet,  125. 

to  pile  logs,  125. 

to  maintain  aqueduct,  125. 

to  fasten  boom,  125. 

to  maintain  a  railway,  125. 

to  overflow  lands,  125. 

to  have  cars  stop  at  place  certain,  125. 
negative  easements,  125. 

light  and  air,  125. 
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that  land  shall  not  be  built  upon,  125. 
according  to  Mr.  Tudor,  subjacent  support  and  party  wall, 
125. 
as  to  the  last,  query,  125.  » 

apparent  and  continuous,  125. 
non-apparent  and  non-continuous,  125. 
in  Louisiana,  urban  and  rural,  126. 

statutory  enumeration  of,  in  California  and  Dakotah,  126. 
servient  and  dominant  tenements  necessary  for  existence  of,  126. 
easement  in  gross  not  properly  an  easement,  127. 
easement  does  not  interfere  with  title  of  servient  tenement,  127. 
real  estate  within  Statute  of  Frauds,  128. 
can  exist  only  by  grant  or  prescription,  128. 

not  by  license  except  where  an  estoppel  is  worked,  128. 
may  be  created  by  any  owner  of  land  who  is  otherwise  compe- 
tent to  execute  a  deed,  129. 
tenant  in  common   cannot  impose   servitude   on  common 
property,  129. 
grant  of  must  be  to  claimant  or  privy,  129. 
creation  of  easement,  130. 

apparent  grant  or  reservation  of  land  may  be  in  reality  of  an  ease- 
ment only,  130. 
examples,  130. 
mere  restriction  of  use  of  land  will  'not  prevent  the  grant  from 

being  of  the  land,  130. 
probable  intent  to  govern  where  question  is  between  a  license 
and  the  grant  of  an  easement,  in  the  absence  of  a  seal,  131. 
grant  "  with  appurtenances"  will  not  create  easement,  131. 

but  grant  of  land  will  create  such  easements  as  are  necessary 
for  its  use,  131. 
may  be  by  covenant  not  to  use  servient  land  in  a  certain  way,  131. 
or  to  maintain  premises  in  certain  condition,  151. 
or  by  a  restriction  or  reservation  as  to  use  of  land,  131. 
may  be  although  the  deed  conveying  the  land  do  not  mention  an 
easement,  132. 
as  when  lots  are  sold  by  reference  to  a  plan  made  or  adopted 
by  grantor,  132. 
conveyance  of  land  by  deed  calling  for  a  way  as  a  boundary 
estops  grantor  from  denying  the  easement  of  the  way,  132. 
aliter  when  way  neither  exists  nor  is  marked  on  plan,  138, 
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construction  of  deed  may  be  controlled  by  condition  and  use  of 
land  at  time  of  conveyance,  133. 
by  implication,  138. 

(a)  from  necessity,  138. 

(b)  from  prior  use  by  common  owner  of  servient  and  domi- 
nant tenement,  133. 

(c)  on  simultaneous  conveyances  of  the  two  tenements  to 
different  persons,  133. 

(a)  easement  from  necessity  does  not  require  a  like  prior  use  by 

grantor  to  support  it,  134. 

(b)  easement  implied  from  prior  use  arises  whether  the  sale  which 

works  a  severance  of  ownership  be  public  or  private,  134. 
akin  to  creation  of  servitude  by  destination  du  pere  de 

famille,  134. 
greater  liberality  as  to  easements  so  implied  at  civil  than  at 

common  law,  135. 
so  implied  must  be  visible  and  continuous,  135. 
except  where  it  is  a  necessary  easement,  135. 
tendency  of  some  courts  to  confine  the  implication  to 
easements  of  necessity,  185. 
what  constitutes  "necessity,"  136. 

rule  as  to  acquirement  of  easement  on  severance  the  same 
whether  the  easement  be  regarded  as  granted  or  reserved, 
13T. 
immaterial  how  severance  be  brought  about,  13t. 

(c)  easement  implied  on  simultaneous  conveyance,  138. 

includes  cases  of  partition,  138. 
creation  of  easement  by  prescription,  138. 
statutory  limitation  of  time,  188. 
this  method  of  acquirement  of  ancient  date,  138. 
character  of  presumption  arising  from  user,  188. 
user  must  be  adverse,  139. 

need  not  originate  in  disseizin,  139. 

unexplained,  presumed  adverse,  139. 

must  be  with  knowledge  actual  or  constructive,  189. 

must  be  of  such  character  as  to  suggest  the  acquirement  of 

a  right,  139. 
must  be  in  right  of  a  dominant  tenement,  140. 
not  sufficient  if  in  common  with  public,  140. 
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adverse  character  of,  rebutted  by  license,  140. 

even  as  against  purchaser  without  notice,  140. 
permission  or  license  shown  by  circumstances,  140. 
but  not  rebutted  whenever  a  parol  assent  to  a  use  is 
shown,  140. 
if  more  extensive  than  grant  may  give  rise  to  presump- 
tion of  a  second  grant,  140. 
if  originating  in  license,  conduct  of  licensee  may  render 
user  adverse,  140. 
asking  leave  will  not  defeat  an  easement  acquired,  but  will 

be  evidence  against  its  adverse  character,  141. 
must  be  adverse   to  some  one  capable  of  asserting    title 

against  it,  141. 
during  lease  or  particular  estate  not  adverse  to  reversioner  or 

remainderman,  141. 
not  adverse  to  mortgagee  out  of  possession,  141. 
cannot  be  adverse  during  common  ownership  of  the  tene- 
ments, 141. 
where  common  ownership  intervenes  time  of  limitation  must 

begin  afresh  from  severance,  141. 
tenant  in  common  cannot  acquire  easement  over  common 

land  for  land  held  by  him  in  severalty,  141. 
but  tenancy  in  common  in  the  dominant  tenement  by  owner 
of  the  servient  will  not  always  prevent  adverse  user  of  the 
latter  land  by  the  owners  of  the  former,  142. 
partnership  may  acquire  easement  in  land  of  one  partner,  143. 
must  be  peaceable,  143. 
continuous,  143. 

but  need  only  be  used  as  required  by  the  claimant,  143. 
interruption  for  an  appreciable  time  sufficient  to  defeat  con- 
tinuity, 143. 
may  be  by  successive  owners  of  the  dominant  estate  whose 
titles  are  continuous,  144. 
temporary  lack  of  person  able  to  contest  user  will  only  suspend 

continuity,  144. 
confiscation  by  State  destroys  continuity,  144. 
Connecticut  Statute  of  Limitations  applied  to  easements,  144. 
acts  amounting  to  interruption  of  user,  145. 
distinction  between  seizin  and  user,  145. 
extent  of  acquired  easement  determined  by  user,  147. 
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flovvage  measured  by  habitual  extent  to  which  servient  tenements 
were  flowed,  147. 
held  aliter  in  Massachusetts,  147. 
easement  not  acquired  by  user  against  public,  148. 

but  may  be,  against  a  town,  148. 
question  of  adverse  user  for  jury,  148. 

statutes  providing  for  the  prevention  of  acquirement  of  easement  by 
user  in  Massachusetts,  Maine,  Connecticut,  Indiana,  Iowa, 
Rhode  Island,  148. 
conveyance  of  easement  as  an  appurtenance,  148. 

visible  and  continuous  easements  pass  as  appurtenances,  148. 
without  the  use  of  the  word  "  appurtenance,"  148. 
"  appurtenance"  limited  by  use  of  premises,  148. 
examples  of  easements  so  passed,  148. 
easement  not  expressly  described  must,  in  order  to  pass,  actually 
belong  to  the  estate  conveyed,  149. 
must  be  an  easement  in  law,  149. 

while  suspended  cannot  pass,  149. 
a  mere  convenience  will  not  pass  as  an  appurtenance,  149. 
non-apparent  and  non-continuous  easements   will   not  pass  as 
appurtenant,  149. 
easement,  on  division  of  dominant  tenement  becomes  attached  to  each 
portion  so  far  as  applicable,  150. 
but  not  so  as  to  increase  burden  of  servient  tenement,  150. 
cannot  be  used  for  other  land  of  the  dominant  owner  or  for 
other  premises,  150. 
may  be  for  benefit  of  part  only  of  the  dominant  premises,  150. 
must  be  restricted  in  its  effect  to  its  own  purpose,  150. 

but  mere  specification  of  use  will  not  destroy  the  right  to 
use  the  subject  of  the  grant  otherwise,  150. 
use,  when  measured  or  limited  by  terms  of  grant,  151. 
limitation  of  easement  by  implication,  152. 
location  once  made,  no  right  to  change,  152. 

but  mere  mistake  in  relaying  pipe  held  not  to  involve  a  loss 
of  the  easement,  152. 
use  of  easement  within  granted  limits  will  not  act  as  location  or 
abandonment  of  the  full  right,  152., 
repairs  to  means  of  enjoyment  of  easement,  152. 
duty  of  repair  rests  on  dominant  owner,  152. 
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where  joint  duty  to  repair  exists,  request  to  repair  must  be  made 
by  dominant  owner  in  order  to  render  servient  owner 
liable  for  proportion  of  expense,  153. 
servient  owner  may  assume  duty  by  contract,  153. 
dominant  owner  has  right  of  entry  to  repair,  153. 
may  dig  up  soil,  153. 
use  of  easement,  153. 

governed  by  maxim  sic  utere  tuo  ut  alienum  non  Ixdas,  153. 

must  not  wantonly  injure  servient  tenement,  153. 

if  by  several  in  common,  use  by  one  must  not  prevent  use  by 

others,  153. 
damage  necessarily  resulting  from  use  not  actionable,  153. 
extinguishment,  153. 

cannot  be  by  mere  parol,  153. 

may  be  by  matter  in  pais  if  intent  to  extinguish  appear,  153,  154. 
as  in  case  of  erection  of  permanent  obstruction  by  dominant 
owner  with  intent  to  abandon  easement,  154. 
may  be  by  a  license  to  servient  owner,  154. 

but  not  by  license  to  do  something  of  a  mere  temporary 
character,  154. 
by  estoppel,  155. 
by  non-user,  difference  of  authority  as  to,  155. 

true  position  suggested,  156. 
distinction  as  to  loss,  between  easements  acquired  by  prescription 

and  those  acquired  by  deed,  15  6. 
by  adverse  user  and  possession  of  servient  estate,  156. 

possession  must  be  of  such  character  as  to  render  enjoyment 
of  easement  impracticable,  15T. 
cultivation  not  such  possession  as  against  right  to  dig 

ore,  151. 
Guthbert  v.  Lawton,  3  McCord,  194,  157. 
recital  of  an  easement  in  a  deed  estops  grantee  from  alleging 
abandonment,  157. 
by  physical  destruction  of  means  of  enjoyment,  158. 
is  not  worked  by  cesser  of  necessity,  where  easement  is  by  grant, 

158. 
by  extinction  of  estate  to  which  the  easement  is  appurtenant,  158. 
by  acquirement  of  estate  in  servient  tenement  anterior  to  that 
upon  which  the  easement  is  a  servitude,  158. 
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is  not  worked  by  mere  change  of  possession  of  servient  tenement, 

159. 
by  union  of  title  to  both  tenements  in  same  person,  159. 

mere  assertion  of  title  to  servient  tenement  by  owner  of  domi- 
nant will  not  work  extinguishment,  159. 
to  work  this  effect  the  common  owner  must  have  the  fee  of 
both  estates,  159. 
exception  in  case  of  open  and  apparent,  easement  which  is  sus- 
pended, 159. 
re-creation,  160. 
acts  of  owner  of  tenements  may  show  intent  that  there 
shall  be  no  revival,  160. 
easement  may  be  taken  for  public  use,  450. 

when  acquired  by  right  of  eminent  domain  compensation  need  be 
made  only  for  the  injury  caused  to  the  owner  by  the  imposi- 
tion, 484. 

EASEMENTS  IN  GROSS', 

not  properly  easements,  127.  * 

See  Easements. 

EMBLEMENTS, 

not  within  Statute  of  Frauds,  517. 

EMINENT  DOMAIN, 

origin  of  right,  422. 

an  attribute  of  sovereignty,  423. 

State  cannot  divest  itself  of  by  Act  of  Legislature  or  by  contract, 
423. 
does  not  depend  on  contract,  423. 

may  be  limited  by  a  Constitution  but  is  not  conferred  thereby,  423. 
not  properly  referable  to  ultimate  ownership  of  soil,  423. 
all  land  held  subject  thereto,  424. 
its  exercise  distinguished  from  taxation,  424. 
vested  in  State,  424. 

origin  of  in  State  formed  since  the  adoption  of  the  federal  Con- 
stitution, 424. 
State  not  restrainable  in  exercise  of,  by  federal  government,  425. 

Fifth  Amendment  to  Constitution  of  the  United  States  re- 
strains federal  government  only,  425. 
but  proceedings  to  condemn  land  may  be  removed  to  federal 
courts  as  other  suits  may,  425. 
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extends  over  all  lands  within  the  jurisdiction  of  the  State,  425. 
including  lands  held  by  the  United  States,  425. 

but  exercise  must  not  interfere  with  public  purpose  for  which 
the  land  has  been  taken  by  the  United  States,  425. 
exercise  of  not  a  violation  of  the  obligation  of  a  contract,  425. 

right  of  way  of  a  railroad  incorporated  by  Congress,  within  State 
power,  426. 
may  be  exercised  by  State  although  it  interfere  to  limited  extent  with 

navigation,  427. 
confined  to  territorial  limits,  427. 
possessed  by  United  States,  427. 

State  may  not  condemn  land  for  the  use  of  the  United  States, 

429,  430. 
but  United  States  may  proceed  in  a  State  court,  430. 
may  be  exercised  by  the  United  States  in  furtherance  of  inter- 
State  commerce,  430. 
exercise  of,  may  be  delegated  by  the  State,  430. 
to  municipal  corporations,  430. 

park  commissioners,  430. 
to  officers,  480. 

commissions,  430. 
aldermen,  430. 
school  directors,  430. 
to  private  corporation  organized  for  public  purposes,  431. 

corporation  need  not  be  a  creature  of  the  delegating  State, 
431. 
municipal  corporation  may  exercise  delegated  power  beyond  its 

own  boundary,  431. 
query,  whether  individual  may  be  a  delegate,  431. 
delegation  of  right  to  exercise  power  must  be  by  express  words  or  by 
necessary  implication,  432. 
must  be  strictly  construed,  432. 
power  to  condemn  to  permanent  use  will  not  cover  condemnation 

to  temporary  use,  432. 
fulfilment  of  conditions  annexed  to  delegation  to  be  looked  into 

by  courts,  432. 
power  exhausted  by  one  exercise  unless  continuance  be  provided 
for  by  legislative  authority,  432. 
exception,  433. 
conditional  delegation,  433. 
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delegate  will  exercise  full  power  of  State  subject  only  to  limitations 
imposed  by  act  of  delegation,  433. 
necessity  of  exercise  not  considered  by  courts  unless  made  a  con- 
dition, 433. 
determination  of  question  of  necessity  as  a  condition,  433. 
exercise  of  power  by  delegate  cannot  override  effect  of  previous  exer- 
cise by  State,  434. 
power  must  be  strictly  pursued  by  delegate,  435. 

even  if  a  public  corporation  or  officer,  435. 
delegatus  non  potest  delegare,  435. 

general  delegation  will  not  prevent  direct  exercise  by  Legislature,  435. 
delegation  not  a  grant  of  exclusive  privilege,  immunity  or  franchise 

in  constitutional  sense,  435. 
power  of  eminent  domain  exercisable  for  public  purposes  only,  436. 
what  is  a  public  use  a  juridical  question,  436. 

legislative  declaration  cannot  forestall  judgment  of  court,  437. 
but  will  be  of  weight,  437. 
public  use  a  very  elastic  term,  437. 

not  confined  to  uses  recognized  as  public  at  time  of  adoption  of 

Constitution,  437. 
does  not  necessarily  imply  public  occupation  or  control,  437. 
or  that  the  sole  object  is  the  public  good,  438. 
or  that  the  entire  community  or  a  very  considerable  portion 
thereof  should  participate  directly  in  its  benefits,  438. 
but  benefit  must  not  be  limited  by  its  very  nature  to  a 
very  few  persons  or  estates,  438. 
may  embrace  public  pleasure,  438. 

but  see  in  Vermont,  438. 
may  embrace  a  use,  though  the  main  work  to  which  it  is  subser- 
vient be  without  the  State,  438. 
distinction  between  public  use  and  public  convenience,  439. 
uses  held  public,  440. 
public  streets,  440. 
township  roads,  440. 
neighborhood  roads,  440. 

but  not  roads  really  private  although  styled  neighbor- 
hood roads  in  title  of  Act,  440. 
in  Georgia,  a  way  to  a  gold  mine,  440. 
way  to  a  coal  mine  not  a  public  use,  440. 
turnpikes,  440. 
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toll  roads,  440. 
railroads  which  are  common  carriers,  440. 

although  restricted  as  to  what  they  carry,  441. 
connecting  railroads,  441. 
depots,  441. 

switches  and  side  tracks,  441. 
land  for  a  channel,  441. 

but  not  a  railroad  for  mere  sight-seeing  purposes,  441. 
lateral  roads,  441. 

but  not  where  they  are  merely  to  serve  private  pur- 
poses, 441. 
tube  or  pipe  line  for  transportation  of  petroleum,  442. 
a  ferry,  442. 
toll  bridge,  442.  ' 
school-house,  442. 

encouragement  of  arts  and  sciences,  442. 
battlefield  memorial,  442. 
supply  of  city  with  pure  water,  442. 

even  where  charter  of  supplying  body  does  not  expressly 
require  the  water  to  be  supplied  to  everybody  on  rea- 
sonable terms,  442. 

but  not  a  flume  to  supply  water  to  a  mine,  442. 
the  supply  of  a  city  with  natural  gas,  452. 
a  telegraph  line,  442. 
telephone  line,  442. 
public  square  or  park,  462. 
public  sewer,  442. 
drain,  into  which  all  have  the  right  to  empty  on  reasonable 

terms,  443. 
wharf  or  landing,  443. 
public  market,  443. 

reclamation  of  lands  from  overflow,  443. 
filling  in  of  land  which  is  dangerous  to  public  health,  443. 
drain  or  ditch  for  improvement  of  public  health,  443. 

or  for  improvement  of  highway,  443. 

but  not  a  drain  for  mere  improvement  of  farms,  443. 
system  of  drains  to  benefit  large  sections  of  marsh  lands,  443. 
removal  of  dam  for  health  purposes,  443. 
drainage  under  Indiana  statute,  443. 
irrigation  in  California,  443. 


Index.  609 

EMINENT  BOMAm— Continued. 

mills  in  some  States  but  not  in  others,  443. 

distinction  between  ancient  and  modern  mill,  443. 
grist,  saw,  and  paper  mill  held  not  public  use,  444. 
held  public  in  Virginia,  and  master  must  grind  for  all  in 
due  turn  at  specified  tolls,  444. 
so  in  North  Carolina,  444. 
Kentucky,  444. 
in  Massachusetts,  mills  generally  held  public  uses,  444. 
so  in  New  Hampshire,  444. 
Connecticut,  444. 
in  Yermont  mill  not  compellable  to  grind  not  public,  445. 
mills  held  public  uses  in  Wisconsin,  445. 
Minnesota,  445. 
Kansas,  446. 
in  Alabama,  mill  other  than  grist  not  public,  446. 
in  Georgia,  mills  not  public,  446. 
so  in  Michigan,  446. 
public  cemetery  a  public  use,  446. 

although  managed  by  a  company,  446. 

and  too  expensive  for  general  use,  446. 
cemetery  not  public  when  right  of  burial  is  vested  in  lot- 
holders  only,  446. 
mines,  446. 
whether  power  of  eminent  domain  shall  be  exercised,  a  legislative 
question,  447. 
legislative  decision  final  as  to  amount  of  land  to  be  taken,  447. 
and  as  to  estate  to  be  taken,  447. 
exercise  of  power  need  not  be  by  special  act  in  each  case,  448. 
may  be  by  general  law,  448. 
permanent  agency,  448. 
but  authority  must  be  strictly  followed,  448. 
statutory  method  of  taking  strictly  pursued,  448. 
any  land  or  estate  may  be  taken,  448. 

Legislature  sole  judge  of  the  estate  to  be  taken,  449. 
land  taken  for  public  purposes  to  be  used  in  accordance  with  said 
purpose,  449. 
not  to  be  diverted  without  legislative  authority,  449. 
failure  of  private  corporation  to  apply  land  to  use  for  which 

it  is  taken  an  abuse  of  franchise,  449. 
reversion  after  cesser  of  user,  449. 
39 
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land  covered  by  building  may  be  taken,  449. 

Pennsylvania  Act  of  Feb.  19,  1849,  449. 
franchise  takable,  450. 
easement,  450. 

land  already  dedicated  may  be  taken  by  special  legislative  authori- 
zation, 450. 
examples,  451. 
disability  of  owner  will  not  prevent  passing  of  title  by  judicial 
proceedings,  452. 
compensation  must  be  made  when  land  is  taken  for  public  purposes, 
452. 
obligation  said  to  rest  on  natural  equity,  452. 
magna  charter,  452. 
held  to  antedate  constitutional  or  statutory  provisions  for  its 

enforcement,  452. 
held  aliter  in  South  Carolina,  453. 
Louisiana,  454. 
exceptions  to  rule  of  compensation,  454. 

where  property  would  be  otherwise  destroyed  by  forces  of  nature 
or  the  enemy,  454. 
statutory  provisions  for  Q^pensation  under  such  circum- 
stances to  be  strictly  followed,  455. 
Georgia  case  contra  the  current  of  authority,  456. 
destruction  of  a  nuisance  an  apparent  exception  to  the  rule  of 

compensation,  456. 
compensation  required  where  the  nuisance  is  not  one  per  se  but 
has  become  one  by  legislative  or  municipal  act,  456. 
a  corporation  may  not  seize  a  technical  nuisance  without 
compensation,  456.  '-^ 

rule  of  compensation  applies  only  to  the  taking  of  private  property, 
457. 
but  government  cannot  by  attributing  a  public  character  to  a 
work  of  a  private  corporation  oust  the  right  to  compensation, 
45t. 
suggested  limitation  to  power  of  diverting  public  land,  451. 
whether  statute  permitting  the  taking  of  land  must  provide  for  com- 
pensation, 457. 
what  is  suflScient  provision  for  compensation,  459. 

owner  must  have  power  to  coerce  payment  without  unnecessary 
delay,  459. 
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where  laad  is  taken  by  public  authority,  a  pledge  of  the  faith  and 
credit  of  the  State  or  of  a  municipal  division,  with  provisions  for 
application  of  such  faith  and  credit,  prima  facie  sufBcient,  460. 
compensation  out  of  public  or  county  treasury,  460. 

by  taxation  of  school  district,  460. 
power  of  taxation  generally  considered  a  sufficient  provision  for 
compensation,  460. 
but  it  may  be  shown  to  be  in  a  given  case  not  sufficient,  460. 
not  sufficient  where  restricted  to  specified  land  in  limited  dis- 
trict, 460. 
not  sufficient  where  provision  is  that  payment  shall  be  out  of  the 

earnings  of  a  railroad,  460. 
geographical  limitation  of  taxation  will  not  invalidate  Act,  if 

general  taxation  is  to  follow,  460. 
general  appropriation  by  United  States  sufficient,  460. 
mere  right  to  recover  an  award  or  a  judgment  not  sufficient,  461. 
in  some  States  requirement  that  land  owners  shall  institute  pro- 
ceedings held  nugatory,  461. 
aliter  in  others,  461. 
statutory  method  of  obtaining  compensation  must  be  followed,  461. 
where  rights  have  been  waived  by  land  owner,  he  is  not  in  all 
cases  driven  to  an  action  of  trespass,  461. 
trespass  lies  where  taking  is  illegal,  462. 
right  of  a  trial  by  jury  to  ascertain  damages,  462. 
Ohio,  462. 
Texas,  462. 
Mississippi,  462. 
Iowa,  462. 
Maryland,  462. 
Missouri,  462,  463. 
Colorado,  462,  463. 
Michigan,  462. 
Illinois,  462. 
West  Virginia,  463. 
Arkansas,  468. 
California,  463. 
not  necessary  that  trial  should  in  first  instance  be  by  jury,  463. 
time  of  making  compensation,  463. 

in  some  States  must  be  concurrent  with  or  precede  the  taking, 
463.  * 
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rule  in  Maryland,  463. 
California,  463. 
Nebraska,  464. 
Oregon,  464. 
Ohio,  464. 
Minnesota,  464. 
Alabama,  464. 
distinction  between  a  taking  by  the  State  itself  and  by  a  dele- 
gate, 464. 
recognized  in  New  Jersey,  464. 
Indiana,  465. 
Wisconsin,  465. 
West  Virginia,  465. 
Michigan,  465. 
Texas,  465. 
Pennsylvania,  465. 
repudiated  in  Alabama,  465. 
action  for  value  of  land  where  right  of  pre-compensation  has  been 

waived,  465. 
in  some  States  provision  for  an  adequate  remedy  permitted  in 

lieu  of  precompensation,  466. 
when  title  passes  from  owner,  466. 

rule  of  precompensation  not  applicable  to  entry  for  examination, 
467. 
law  upon  this  subject  in  Colorado,  467. 
compensation  where  taking  is  contemplated  as  a  contingency,  468. 
land  allowance  in  Pennsylvania,  468. 
New  Jersey,  469. 
held  not  to  oust  compensation  in  New  York,  470. 
measure  of  compensation,  470. 

the  loss  of  the  land  owner  and  not  the  gain  of  the  public  the 

measure,  470. 
value  of  land  taken,  for  the  most  advantageous  purposes  to  which 
it  may  be  applied,  to  be  considered,  470. 
its  adaptability  for  any  special  purpose,  which  affects  its 
market  value,  470. 
relation  of  land  taken  to  residue  of  tract  from  which  it  is  taken 
to  be  considered,  471. 
and  its  use  so  far  as  it  affects  the  value  of  the  land  itself,  471. 
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but  mere  intent  and  purpose  of  owner  with  reference  to  the 
use  cannot  be  considered,  4t2. 
or  his  own  valuation  apart  from  a  market  or  commer- 
cial value,  472. 
or  a  pretium  affectionis,  472. 
where  use  is  restricted,  the  restriction  to  be  considered  in 
assessing  damages,  472. 
consequential  and  speculative  damages  not  allowed  in  the  absence 
of  constitutional  or  statutory  provision  therefor,  472 
but  Legislature  may  subject  the  exercise  of  the  right  of  emi- 
nent domain  to  the  payment  of  such  damages,  472. 
reference  to  constitutional  provisions,  473. 
the  whole  tract  to  be  considered  in  fixing  compensation,  473. 

rule  in  many  States^ — compensation  to  be  measured  by  the 
difference  between  the  market  value  of  the  tract  immedi- 
ately before  the  taking  and  that  immediately  after,  473. 
"market  value"  defined,  475. 

evidence,  475. 
market  value  to  be  a  cash  value,  475. 
allowance  of  benefit  to  remainder  of  the  tract  of  which  a  part  is 
taken,  as  a  set-off  against  compensation,  472. 
distinction  between  setting  off  benefits  against  value  of  land 
actually  taken  and  against  compensation  for  injury 
done  to  the  rest  of  the  tract,  477. 
benefit  to  be  set  off  must  be  one  peculiar  to  the  land  re- 
maining to  the  owner,  478. 
instances,  479. 
benefit  to  land  in  different  place  from  that  of  the  land  taken 
cannot  be  considered,  480. 
contiguous  lots,  480. 
speculative  benefits  cannot  be  considered,  480. 
as  a  result  of  the  benefit  rule  land  may  be  taken  without  the 
actual  payment  of  money  compensation,  480. 
statutory  provisions  for  possible  hardship  in  such  case, 
481. 
benefit  rule  denied  in  certain  jurisdictions,  481. 
where  easement  only  is  taken  compensation  need  be  given  only 
therefor,  but  value  of  fee  has  been  allowed  when  the  taking  of 
the  easement  is  a  practical  deprivation  of  the  land,  484. 
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time  of  valuation  of  land,  484. 

valuation  to  be  as  of  time  of  taking,  484. 

what  to  be  assumed  as  such  time,  484. 
what  constitutes  a  taking,  485. 

not  necessary  that  the  land  itself  should  be  so  occupied  as  to 
exclude  the  owner  altogether,  485. 
a  taking,  where  owner  is  deprived  of  beneficial  use  of  his  land, 
486. 
or  of  its  ordinary  use  and  enjoyment,  486. 
examples,  486,  487. 
a  taking  may  be  although  no  actual  damage  is  done  to  the  owner 

where  it  is  in  the  assertion  of  a  right,  486. 
mere  vote  to  take  land  not  a  taking,  487. 

or  laying  out  of  streets  on  city  plan,  487. 
a  temporary  occupancy  may  not  amount  to  a  taking,  487. 

but  under  pretext  of  investigation,  land  cannot  be  dealt  with 
to  the  injury  of  the  owner,  487. 
exercise  of  taxing  power  not  a  taking,  488. 
an  imposition  of  an  additional  burden  on  land  already  subject  to 
a  public  burden  may  be  such  a  taking  as  will  require  com- 
pensation, 489. 
where  fee  is  taken  and  paid  for  there  can  be  no  claim  for 

additional  compensation,  489. 
so  where  the  new  burden  is  merely  a  variation  of  the  use  for 

which  the  land  was  taken,  489. 
examples  of  additional  burdens  for  which  compensation'!,' 
demandable,  489,  490. 
horse  railroads  not  an  additional  burden  upon  the  high* 

way,  491. 
difference  of  authorities  as  to  whether  a  steam  road  is 

an  additional  burden,  491. 
elevated  railroad  held  new  burden,  493. 
gas,  oil  and  water  pipes,  493. 
telephone  poles,  493. 
resumption  of  grant,  493. 
right  of  compensation  not  confined  to  owner  of  fee,  493. 
protection  of  rights  of  remainderman,  493. 

of  mortgagee,  494. 
but  taking  power  need  not  apportion  the  compensation,  494. 
right  to  compensation  once  vested  does  not  follow  land,  494. 
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right  of  lessee  whose  lease  post-dates  locatioa  of  railroad,  494. 
effect  of  taking  on  future  use  of  land,  494. 

appropriation  not  an  undertaking  that  the  use  for  which  the  land  is 
taken  shall  be  maintained,  494. 

ENGLISH  STATUTES, 

21  Hen.  VIII.  c.  4.     Survival  of  Powers,  53. 
Stat,  of  West.  2,  c.  46.     Immemorial  User,  238. 
32  Hen.  VIII.     Limitation  of  Actions,  238. 
24  Jac.  I.     Limitation  of  Entry,  238. 
2  &  3  Wm.  IV.  c.  n,  §  3.     Ancient  Lights,  239. 
29  Car.  II.  c.  3.     Statute  of  Frauds,  506  et  seq^ 

EQUITABLE  INTEREST, 

as  affected  by  the  Statute  of  Frauds,  52T. 

EQUITY, 

will  not  compel  donee  of  power  to  execute  it  in  his  own  favor,  in  the 
interest  of  creditors,  28. 
but  when  the  holder  of  a  general  power  exercises  it  the  property 

will  be  subjected  to  his  debts,  %*l. 
statutory  provisions,  28. 
may  aid  a  tardy  but,  in  general,  not  a  premature  execution  of  power, 

50. 
will  not  aid  an  execution  by  deed  of  power  to  devise,  52,  66. 
may  relieve  in  case  of  defective  execution  of  power,  66. 

but  not  in  case  of  non-execution,  65. 
will  not  relieve  when  the  executory  instrument  is  defective  when  con- 
sidered as  an  instrument  of  the  class  to  which  it  professes  to  belong, 
66. 
will  aid  execution  by  will  which  should  have  been  by  deed,  66. 
will  not  aid  execution  void  for  lack  of  authority,  66. 
may  supply  execution  when  trust  is  connected  with  the  power,  66. 
will  not  establish  or  protect  a  way  which  is  indefinite,  183. 
may  enjoin  excavations  clearly  tending  to  interfere  with  right  of 

lateral  support,  262. 
will  not  as  a  rule  send  plaintiff  to  law  to  establish  his  right  to  a 
natural  water  course,  326. 
held  aliter  in  Vermont,  326. 
right  to  equitable  protection  lost  by  laches,  326. 
will  restrain  effect  of  legislative  action  which  seeks  to  take  private 
property  for  public  use  without  compensation,  436. 
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ESTATE, 

power  is  not,  24. 

in  land  within  Statute  of  Frauds,  520.  "" 

ESTOPPEL, 

in  connection  with  license,  may  give  an  easement,  128. 

worked  by  conveyance  of  land  calling  for  a  street  or  way  as  a  boun- 
dary, 132. 

easement  lost  by,  155. 

recital  on  deed  of  existence  of  easement  estops  grantee,  157. 

in  connection  with  license,  may  give  rise  to  a  way,  184. 

by  suffering  without  remonstrance  public  improvement,  which  diverts 
a  water  course,  to  be  made,  Sit. 

EVIDENCE, 

parol  evidence  not  admissible  to  show  that  a  way  included  in  a  deed 
was  not  intended  to  be  granted,  185. 
or  that  grantor  intended  to  reserve  a  way  not  so  included,  185. 
admissible  to  identify  way  granted,  187. 
showing  dimensions  of  a  way  necessary  for  the  purpose  for  which  a 
way  is  granted,  admissible  to  define  the  limits  of  the  way  granted, 
188. 
speaking  of  way  claimed,  as  a  public  road,  or  an  admission  that  it  is 

such,  evidence  to  rebut  claim  by  prescription,  203. 
admissions  and  declarations  of  claimant  of  way  admissible  to  rebut 
,    presumption  of  adverse  user,  207. 
permission  to  use  way,  claimed  by  prescription,  after  the  time  has  run, 

evidence  to  show  that  prior  use  was  permissive,  207. 
in  case  of  interruption  of  user  burden  of  proof  lies  on  dominant 
owner  to  show  that  the  interruption  was  consistent  with  claim  of 
easement,  210. 
request  of  leave  to  enter  to  cleanse  drain,  evidence  against  existence 
of  right  of  water  course,  332. 

EXECUTORS, 

power  of  sale  in,  does  not  give  them  an  estate,  26. 

but  devise  to  them  to  sell  does,  26. 
when  power  of  sale  is  given  to,  by  implication,  30. 
survival  of  power  to,  53. 

refusal  to  accept  office  Stat.  Hen.  VIII.  c.  4,  53. 
renunciation  of  office,  53. 
all  who  qualify  must  join  in  execution  of  power,  56. 
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EXTINGUISHMENT, 

of  easement. 

See  Easement. 
of  way. 

See  Way. 

FEE  SIMPLE, 

cannot  be  taken  for  public  use  under  an  Act  which  does  not  provide 
compensation  for  taking  the  fee,  459. 

FENCE, 

servient  owner  not  compellable  to  fence  a  way,  218. 

held  to  give  notice  of  way,  222. 

when  not  an  obstruction  from  which  release  of  way  may  be  inferred, 

225. 
considered  as  a  burden,  with  reference  to  lateral  support,  265. 
•a  monument,  363. 

FIXTURES, 

of  trade  as  a  rule  regarded  as  personalty,  519. 

FLORIDA, 

Statute  of  Frauds,  508,  509,  528. 

FRANCHISE, 

may  be  taken  by  right  of  eminent  domain,  450. 

FRAUDS,  STATUTE  OF, 

easements  real  estate  within,  128. 
determination  of  boundary  by  parol,  382. 
valid  where  the  line  is  in  dispute,  38. 

aliter  where  the  determination  of  the  line  is  nominal  only  and 
in  reality  title  is  conveyed  or  quieted,  382. 
And  see  Statute  of  Frauds. 

FRESHETS, 

owner  of  dam  liable  for  injury  done  by  overflow  enhanced  by  dam  in 
times  of  ordinarily  recurring  freshets,  323. 
but  not  in  time  of  extraordinary  freshets,  323. 

FRUCTUS  INDUSTRIALES, 

when  not  realty  within  Statute  of  Frauds,  510. 

FRUIT, 

not  realty,  51 1. 
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GAS  nXTTJRES, 
personalty,  520. 

GATES, 

how  far  an  interference  with  way,  218  et  seq. 

when  not  an  obstruction  showing  extinguishment  of  way,  225. 

GEORGIA, 

time  of  prescription  for  way,  200. 

by  statute,  to  obtain  prescriptive  right  of  way  claimant  must  main- 
tain a  permanent  way  not  exceeding  fifteen  feet  width  and  keep 
the  same  in  repair  for  seven  years,  204. 

doctrine  of  ancient  lights  repudiated,  244. 

law  of,  with  reference  to  diversion  of  underground  streams,  339. 

riparian  owner  holds  to  low  water  mark  on  navigable  river,  874. 

by  statute,  accretions  to  land  on  "navigable  as  well  as  unnavigable 
waters  belong  to  land  owner,  377. 
in  case  of  sudden  change  of  thread  of  stream  ownership  remains 
as  before  change,  378.  ' 

a  mill  is  not  a  public  use,  446. 

a  common  law  liability  to  make  compensation  for  property  destroyed 
by  authorities  to  prevent  disaster,  recognized,  456. 

consequential  damages  allowed  by  Constitution  in  cases  of  the  exer- 
cise of  the  power  of  eminent  domain,  473. 

benefits  considered  in  fixing  amount  of  compensation  in  case  of  taking 
by  right  of  eminent  domain,  476. 
but  not  to  be  set  off  against  the  value  of  the  land  itself  taken, 
477. 
.  Statute  of  Frauds,  508,  509. 

GOVERNMENT  SURYEY, 

will  control  lines  in  fixing  boundary,  361. 

even  if  incorrect,  361. 
of  section  cannot  be  corrected  by  subsequent  survey,  361. 

GRAIN, 

distinction  between  growing  and  mature,  with  regard  to  applicability 
of  Statute  of  Frauds,  511. 

GRANT, 

of  water  privilege,  effect  of,  332. 

construction  of,  as  to  method  of  obtaining  water,  334. 

measure  of,  334. 
purpose  of,  regarded  in  fixing  boundaries,  368. 
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HEIR, 

taking  the  subject  of  a  power  through  failure  to  exercise  the  power, 
takes  subject  to  abatement,  67. 

HIGHWAY, 

private  right  of  way  cannot  exist  in,  183. 

aliter  in  Indiana,  183. 
way  of  necessity  to  reach,  191  ef  seq. 
location  of,  extinguishes  way,  226. 
as  boundary,  378. 
allowance  of  land  for  in  proprietary  grants  in  certain  States,  468. 

HOMESTEAD, 

cannot  be  subjected  to  liability  for  debts  by  parol,  525. 

ICE, 

right  of  riparian  owner  to,  313. 

riparian  owner  entitled  to  ice  formed  in  front  of  his  residence  on  a 
private  stream,  314. 
and  may  take  if  he  do  not  unduly  diminish  the  supply  of  water 
or  injure  rights  of  another  in  the  water  course,  314. 
may  take  for  sale,  314. 
cases  contra,  315. 
rights  as  to,  in  public  streams,  316. 

ILLINOIS, 

course  of  decision  with  reference  to  doctrine  of  ancient  lights,  242. 
law  of  subjacent  support,  281. 
cominoD  law  definition  of  navigability  in  force,  374. 
compensation  for  taking  land  for  public  use,  when  to  be  fixed  by  jury, 
462,  463. 
security  may  stand  in  lieu  of  precompensation,  466. 
benefit  considered  in  fixing  compensation  but  not  so  as  to  be  set 
off  against  value  of  land  actually  taken,  477,  483. 
Statute  of  Frauds,  508,  528. 

ILLUSORY  APPOINTMENT. 

See  Powers,  68. 

IMPROVEMENTS, 

contract  to  pay  for,  or  to  relinquish,  not  within  Statute  of  Frauds, 
524. 

INCUMBRANCE, 

a  way  is  within  covenant  against,  184. 
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INDIANA, 

by  statute,  grantor  who  reserves  absolute  power  of  revocation  con- 
sidered owner  as  to  creditors  and  purchasers,  28. 
married  woman  may  have  power  to  dispose  of,  without  her  hus- 
band's concurrence,  land  devised  or  conveyed  to  her  in  fee,  33. 
excessive  execution  of  power  void  only  pro  tanto,  65. 
easement  not  acquired  by  adverse  user  for  less  than  twenty  years, 
138. 
statutory  prevention  of  acquirement  of  easement,  148. 
private  way  may  exist  in  highway,  183. 
time  of  prescription  for  easement,  200. 
doctrine  of  ancient  lights  not  in  force,  244. 
law  of  subjacent  support^  280. 
drainage  act  held  constitutional,  448. 

compensation  for  taking  land  for  public  use  may  be  ascertained  other- 
wise than  by  a  jury,  462. 
distinction  with  regard  to  time  of  compensation  between  taking  of 
land  by  State  or  public  corporation  and  taking  by  private  cor- 
poration, 465. 
benefit  regarded  in  fixing  compensation,  476. 

but  not  as  a  set-off  against  the  value  of  land  actually  taken,  when 
land  is  taken  for  railroad,  483. 
Statute  of  Frauds,  508,  509. 

INFANCY, 

of  servient  owner,  an  interruption  only  of  running  of  time  of  prescrip- 
tion, 144,  208. 
but  held  not  to  interrupt  where  after  running  has  commenced  the 
servient  tenements  descend  to  an  infant,  208. 

INTENT, 

to  execute  power,  how  manifested,  59  et  seq. 

INTER-STATE  COMMERCE, 

power  to  regulate,  empowers  Congress  to  authorize  construction  of  a 
bridge  between  two  States  and  to  condemn  land  therefor,  430. 

IOWA, 

statutory  prevention  of  acquirement  of  easement,  148. 

adverse  user  must  be  shown  otherwise  than  by  mere  open  use  and 

express  notice  must  be  shown  to  person  to  be  affected  thereby, 

204. 
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IOWA — Continued. 

by  statute,  no  foot  way  can  be  acquired  by  prescription  unless  claimed 

in  connection  with  a  carriage  way,  212. 
statutory  prevention  of  acquirement  of  right  of  light  and  air,  24T. 
decisions  with  reference  to  subjacent  support,  279,  280. 
English  rule  of  boundary  on  navigable  water  adopted,  375. 
American  definition  of  navigability  adopted,  375. 
right  to  have  compensation  for  land  taken  for  public  purposes  fixed  by 

jury,  462. 
security  may  stand  in  lieu  of  precompensation,  466. 
consequential  damages  allowed  by  Constitution,  473. 
benefits  not  to  be  so  allowed  as  to  affect  the  award  for  land  actually 

taken,  488. 

IRRIGATION, 

riparian  owner  may  use  water  for,  312. 

but  may  not  deprive  lower  owners  of  water  necessary  for  domes- 
tic purposes,  312. 

right  to  irrigate  not  regarded  with  same  favor  as  right  to  use  for 
domestic  purposes,  312. 

of  large  tract,  held  in  California  a  public  use,  443. 

ISLAND, 

in  stream  where  filum  is  boundary,  372. 

by  statute,  in  navigable  rivers  in  California,  Dakotah,  Louisiana  be- 
longs to  the  State,  372. 

covering  _^ZMm  in  non-navigable  stream,  belongs  in  severalty  to  the 
owners  of  land  on  each  bank  according  to  the  original  _^Zwm 
acquee,  377. 

JUDGMENT, 

lien  of,  held  assignable  by  parol,  525. 

JUDICIAL  NOTICE, 

courts  will  take  judicial  notice  of  navigability  of  large  rivers,  308. 

JURISDICTION, 

Federal  courts  have  no  jurisdiction  to  inquire  into  exercise  of  emi- 
nent domain  by  State  legislature,  425. 
but  proceedings  to  condemn  land  may  be  removed  to  federal 
courts  on  ground  of  citizenship,  425. 
proceedings  to  condemn  land  for  the  federal  government  may  be  had 
in  the  State  courts  if  there  instituted  by  the  United  States,  430. 
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JURY, 

reasonable  use  of  water  a  question  for,  313.. 

right  to  trial  by,  to  ascertain  compensation  where  land  is  taken  by 
right  of  eminent  domain,  462. 
Ohio,  462. 
Texas,  462. 
North  Carolina,  462. 
New  Hampshire,  462. 
Minnesota,  462. 
New  York,  462,  463. 
Mississippi,  462. 
Iowa,  462. 
Maryland,  462. 
Missouri,  462,  463. 
Colorado,  462. 
Michigan,  462. 
Illinois,  462,  463. 
West  Virginia,  463. 
Arkansas,  463. 
California,  463, 
South  Carolina,  463. 

KANSAS, 

,        by  statute,  grantor  who  reserves  absolute  power  of  revocation  consid- 
ered owner  as  to  purchasers  and  creditors,  28. 
married  woman  may  have  power  to  dispose,  without  her  hus- 
band's concurrence,  of  lands  conveyed  or  devised  to  her  in*fee, 
34. 
excessive  execution  of  power  void  only  pro  tanto,  65. 
doctrine  of  ancient  lights  repudiated,  245. 
mills  generally  public  uses,  446. 
security  may  stand  in  lieu  of  precompensation  in  case  of  taking  by 

virtue  of  right  of  eminent  domain,  466. 
benefits  regarded  in  fixing  compensation  except  where  a  corporation 
exercises  the  right  of   eminent   domain   and  takes   a  particular 
benefit,  477. 
Statute  of  Frauds,  508,  528. 

KENTUCKY, 

by  statute,  married  woman  may  have  power  to  dispose  of,  by  will, 
without  husband's  concurrence,  lands  conveyed  or  devised  to 
her  in  fee,  34. 
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KENTUCKY— Ooniinwei. 

married  woman's  will  executing  power  must  be  such  as  would 

pass  realty  of  husband  were  the  will  his,  46. 
superfluous   formalities  directed  by    donor  of  power  dispensed 

with,  where  execution  is  to  be  by  will,  59. 
invalid  will  of  married  woman  not  within  the  statute,  59. 
lands  included  within  power  pass  by  devise  of  all  testator's  realty,  62. 
practice  of  passing  over  uninclosed  land  affects  claim  if  a  way,  205. 
doctrine  of  ancient  lights  repudiated,  245. 

mills  public  uses,  and  master  thereof  must  grind  for  all  in  due  turn  at 
specified  toll,  444. 
mill  owner  may  take  land  for  mill  but  must  begin  erection  with- 
in one  year  and  finish  in  three  years,  444. 
compensation  must  be  concurrent  with  or  precede  the  taking  of  land 
for  public  use,  463. 
consequential  damages  allowed  by  constitution,  473. 
benefits  allowed  in  fixing  compensation,  but  not  so  as  to  be  set 

off  against  value  of  land  actually  taken,  477,  483. 
Statute  of  Frauds,  508. 

LACHES, 

riparian  owner  may  lose  right  to  equitable  protection  by,  326. 

LAKE, 

with  sensible  current,  a  water  course,  307. 

not  within  the  rule  applied  to  a  stream  as  a  boundary,  378. 

LAND, 

what  included  within  Statute  of  Frauds  as,  509  et  seq. 

LAND  CERTIFICATES, 

unlocated,  not  within  Statute  of  Frauds,  526. 

LANDLORD  AND  TENANT, 

agreement  that  tenant  may  erect  buildings  which  shall  be  considered 
personalty,  not  within  Statute  of  Frauds,  519. 
so  agreement  that  tenant  may  remove  buildings,  519. 

LATERAL  SUPPORT, 

definition  of,  260. 

attempted  limitation  of,  260. 

extent  of,  260. 

recognized  in  this  country,  261. 

can  exist  only  in  connection  with  a  definite  estate,  261. 
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LATERAL  SJJFFOnT— Continued. 

mere  tenant  at  will  cannot  maintain  action  for  violation  of,  261. 

but  may  when  right  of  way  is  interfered  with,  262. 
exists  although  adjoining  properties  are  not  at  same  grade,  262. 
may  be  afforded  by  artificial  means,  262. 
person  entitled  to,  may  erect  a  retaining  wall  at  expense  of  owner  of 

servient  premises,  262. 
action  for  violation  will  lie  only  when  soil  is  disturbed,  262. 
equity  may  enjoin  excavations  in  case  of  clear  peril,  262. 
measure  of  damages  in  action  for  violation,  263. 
action  lies  against  any  one  violating  the  right,  263. 
how  far  binding  on  municipality  in  grading  its  streets,  263. 
as  a  rule  municipality  not  bound  to  leave  support,  263. 

even  by  prescription,  263. 
held  aliter  in  Minnesota  and  Ohio,  264. 
how  far  individuals  or  corporations  exercising  State's  right  of  eminent 

domain  liable,  264. 
confined  to  land  in  natural  state,  264. 

mere  fact  that  building  has  been  placed  on  land  will  not  exonerate 

adjoining  owner  who  excavates  in  disregard  of  right,  265. 
existence  of  building,  however,  prima  facie  cause  of  fall,  265. 
negligence  will  render  liable  for  fall  of  buildings,  265. 
degree  of  care  required,  265. 

ordinary  defences  in  actions  for  negligence  available,  266. 
duty  of  owner  of  city  land,  266. 
whether  right  to  support  of  buildings  can  be  acquired  by  prescription, 
266.   • 
right  to  support  of  building  can  be  acquired  by  grant, 
may  be  surrendered,  268. 

may  be  excluded  by  the  nature  of  the  ground  for  which  it  is  claimed, 
269. 

LEASE, 

power  to  make,  may  be  included  in  power  of  sale,  38. 
power  to,  40. 

will  cover  right  to  make  long  leases,  as  for  ninety-nine  years  re- 
newable forever,  40. 
existence  of,  prevents  acquirement  of  easement  by  user  against  re- 
versioner, 141. 
aliter  when  lease  is  from  year  to  year, 
user  of  way  originating  in,  permissive,  203. 
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LEASE —  Continued. 

post-dating  location  of  railroad,  not  subject  of  compensation  when 
land  is  taken  for  the  railroad  purposes,  494. 

LEGISLATURE, 

may  declare  any  stream  a  public  highway,  309. 
necessity  for  exercise  of  eminent  domain  a  question  for,  436. 
cannot  render  a  use  public  by  declaring  it  to  be  so,  437. 
vested  with  sole  judgment  as  to  the  occasion  and  necessity  of  the  ex- 
ercise of  the  right  of  eminent  domain,  441. 
decision  of,  as  to  estate  or  amount  of  land  to  be  taken,  final,  447. 

LESSEE, 

not  entitled  to  compensation  for  loss  of  lease  which  post-dates  the 
location  of  a  railroad,  494. 
but  may  be,  under  certain  circumstances  for  loss  of  crops,  494. 
of  mortgagor,  crops  of,  will  not  pass  under  foreclosure  sale,  514. 

LICENSE, 

not  sufficient  to  create  an  easement,  except  where  aided  by  an  estoppel, 
128. 

proof  of,  rebuts  presumption  of  adverse  user,  140. 
statement  limited,  140. 

may  extinguish  easement,  154. 

but  not  where  the  act  licensed  is  temporary  in  effect  or  is  intended 
to  be  temporary,  154. 

cannot  create  easement,  except  in  connection  with  an  estoppel,  184. 

rebuts  presumption  of  adverse  user  of  way,  203. 

water  rights  in  derogation  of  those  of  other  riparian  owners  may  be 
acquired  by,  330. 

to  erect  dam,  held  to  terminate  with  decay  of  dam,  332. 

to  flow  generally,  gives  no  right  to  increase  flow,  335. 

grant  of,  will  not  prevent  the  abandonment  of,  to  public  use,  495. 

as  distinguished  from  grant  of  easement  with  reference  to  the  appli- 
cation of  the  Statute  of  Frauds,  523. 

LIEN, 

on  land,  cannot  be  created  by  parol,  525. 
of  vendor,  may  be  released  by  parol,  525. 

whether  it  can  be  so  assigned,  quare,  525. 
of  judgment,  assignable  by  parol,  525. 

40 


626  Index. 

LIFE  ESTATE, 

coexistence  of,  with  power  of  disposal  by  will  does  not  enlarge  estate 

to  fee,  25. 
aliter  where  there  is  a  full  and  unrestricted  power  of  disposal,  25. 
by  devise  with  absolute  power  of  disposal  is  a  fee  as  to  creditors  and 

purchasers  in  certain  States,  25. 
so  when  joined  with  general  beneficial  power  to  devise,  25. 

LIFE-TENANT, 

assent  of,  may  validate  an  otherwise  invalid  sale,  48. 

where  he  has  acquired  life  estate  by  means  other  than  instrument 
creating  the  power  he  cannot,  though  possessing  both  power 
and  estate,  sell  in  his  lifetime  when  the  power  is  for  benefit  of 
other  persons,  50. 

LIGHT  AND  AIR, 

easement  of — definition,  236. 

does  not  arise  from  mere  erection  of  building,  236. 

or  covenant  not  to  build  within  certain  lands,  236.    • 
English  doctrine  of  ancient  lights,  237. 

not  generally  recognized  in  United  States,  237. 
history  of,  in  England,  238. 
in  the  United  States,  239. 

Pennsylvania,  239. 

New  York,  241. 

South  Carolina,  242. 

Illinois,  242. 

Delaware,  242,  245. 

New  Jersey,  243. 

Alabama,  243. 

Massachusetts,  243. 

Maine,  244. 

Indiana,  244. 

Maryland,  244. 

Vermont,  244. 

Ohio,  244. 

West  Yirginia,  244. 

Georgia,  244. 

Kansas,  245. 

Kentucky,  245. 

Virginia,  245. 
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statutory  prevention  of  acquirement  of  right  to  light  and  air  by  user, 

246. 
grant  of  right  by  implication,  247. 
history  of  doctrine,  247  et  seq. 
limitations  upon,  247  et  seq. 
from  purpose  for  which  land  has  been  taken,  251. 
not  implied  from  grant  of  passage  way,  251. 

is  attached  to  ownership  of  land  fronting  on  public  street, 
251. 
right  to  light  and  air  will  not  include  right  to  a  view,  251. 

LIMITATIONS,  STATUTE  OF, 

application  of  provision  of — to  easements  in  Connecticut,  144. 

LOCATION, 

of  easement,  as  a  rule,  once  made  is  fixed,  152. 

but  mere  mistake  in  relaying  a  pipe  will  not  cause  loss  of  ease- 
ment, 152. 
of  undefined  way — right  of,  primarily  with  servient  tenant,  200. 
right  of — of  water  course,  exhausted  by  first  selection,  332. 

LOUISIANA, 

statutory  division  and  enumeration  of  easements  or  servitudes,  126. 
partnership  as  an  entity  may  acquire  an  easement  in  the  land  of  one 

of  the  members,  143. 
by  the  code,  where  a  Servitude  is  rendered  incapable  of  use  by  de- 
struction of  means  of  enjoyment,  it  will  revive  when  matters 
are  so  re-established  that  it  may  be  used,  unless  full  period  of 
prescription  has  run,  158. 
owner  or  tenant  of  land  locked  property  may  have  right  of  way 

over  adjoining  property,  193. 
right  of  way  lost  by  non-user  for  ten  years,  224. 
servitude  of  surface  drainage,  342. 
islands  in  navigable  streams  belong  to  State,  372. 
accretions  to  land  on  navigable  or  unnavigable  streams  belong  to 
land  owner,  377. 
not  applicable  to  dereliction  of  the  seaside,  377, 
title  to  land  carried  away  by  sudden  overflow  remains  with  former 

owner,  378. 
title  to  island  formed  by  being  surrounded  by  a  new  channel  re- 
mains with  owner,  377. 
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new  channel  formed,  the  owners  of  the  newly  covered  land  take 

the  former  bed,  37'!. 
in  case  of  reversion  owners  take  former  holdings,  3T8. 
doubted  at  one  time  whether  compensation  was  imperative  on 

exercise  of  eminent  domain,  454. 
compensation  must  precede  or  be  concurrent  with  the  taking  of 

land  for  public  use,  463. 
consequential  damages  allowed  by  constitution,  413. 
benefits  considered  in  fixing  compensation,  but  not  so  as  to  be  set 

off  against  the  value  of  the  land  actually  taken,  471,  483. 
Statute  of  Frauds,  508. 

pact  restraining  use  of  realty  is  within,  525. 
if  any  part  of  the  assets  of  a  partnership  is  to  consist  of  realty 
the  partnership  must  be  in  writing,  534. 
planting  partnership  not  within  rule,  534. 

MAINE, 

by  statute,  easement  not  acquired  by  adverse  user  for  less  than  twenty 

years,  138. 
statutory  prevention  of  acquirement  of  easement,  148. 
time  of  prescription  for  easement,  200. 
doctrine  of  ancient  lights  not  in  force,  244. 
mills  generally,  public  uses,  444. 
consequential  damages  allowed  in  cases  of  the  exercise  of  the  power 

of  eminent  domain,  473. 
Statute  of  Frauds,  508,  528. 

rights  acquirable  under  mill  acts  not  within,  522. 

MALICE, 

whether  it  give  rise  to  liability  for  diverting  percolating  water,  331. 

MANURE, 

made  in  course  of  husbandry  realty,  511. 
aliter  if  not  so  made,  511. 
may  be  treated  as  personalty  by  agreement,  511. 

MARKED  CORNER, 

See  BOTJNDAEIES. 

MARKED  LINE, 
See  BotJNDABiES. 
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MARKET  VALTJE, 

how  far  taken  in  fixing  compensation  in  cases  of  exercise  of  right  of 
eminent  domain,  473  et  seq. 

MARRIED  WOMAN, 

may  be  donee  of  power,  33. 

statutes  with  reference  thereto  in  New  York,  Indiana,  Michigan, 

Minnesota,  33,  34. 
Dakotah,  Kansas,  Kentucky,  Tennessee,  34. 
statutory   provisions   as  to   execution   of   power  by  grant  by,  in 
Dakotah,  Michigan,  New  York,  46. 
as  to  will  of,  in  execution  of  power  in  Alabama,  Kentucky,  Michi- 
gan, Minnesota,  New  York,  North  Carolina,  Virginia,West  Vir- 
ginia, Wisconsin,  Dakotah,  46. 
invalid  will  of,  not  within  Kentucky  statute  dispensing  with  superflu- 
ous formalities  in  execution  of  power,  59. 
prescription  will  not  run  against,  208. 

MARYLAND, 

doctrine  of  ancient  lights  repudiated,  244. 

by  statute,  accretions  to  land  on  navigable  and  unnavigable  water 

belong  to  land  owner,  SfT. 
compensation  for  land  taken  by  right  of  eminent  domain,  when  to  be 
fixed  by  jury,  462. 
must  be  paid,  tendered  or  municipal  securities  deposited  in  lieu 

of  payment  before  land  can  be  taken,  463. 
consequential  damages  allowed  by  constitution,  473. 
benefits  regarded  in  fixing  compensation  but  not  so  as  to  be  set 

off  against  value  of  land  actually  taken,  477. 
where  part  of  lot  is  taken  in  opening  a  street  and  owner  cla,ims 
compensation  for  the  whole,  the  public  compellable  to  take  the 
whole  at  its  value,  481. 
Statute  of  Frauds,  508. 

interest  in  pew  within,  520. 

MASSACHUSETTS, 

devise  of  all  testator's  realty  held  to  operate  as  an  execution  of  a 

power,  62. 
by  statute,  easement  not  acquirable  by  adverse  user  for  less  than 

twenty  years,  138. 
statutory  prevention  of  acquirement  of  easement,  148. 
time  of  prescription  for  easement,  200. 
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doctrine  of  ancient  lights  not  in  force,  243. 

statutory  prevention  of  acquirement  of  right  to  light  and  air,  246. 
English  common  law  as  to  riparian  boundaries  abrogated,  3*75. 
riparian  owner  on  tide  water  owns  to  low  water  mark  provided  the 
ebb  be  not  more  than  100  rods,  if  more  he  owns  to  100  rods  below 
high  water,  3T5. 
low  water  mark  is  extreme  low  water  mark,  3 '7  6. 
mills  generally,  public  uses,  444. 
to  hold  public  liable  for  property  destroyed  to  prevent  disaster,  statute 

imposing  such  liability  must  be  strictly  observed,  455. 
in  case  of  taking  land  by  right  of  eminent  domain,  security  may  stand 
in  lieu  of  precompensation,  466. 
consequential  damages  allowed  by  constitution,  4^3. 
benefits  regarded  in  fixing  compensation,  476. 
where  portion  of  land  abutting  on  proposed  street  is  taken  the 
owner  may  surrender  the  whole  tract  to  the  public  at  its  value, 
481. 
Statute  of  Frauds,  508,  528. 

rights  acquired  under  mill  acts  not  within,  522. 

MECHANIC'S  LIEN, 

in  California,  must  be  supported  by  a  writing,  525. 

MICHIGAN, 

statutory  definition  of  power  in,  22. 

classification  of  powers,  23. 
by  statute,  devise  for  life  or  years  with  absolute  power  of  disposal 
gives  fee  as  to  creditors  and  purchasers,  25.  , 
general   beneficial  power  to  devise,  equivalent  to  an  absolute 

power  within  the  rule,  25. 
execution  of  special  and  beneficial  power  to  be  decreed  in  favor 

of  creditors,  28. 
grantor  who  reserves  absolute  power  of  revocation  considered 

owner  as  to  creditors  and  purchasers,  28. 
power  cannot  be  created  by  one  not  capable  at  the  time  of  alien- 
ating some  interest  in  the  subject  of  the  power,  33. 
married  woman  may  have  power  to  dispose  of,   without  hus- 
band's concurrence,  lands  conveyed  or  devised  to  her  in 
fee,  34. 
may  have  special  or  beneficial  power  so  to  dispose  of  estate 
less  than  a  fee  in  lands  belonging  to  her,  34. 
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may  execute  any  power  without  her  husband's  concurrence 
unless  such  execution  be  forbidden  by  the  power,  34. 
no  person,  except  a  married  woman,  incapable  of  alienating  land 

can  execute  power,  34. 
consent  to  execution  of  power,  how  evidenced,  43. 
power  must  be  executed  by  instrument  sufficient  to  pass  estate  if 

donee  were  owner,  46,  51. 
married  woman's  deed  in  execution  of  power  must  be  acknowl- 
edged as  a  married  woman's  deed,  46. 
will  must  be  such  as  would  pass  husband's  realty  if  will  were 
made  by  him,  46. 
superfluous  formalities   directed  by  donor  of  power  dispensed 

with,  59. 
lands  included  within  power  pass  by  devise  of  all  of  testator's 

realty,  62. 
instrument  which  could  be  valid  only  as  an  execution  of  a  power 

held  valid  although  it  do  not  refer  to  the  power,  63. 
excessive  execution  of  power  void  only  pro  tanto,  65. 
execution  of  power  to  be  decreed  where  left  unexecuted  at  death 
of  donee  with  power  of  selection,  67. 
of  trust  power  imperative,  67. 
statutory  rule  as  to  power  of  disposition  amongst  several,  70. 
English  definition  of  navigability  in  force,  375. 
mills  not  public  uses,  446. 

compensation  for  land  taken  for  public  use  when  to  be  fixed  by  jury, 
462. 
distinction  with  reference  to  time  of  where  land  is  taken  by  State 
and  where  by  corporation,  465. 
security  may  stand  in  lieu  of  precompensation,  466. 
consequential  damages  allowed  by  constitution,  473. 
Statute  of  Frauds,  508,  528. 

MILL, 

grant  of,  carries  right  of  flow,  333. 

whether  such  a  use  as  will  justify  the  exercise  of  the  right  of  eminent 

domain,  443. 
law  with  reference  thereto  in  Virginia,  444. 

North  Carolina,  444. 

Kentucky,  444. 

Tennessee,  444. 


632  Index. 

MILL —  Continued. 

Massachusetts,  444. 

New  Hampshire,  444. 

Connecticut,  444. 

Maine,  444. 

Vermont,  445. 

Wisconsin,  445. 

Minnesota,  445. 

Kansas,  446. 

Alabama,  446. 

Georgia,  446. 

Michigan,  446. 

rights  takeable  under  mill  act  not  within  Statute  of  Frauds  in  Maine 

and  Massachusetts,  522. 

right  to  erect,  not  within  Statute  of  Frauds,  525. 

MINE, 

grant  of,  carries  such  easements  as  are  necessary  for  working,  131. 
no  right  of  lateral  support  in  mining  claims,  269. 
right  of  subjacent  support  as  applied  to,  277,  282. 

grant  of  all  the  ores — support  must  be  left,  277. 

custom  to  mine  in  disregard  of  right  of  support  bad,  278,  279, 
282. 
superjacent,  entitled  to  subjacent  support,  283. 
owners  of,  liable  for  pollution  of  water  course,  318. 

held  not  liable  for  pollution  which  is  necessary  in  the  course  of 
mining,  318. 
held  a  public  use  within  law  of  eminent  domain  in  Nevada,  446. 
license  to  mine  within  Statute  of  Frauds,  523. 

MINING  CLAIMS, 

whether  within  the  Statute  of  Frauds,  509. 

MINNESOTA, 

statutory  definition  of  power,  22. 

classification  of  powers,  23. 
by  statute,  devise  for  life  or  years  with  absolute  power  of  disposal 
gives  fee  as  to  creditors  and  purchasers,  25. 
general  beneficial  power  to  devise  equivalent  to  an  absolute 
power  within  the  rule,  25. 
execution  of  special  and  beneficial  power  to  be  decreed  for  benefit 
of  creditors,  28. 
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grantor  who  reserves  absolute  power  of  revocation,  considered 

owner  as  to  creditors  and  purchasers,  28. 
power  cannot  be  created  by  person  not  capable,  at  the  time,  of 

alienating  some  interest  in  the  subject  thereof,  33. 
married  woman  may  have  power  to  dispose  of,  without  husband's 
consent,  lands  conveyed  or  devised  to  her  in  fee,  84. 
may  have  special  and  beneficial  power  so  to  dispose  of  a  less 

estate  than  a  fee  in  lands  belonging  to  her,  34. 
may  execute   any  power,  without  husband's  concurrence, 
unless  such  execution  is  forbidden  by  the  power,  34. 
no  person  except  married  woman,  incapable  of  alienating  land 

can  exercise  power,  34. 
consent  to  execution  of  power,  how  evidenced,  43. 
power  must  be  executed  by  instrument  sufficient  to  pass  estate 

if  donee  were  owner,  46,  51. 
married  woman's  will  executing  power  must  be  such  as  would 

pass  husband's  realty  were  the  will  his,  46. 
superfluous  formalities  directed  by  donor  in  execution  of  power 

dispensed  with,  59. 
lands  included  within  power  pass  by  a  devise  of  all  the  donee's 

realty,  62. 
instrument  which  can  be  valid  only  as  an  execution  of  a  power 

a  valid  execution  although  it  do  not  refer  to  the  power,  63. 
excessive  execution  of  power  void  only  pro  tanto,  65. 
execution  of  power  to  be  decreed  where  left  unexecuted  at  death 
of  donee  with  limited  power  of  selection,  67. 
of  trust  power  imperative,  67. 
statutory  rule  as  to  power  of  disposition  amongst  several,  70. 
municipality  in  improvement  of  street  liable  as  would  be  a  private 

owner  of  the  land,  264. 
mills  generally,  public  uses,  445. 

compensation  for  land  taken  for  public  use  may  be  ascertained  other- 
wise than  by  a  jury,  462. 
must  be  concurrent  with  or  precede  the  taking,  463. 

a  deposit  not  sufficient  where  any  condition  is  attached 
to  the  receipt  of  the  same,  464. 
consequential  damages  allowed  by  Constitution,  473. 
benefits  regarded  in  fixing  compensation,  476. 
Statute  of  Frauds,  508,  528. 
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MISSISSIPPI, 

commoa  law  definition  of  navigability  in  force,  3T4. 
compensation  for  taking  land  for  public  use  must  be  found  by  a  jury, 
if  demanded,  462. 
must  be  concurrent  with  or  precede  the  taking,  463. 
consequential  damages  allowed  by  Constitution,  473. 
benefits  not  regarded  in  fixing  compensation,  481. 
Statute  of  Frauds,  508,  509,  528. 

MISSISSIPPI  RIVER, 

held  non-navigable  in  Illinois,  3'74. 
Mississippi,  374. 
navigable  in  Iowa,  375. 

MISSOURI, 

compensation  for  taking  lands  by  right  of  eminent  domain,  when  to 
be  fixed  by  jury,  462,  463. 
consequential  damages  allowed  by  Constitution,  473. 
benefits  regarded  in  fixing  compensation,  476. 
Statute  of  Frauds,  508,  528. 

MONTANA, 

by  statute,  lands  included  within  power  pass  by  devise  of  all  tes- 
tator's realty,  62. 
Statute  of  Frauds,  508,  509,  528. 

MONUMENTS, 

control  in  fixing  grant  in  case  of  conflicts  in  description  of  land 
granted,  357. 
See  BouNDAEiES. 

MORTGAGE, 

whether  power  of  sale  includes  power  to  mortgage,  36. 
power  to,  40. 

does  not  exhaust  power  to  sell,  mortgage  or  devise  in  fee,  47. 
user  of  way  during  existence  of,  not  adverse  to  mortgagee  act  of  pos- 
session, 141. 
power  to  execute,  within  Statute  of  Frauds,  526. 
so  agreement  to  substitute  land  in,  526. 

MORTGAGEE, 

right  to  compensation  when  mortgaged  land  is  taken  for  public  use, 

493. 
rights  of,  as  affected  by  Statute  of  Frauds,  513. 
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MUNICIPALITY, 

not  as  a  rule  liable  for  not  affording  lateral  support  in  grading  streets, 
263. 
rule  in  Minnesota,  263. 
Ohio,  264. 
not  liable  for  raising  grade  of  street  whereby  water  is  thrown  upon 

neighboring  lot,  344. 
power  of  eminent  domain  may  be  delegated  to,  430. 

in  such  case  power  may  be  exercisable  without  the  municipal 
boundaries,  431. 

NAVIGABILITY, 

of  large  rivers,  judicially  noticed,  308. 

distinguishes  river  from  private  stream,  308. 

may  be  declared  by  Legislature,  309. 

English  definition  of,  373. 

civil  law  definition  of,  373. 

rule  of  in  Pennsylvania,  North  Carolina,  Alabama,  South  Carolina, 
New  York,  New  Jersey,  Virginia,  Oregon,  Georgia,  Ohio, 
New  Hampshire,  Illinois,  Mississippi,  Michigan,  374. 

California,  Iowa,  Massachusetts,  375. 

Connecticut,  South  Carolina,  376. 

NEBRASKA, 

before  taking  land  for  public  use  payment  therefor  must  be  made  or  the 

amount  of  the  award  deposited  with  the  judge  of  probate,  464. 
consequential  damages  allowed  by  Constitution  in  case  of  exercise  of 

power  of  eminent  domain,  473. 
Statute  of  Frauds,  508,  509,  528. 

NEGLIGENCE, 

in  excavation  of  land  will  render  land  owner  liable  for  injury  resulting 

therefrom  to  neighbor's  building,  265. 
rule  of,  in  excavating,  265. 

NEVADA, 

California  rule  of  appropriation  of  water  prevails,  326. 

mine  held  public  use,  446. 

security  in  lieu  of  precompensation  when  land  is  taken  by  right  of 

eminent  domain,  466. 
consequential  damages  allowed  by  Constitution  on  exercise  of  power 
of  eminent  domain,  473. 
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Statute  of  Frauds,  508,  509. 

mining  claim  held  not  within,  510,  528. 

NEW  HAMPSHIRE, 

common  law  rule  of  riparian  ownership  applied  to  non-tidal  navigable 

waters,  374. 
mills  generally  public  uses,  444. 
compensation  when  land  is  taken  for  public  use  may  be  ascertained 

otherwise  than  by  a  jury,  462. 
consequential  damages  allowed  by  the  Constitution  when  power  of 

eminent  domain  is  exercised,  413. 
Statute  of  Frauds,  508,  528. 

NEW  JERSEY, 

course  of  decision  with  reference  to  doctrine  of  ancient  lights,  248. 
distinction  made  with  reference  to  time  of  compensation  between  cases 

of  taking  of  land  by  State  or  public  corporation  and  cases  of  taking 

by  private  corporations,  464. 
allowance  of  lands  for  highways  in  proprietary  grants,  469. 
consequential  damages  allowed  by  Constitution  in  case  of  exercise  of 

power  of  eminent  domain,  473. 
benefits  regarded  in  fixing  compensation,  476. 
Statute  of  Frauds,  508,  528. 

NEW  YORK, 

definition  of  power  in  Revised  Statutes,  22. 

classification  of  powers,  23. 
by  statute,  devise  for  life  or  years  with  absolute  power  of  disposal 
gives  fee  as  to  creditors  and  purchasers,  25. 
general  beneficial  power  to  devise,  equivalent  to  absolute 
power  within  the  rule,  25. 
execution  of  general  and  beneficial  power  to  be  decreed  for  benefit 

of  creditors,  28. 
grantor  who  reserves  absolute  power  of  revocation  considered 

owner  as  to  creditors  and  purchasers,  28. 
power  cannot  be  created  by  person  not,  at  the  time,  capable  of 

alienating  some  interest  in  the  subject  thereof,  33. 
married  woman  may  have  power  to  dispose  of,  without  hus- 
band's consent,  lands  conveyed  or  devised  to  her  in  fee, 
33,  34.     , 


Index.  637 

NEW  YORK— Continued. 

may  have  special  and  beneficial  power  so  to  dispose  of  a  less 

estate  than  a  fee  in  lands  belonging  to  her,  34. 
may  execute    any  power  without    husband's    concurrence 
unless  such  execution  be  forbidden  by  the  power,  34. 
no  person  incapable  of  alienating  land  can  execute  power,  34. 
consent  to  execution  of  power,  how  evidenced,  43. 
power  must  be  executed  by  instrument  suflBcient  to  pass  estate  if 

donee  were  owner,  46. 
married  woman's  deed  in  executing  power   must  be  acknowl- 
edged as  a  married  woman's  deed,  46. 
will  must  be  such  as  would  pass  realty  of  her  husband  if 
made  by  him,  46. 
superfluous  formalities  directed  by  donor  of  power  in  execution 

of  power  dispensed  with,  59. 
lands  included  in  power  pass  by  devise  of  all  donee's  realty,  62. 
Instrument  which  can  be  valid  only  as  an  execution  of  a  power, 

valid  although  it  do  not  refer  to  power,  63. 
excessive  execution  of  power  void  only  pro  tanto,  65. 
execution  of  power  to  be  decreed  where  left  unexecuted  at  death 
of  donee  with  limited  power  of  selection,  67. 
of  trust  power,  imperative,  67. 
statutory  rule  as  to  power  of  disposition  amongst  several,  70. 
course  of  decision  with  reference  to  doctrine  of  ancient  lights,  241. 
law  with  reference  to  subjacent  support,  278. 
English  definition  of  navigability  recognized,  374. 
riparian  owner  takes  ad  filum  of  navigable  fresh- water  streams,  374. 
compensation  in  cases  involving  the  power  of  eminent  domain  to  be 
fixed  by  jury  when  land  is  taken  by  private  corporation  or  indi- 
vidual, 463. 
security  may  stand  in  lieu  of  precompensation,  466. 
reservation  of  land  for  highways  in  original  land  grants,  470. 
consequential  damages  allowed  by  Constitution  in  case  of  exercise  of 

power  of  eminent  domain,  473. 
benefits  regarded  in  fixing  compensation,  476. 
Statute  of  Frauds,  508,  509,  528. 
interest  in  pew  within,  520. 

NON-USER, 

of  water  course,  335. 
loss  of  easement  by, 
See  Easement,  83. 
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by  statute,  married  woman's  will  executing  power  must  be  such  as 
would  pass  husband's  realty  were  the  will  his,  46. 
superfluous  formalities  directed  by  donor  in  execution  of  power 

by  will  dispensed  with,  59. 
lands  included  in  power  pass  by  devise  of  all  of  donee's  realty,  62. 
riparian  owner  on  navigable  stream  takes  to  low  water  subject  to 

right  of  navigation,  31'4. 
mills  public  uses  and  miller  obliged  to  .  grind  for  all  in  due  turn  at 

specified  toll,  444. 
compensation  for  land  taken  for  public  use  may  be  otherwise  ascer- 
tained than  by  a  jury,  462. 
security  may  stand  in  lieu  of  precompensation,  466. 
Statute  of  Frauds,  508,  509. 

parol  agreement  to  purchase  land  upheld  as  making  a  partnership 
although  the  land  was  not  to  be  resold,  533. 

NUISANCE, 

no  compensation  to  be  made  when  a  nuisance  is  destroyed,  456. 

aliter  where  the  thing  destroyed  is  not  a  nuisance  per  se  but 
becomes  such  by  legislation  or  by  act  of  the  municipality,  456. 
the  fact  that  a  thing  is  a  technical  nuisance  will  not  allow  a  dele- 
gate of  the  power  of  eminent  domain  to  occupy  or  use  it  with- 
out compensation,  456. 

NOTICE, 

when  required  by  power  of  sale  must  be  given,  51. 

statutory  efi'ect  of  service  of,  in  preventing  acquirement  of  easement 
in  Connecticut,  Indiana,  Iowa,  Maine,  Massachusetts,  and  Rhode 
Island,  148. 

when  way  is  for  purpose  requiring  only  occasional  actual'  use,  ser- 
vient tenant  entitled  to  notice  of  intention  to  use  before  being  liable 
for  an  obstruction,  221. 

of  way,  may  be  given  by  condition  of  land,  222. 
fence  held  to  give,  222. 
worn  road  or  path,  222. 

of  intention  to  appropriate  water,  328. 

successor  of  licensee  to  flow,  entitled  to  notice  to  remove  obstruc- 
tions, 335. 

OHIO, 

doctrine  of  ancient  lights  repudiated,  244. 
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liability  of  municipality  for  lateral  support,  264. 
subjacent  support,  282. 

common  law  definition  of  navigability  in  force,  374. 
compensation  in  case  of  exercise  of  right  of  eminent  domain  to  be 
found  by  a  jury,  462. 
must  be  paid  or  secured  by  a  deposit  of  money  before  taking 
lands,  464. 
consequential  damages  allowed  by  Constitution,  473. 
compensation  to  be  made  irrespective  of  benefits,  488. 
Statute  of  Frauds,  508. 

OREGON, 

riparian  owner  holds  to  low  water  on  navigable  streams,  subject  to 

rights  of  navigation,  874. 
common  law  rule  of  change  of  boundary  by  change  of  thread  of  un- 

navigable  stream  recognized,  378. 
compensation  must  be  made  or  tendered  before  lands  can  be  taken  for 
public  use,  464. 
aliter  where  taking  is  by  State  itself,  464. 
consequential  damages  allowed  by  Constitution,  473. 
benefits  regarded  in  fixing  compensation,  476. 
Statute  of  Frauds,  508,  509. 

PARTITION, 

whether  good  as  an  execution  of  a  power  of  sale,  47. 

power  to  make,  in  executor,  will  not  pass  to  administrator  c.  t.  a.,  58. 

PARTNERSHIP, 

in  Louisiana,  a  partnership  may  acquire  an  easement  in  the  land  of 
one  of  its  members,  143. 

lands — how  made  partnership  assets  and  hence,  quoad  the  partner- 
ship, personalty,  529. 
as  subject  of  firm's  dealing,  529. 

formation  of  partnership  for  land  dealing  purposes,  whether  it  can  be 
shown  by  parol  so  as  to  render  land  partnership  assets,  529 
et  seq. 

PARTY  WALL, 

right  of  first  builder  therein  realty,  523. 

PENNSYLVANIA, 

by  statute,  lands  included  in  power  pass  by  devise  of  all  of  donee's 
realty,  62. 
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way  cannot  be  acquired  by  user  over  uninclosed  wood  land,  206. 
this  Act  not  retroactive,  206. 

doctrine  of  ancient  lights  not  recognized,  239,  240  et  seq. 

decisions  upon  right  of  subjacent  support,  211,  279,  280,  281,  282. 

law  as  to  pollution  of  streams  by  mining  water  as  expounded  in 
Penna.  Goal  Co.  v.  Sanderson,  318  et  seq. 

riparian  owner  on  navigable  stream  takes  to  low  water  mark  subject 
to  rights  of  navigation,  874. 

dwelling  house  and  reasonable  curtilage  not  takeable  for  railroad  pur- 
poses, 449,  450. 

security  may  stand  in  lieu  of  precompensation,  466. 

allowance  of  extra  land  for  highways  in  proprietary  grants,  468. 

consequential  damages  allowed  by  Constitution  in  case  of  exercise  of 
right  of  eminent  domain,  476. 

benefits  regarded  in  fixing  compensation  in  cases  of  exercise  of  right 
of  eminent  domain,  476. 

Statute  of  Frauds,  508. 

interest  in  pew  held  personalty,  520. 

equitable  interest  formerly  creatable  by  parol,  527. 
aliter  since  Act  of  April  22,  1856,  528. 

PERCOLATING  WATER, 

See  Watee  Cotikse. 

PEW, 

interest  in  held  realty  within  Statute  of  Frauds  in  New  York  and 
Maryland,  520. 
personalty  in  Pennsylvania,  520. 

POLLUTION, 

of  water  course,  317. 

appropriator  of  water  protected  against,  329. 

custom  to  pollute  water  must  be  shown  by  strictest  proof,  338. 

by  percolating  water,  338. 

POLICE  POWER, 

assessments  levied  under  police  power  fall  under  taxation  and  not 

within  exercise  of  power  of  eminent  domain  424. 
destruction  of  property  by  virtue  of,  454. 
of  nuisance,  456. 

POND, 

as  boundary,  372. 
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definition,,  22. 
classification,  22. 

where  donee  has  an  interest  in  the  estate,  22. 

where  donee  is  a  stranger  and  may  exercise  power  for  his  own 

benefit,  22. 
where  donee  is  a  stranger  and  power  is  for  benefit  of  others,  23. 
general  power,  23. 
particular  power,  23. 

power  may  be  general  although  manner  or  time  of  exercise 
be  specified,  23. 
statutory  division  in  New  York,  Michigan,  Minnesota,  Wiscon- 
sin, Dakotah — 
as  to  scope, 

general  powers,  23. 
special  powers,  23. 
as  to  interest, 

beneficial  powers,  23. 
powers  in  trust,  23. 
absolute  power  in  above  States  and  Alabama,  23. 
power  coupled  with  interest,  24. 

beneficial  interest  in  donee  in  subject  of  power  not  necessary,  24. 
donee  must  have  legal  estate  or  right  in  subject,  24. 
donee  must  be  enabled  to  execute  power  in  her  own  name,  24. 
power  is  not  an  estate,  24. 

even  where  the  power  is  vested  in  cestui  que  trust,  24. 
does  not  need  seizin  in  its  possessor,  24. 
act  providing  for  child  omitted  from  a  parent's  will  does  not 
affect  land  over  which  the  parent  had  power  merely,  24. 
coexistence  of  life  estate  and  power  do  not  make  a  fee,  25. 

but  general  devise  to  one  with  full  power  of  disposal  will  give 
fee,  25. 
any  restriction  on  power  prevents  this  result,  25. 
law  aliter  in  Virginia,  25. 
devise  for  life  with  absolute  power  held  a  fee  as  to  creditors  and 
purchasers  in 
Alabama,  25. 
New  York,  25. 
Michigan,  25. 
Wisconsin,  25. 

41 
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Minnesota,  25. 
Dakotah,  25. 
general  beneficial  power  to  devise  gives  to  tenant  for  life  or  years 
an  absolute  power  within  the  above  rule  in 
New  York,  25. 
Michigan,  25.' 
Wisconsin,  25. 
Minnesota,  25. 
Alabama,  26. 
Dakotah,  26. 
power  may  coexist  with  fee  in  person  other  than  donee,  26. 
will  not  impede  descent  or  devise,  26. 
effect  of  devise  to  executors  to  sell  and  of  devise  that  land 

be  sold  by  executors,  26. 
in  Ohio,  power  to  executors  to  sell  is  a  power  with  an  inte- 
rest, 26. 
general  power  of  appointment  actually  exercised  by  donee  ren- 
ders subject  of  power,  in  equity,  assets  of  donee,  26. 
rule  confined  to  general  powers,  27. 
appointment  must  be  without  consideration,  27. 
equity  will  not  compel  holder  to  execute  power  in  the  inte- 
rest of  creditors,  28. 
execution  of  a  special  and  beneficial  power  decreeable  for  benefit  of 
creditors  in 
Alabama,  28. 
Michigan,  28. 
Minnesota,  28. 
Wisconsin,  28. 
Dakotah,  28. 
a  grantor  who  reserves  for  his  own  benefit  an  absolute  power  of  revo- 
cation considered  the  owner  of  the  land  so  far  as  concerns 
creditors  in 
Alabama,  28. 
Indiana,  28. 
Kansas,  28. 
Michigan,  28. 
Minnesota,  28. 
New  York,  28. 
Wisconsin,  28. 
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power  of  sale  in  executors  will  not  work  conversion  before  sale,  28. 
but  direction  to  sell  in  all  events  will,  28. 

although  no  power  be  expressly  given,  28. 
or  time  of  sale  be  postponed,  28. 

or  left  to  discretion  of  executor,  28. 
given  in  will  for  payment  of  debts  not  an  exoneration  of  person- 
alty,-29. 
creation  of  powers 

may  be  by  any  one  having  an  estate,  29. 
no  set  form  required  for,  29. 

intent  to  create  discoverable  in  the  instrument  relied  on  suf- 
ficient, 29. 
may  be  -^ithout  any  express  words  of  grant,  29. 
power  of  sale  created  by  devise  to  wife  of  estate  to  be  divided 
after  her  death  as  she  directs,  29. 
by  covenant  to  convey  according  to  appointment,  29. 
by  a  gift  with  liberty  to  devise,  29. 
by  direction  to  sell  and  apply,  29. 

but  not  by  devise  that  land  be  controlled,  29. 
by  a  negative  expression  or  restriction,  29. 
power  not  created  by  mere  expression  of  desire  even  in  a  will,  29. 
power  of  sale  implied  from  bequest  over  if  any  of  the  subject  of 
the  bequest  remain,  30. 
but  not  where  such  power  would  conflict  with  other  parts 
of  the  will,  30. 
power  in  an  executor  not  implied  merely  from  his  appointment, 
30. 
or  from  a  direction  that  debts  be  paid,  where  lands  are  assets 

for  debts,  30. 
implied  (1)  where  will  contemplates  that  a  sale  shall  be 
made  and  proceeds  distributed  by  executors ;  or  pro- 
vides a  mixed  fund  out  of  which  debts  and  expenses 
are  to  be  paid,  30. 
(2)  where  there  is  a  direction  that  a  sale  be  made  and 
no  person  is  appointed  to  make  the  sale,  31, 
cases  falling  under  both  heads,  31. 
in  Maryland  a  devise  for  sale  does  not  give  a  power  to  the  ex- 
ecutors, and  the  sale  must  be  by  a  trustee  appointed  by  the 
court,  31. 
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power  to  convey  held  to  be  in  executrix  where  will  gave  power 
to  trustees  to  sell  lands  for  debts  but  did  not  say  who  should 
pay  them,  31. 
power  validly  created,  although  by  the  same  instrument  an  estate 
is  given,  32. 
where  land  is  specifically  devised  and  in  a  later  part  of  will 
a  general  power  of  sale  of  testator's  land  is  given,  the  spe- 
cifically devised  land  is  excepted,  32. 
power  not  void  because  donor  is  not  seized  of  the  subject  at  the 
time  of  creation,  82. 
if  given  by  will,  will  extend  to  after  acquired  property  in 
States  where  a  will  would  pass  such  property,  32. 
aliter  in  States  where  a  will  does  not  extend  to  after 
acquired  property,  32. 
statutory  provision  that  no  person  incapable  of  alienating  some 
interest  in  the  land  over  which  a  power  extends  shall  be  capable 
of  exercising  the  power,  in  Michigan,  Minnesota,  New  York, 
Wisconsin,  Dakotah,  83. 
power  may  be  limited  to  arise  on  a  contingency,  38. 

limitation  discoverable  from  context,  38. 
power  may  be  void  for  uncertainty  as  to  its  objects,  SB. 
married  woman  may  be  donee,  33. 

and  may  exercise  power  as  sole,  whether  created  donee 

dum  sola  or  after  her  marriage,  33. 
to  enable  her  to  exercise  the  power,  not  necessary  that 
legal  estate  be  in  trustees,  33. 
by  statute,  married  woman  may  be  given  general  and  bene- 
ficial power  to  dispose  of  lands  held  by  her  in  fee, 
without  the  concurrence  of  her  husband,  in  Indiana, 
Michigan,  New  York,  33. 
Kansas  and  Dakotah,  34, 
same  power  but  exercisable  by  will  only  may  be  given 

in  Kentucky  and  Tennessee,  34. 
may  be  given  special  and  beneficial  power  to  dispose  of 
estate  less  than  fee,  in  Michigan,  Minnesota,  New 
York,  Dakotah,  34. 
by  statute,  no  person  incapable  of  alienating  land,  except  married 
women,  can  execute  a  power  in  New  York,  Michigan,  Minne- 
sota, Wisconsin,  34. 
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power  bad  in  part  not  necessarily  void  in  Mo,  34. 

limitation,  under  N.  Y.  R.  S.,  bad  as  trust,  may  be  sustained  as 
power  in  trust,  34. 
construction  of  powers,  35. 

intention  of  creator,  if  compatible  with  law,  to  govern,  35. 
to  be  ascertained  in  general  from  the  instrument,  35. 

circumstances  sometimes  referred  to,  35. 
general  intent  will  prevail  over  particular,  35. 
should  be  such  as  to  effect  purpose  of  power  when  known,  35. 
power  of  sale  will  not  give  right  to  barter  or  exchange,  35. 
or  to  confess  a  judgment,  35. 
or  to  convey  in  payment  of  a  debt,  35. 
to  accept  equitable  claim  in  payment,  35. 
to  make  deed  of  trust  with  power  of  sale,  35. 
to  buy  off  claim  of  donor  or  incumbrance  for  which  the 

creator  was  not  personally  liable,  35. 
to  create  an  easement  in  course  of  sale,  36. 
will  not  as  a  rule  include  power  to  mortgage,  36. 
aliter  in  Pennsylvania,  36. 

exceptions  to  rule  found  in  Texas  and  South  Carolina, 
36. 
may  be  by  special  circumstances  be  shown  to  include  power 
to  mortgage,  31. 
may  include  power  to  lease,  38. 
does  not  confer  right  to  maintain  bill  to  remove  claim  upon  title, 

38. 
when  possessed  by  executors  will  enable  them  to  pay  for  repairs, 
taxes,  insurance,  etc.,  of  the  subject  of  the  power,  out  of  the 
rents,  38. 
power  to  convey — conflict  of  authority  as  to  whether  it  will  cover  a 

power  to  warrant,  38. 
power  to  sell  or  dispose  of  on  ground-rent  includes  right  to  let  on  re- 
deemable ground-rent,  40. 
but  not  to  take  a  mortgage  for  purchase-money,  40. 
power  to  mortgage  includes  power  to  authorize  sale  on  default,  40. 
if  given  by  will,  to  extend  an  already  existing  mortgage,  40. 
power  to  lease  includes  coal  lease,  40. 

lease  for  ninety-nine  years  renewable  forever,  40. 
power  of  appointment, 

general,  where  power  of  selection  is  unlimited,  40. 
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special,  where  selection  limited  to  a  class,  40. 
to  appoint  amongst  children  will  not,  as  a  rule,  include  grand- 
children, 40. 
aliter  where  the  intent  is  to  include  them,  40. 
in  Alabama  will  include  them  unless  restricted,  41. 
will  not  authorize  trust  for  life  of  children  with  remainder 

to  descendants,  41. 
or  the  addition  of  a  condition,  41. 
power  to  appoint  estates  held  to  cover  power  of  sale,  41. 
power  to  apply  rents  and  income  will  not  give  power  to  sell,  41. 

or  mortgage,  41. 
restrictions  may  be  placed  on  power,  41. 

may  be  gathered  from  context  of  instrument-,  41. 

not  worked  by  mere  recital  inconsistent  with  terms  of  power,  41. 

may  be  as  to  purpose,  42. 

as  to  time  of  exercise,  42. 
examples,  42. 

time  mentioned  so  as  to  show  no  intent  to  restrict 
exercise,  42. 
where  purpose  is  expressed  power  exercisable  only  in  furtherance 
thereof,  43. 
i3onsent  or  request  may  be  a  condition  of  exercise,  43. 

such  condition  mnst  be'  fulfilled  before  execution,  43. 
consent  of  major  part  of  a  class  at  time  of  exercise  fulfils  condi- 
tion requiring  consent  of  majority  of  class,  43. 
consent  to  a  decree  of  sale  equivalent  to  consent  to  sale,  43. 
certificate  that  sale  was  at  written  request  shows  fulfilment  of 

condition  of  request  in  writing,  43. 
unless  required  by  instrument  request  need  not  be  formal,  43. 
but  must  be  real,  43. 

direction  to  consult  does  not  raise  condition  of  consent,  43. 
statutory  requirements  as  to   consent  in  Alabama,  Michigan, 

Minnesota,  New  York,  Wisconsin,  Dakotah,  43. 
direction  that  consent  be  obtained  to  be  given  a  reasonable  in- 
terpretation, 44.  1 
extinguishment  of  power  otherwise  than  by  execution,  44. 
when  purpose  becomes  impossible  or  unattainable,  44. 

case  not  altered  when  purpose  is  defeated  by  the  voluntary 

act  of  the  beneficiary,  44. 
when  purpose  fails  in  part,  extinction  will  be  only  in  part,  44. 
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when  specific  purpose  is  satisfied  without  exercise  of  power,  44. 
when  condition  of  exercise  becomes  impossible,  44. 

rule  held  unchanged  in  New  York  by  R.  S.  §  112,  p.  735, 

45. 
apparent  conflict  with  rule  of  case  of  Leeds  v.  Wakefield,  45. 
power  coupled  with  interest  not  revoked  by  death ,  of  donor  where 

the  interest  is  in  the  subject  of  the  power  itself,  45. 
power  not  extinguished  by  change  in  circumstances  of  donee,  45. 

where  widow  remarries,  45.  ' 

although  will  requires  her  in  such  case  to  give  security  for 

delivery  of  property  at  her  death,  45. 
where  donee  becomes  insolvent,  45. 
power  to  sell  and  divid.e  proceeds  not  revoked  by  agreement  of  tes- 
tator to  sell  part  of  the  land  covered  by  the  power,  45. 
execution  of  power, 

must  be  in  manner  designated  in  the  instrument  creating  it,  45. 
substantial  compliance  generally  sufficient,  45. 
but  where  power  is  qualified  by  a  condition,  condition  must 
be  fulfilled,  46. 
formalities  required  must  be  coupled  with,  46. 
power  by  will  cannot  be  executed  by  deed,  46. 
will  must  be  a  real  one,  46. 
appointment  by  "  irrevocable  will"  held  bad,  46. 
formalities  required  as  in  case  of  ordinary  will,  46. 
if  sealed  writing  be  required,  unsealed  one  will  not  suffice,  46. 
by  statute  in  Alabama,  Michigan,  Minnesota,  New  York,  Da- 
kotah,  power  must  be  executed  by  instrument  sufficient  to  pass 
estate  if  donee  were  owner,  if  direction  of  donor  be  that  exe- 
cution be  by  an  insufficient  instrument,  the  power  must  be 
executed  by  a  sufficient  instrument,  46. 
if  donee  be  a,  feme  covert  execution,  if  by  grant,  must  be  acknowl- 
edged as  is  a  married  woman's  deed,  in  Michigan,  New  York, 
and  Dakotah,  46. 
execution  by  will  of  a  married  woman  must  be  such  as  would 
pass  realty  if  it  were  property  of  the  husband,  in  Alabama, 
Kentucky,  Michigan,  Minnesota,  New  York,  North  Carolina, 
"Virginia,  West  Yirginia,  Wisconsin,  Dakotah,  46. 
power  of  sale  well  executed  by  executo;;y  contract  of  sale,  4T. 
by  conditional  sale,  47. 
entire  subject  need  not  be  sold  at  once,  4t. 
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by  parol,  4T. 
if  public  sale  be  required,  private  sale  void,  4T. 
presumption  that  public  sale  is  required  when  law  requires 

sales  by  executor  to  be  public,  47. 
not  well  exercised  by  partition,  47. 
power  to  sell  and  invest  in  real  estate  or  on  mortgage  well  exe- 
cuted by  a  sale  subject  to  a  mortgage  and  buying  in  on  fore- 
closure, 47. 
time — when  restriction  exists  as  to  time  of  execution,  as  a  rule  there 
can  be  no  execution  after  its  expiration,  47. 
aliter  where  allusion  to  time  is  directory,  47. 
execution  of  power  of  sale  by  donee  other  than  life-tenant 

during  the  latter's  life,  48. 
direction  to  sell  after  life-tenant's  death,  48. 

consent  of  life-tenant  to  sale  in  his  lifetime,  48. 

sale  may  be  void  even  where  the  donee  is  the  life-tenant,  if  he 

has  become  such  by  other  means  than  through  the  instrument 

creating  the  power,  if  the  power  were  originally  for  benefit  of 

other  persons,  50. 

where  power  is  to  be  exercised  upon  contingency,  exercise  before 

occurrence  of  contingency  is  void,  50. 
tardy  execution  may  be  aided  in  equity,  premature  execution  is, 

as  a  rule,  void,  50. 
court  cannot  order  sale  before  time  designated  in  instrument 
creating  power,  51. 
nor  can  Legislature,  51. 
where  notice  is  required,  before  execution,  the  notice  given  must 
correspond  with  that  required,  51. 
instruments  making  good  appointments,  51. 

sufficient  where  no  particular  method  is  specified  that  the  instru- 
ment be  such  would  pass  land  of  the  appointor,  51. 
so  declared  by  statute  in  Alabama,  Michigan,  Minnesota, 
Wisconsin,  Dakotah,  51. 
appointment  to  children  well  made  by  bequest  to  their  separate 
use,  51. 
but  not  by  a  contingent  appointment,  51. 
power  to  devise  not  well  executed  by  deed,  52. 

even  if  by  its  terms  it  is  not  to  operate  until  after  death  of 

donee,  52. 
such  execution  not  aided  in  equity,  52. 
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power  to  appoint  at  death  well  executed  by  will  not  made  in  last 
illness,  52. 
execution  of  power  by  surviving  donee  or  by  substitute,  52. 
power  to  several,  not  executors,  will  not  sui'vive,  52. 

given  to  trustee  cannot  be  executed  by  successor,  unless  such 

substitution  be  authorized  by  donor,  52. 
intention  to  authorize  substitution  must  be  plain,  52. 

and  it  must  appear  that  it  applies  to  the  event  which  has 
arisen,  52. 
court  may  in  proper  case  of  necessity  appoint  a  trustee,  52. 
power  given  to  executors  survives  if  coupled  with  interest  but  not  if 
it  be  a  naked  power,  53. 
interest  given  by  devise  to  sell,  53. 

but  not  by  devise  of  land  to  be  sold,  53. 
may  be  discovered  from  provisions  of  will  although  the  terms 
of  the  clause  giving  the  power  taken  alone  would  give  a 
naked  power,  53. 
as  from  a  devise  that  land  shall  be  sold  and  debts  paid  with 
proceeds,  53. 
order  to  sell  and  divide  gives  naked  power,  53. 

so  a  devise  that  estate  shall  be  sold  in  a  certain  contingency 

at  executor's  discretion,  53. 
rule  not  altered  by  fact  that  executor  has  in  another  capacity 
an  interest,  53. 
Statute  of  21  Hen.  VIII.  c.  4,  providing  for  execution  of  power 
where  one  of  several  executors  refuses,  53. 
generally  followed  in  the  United  States,  53. 
even  where  discretion  has  been  vested  in  executor,  54. 
aliter  in  Kentucky,  where  the  executors  have  discretionary 
power  of  sale,  54. 
the  discretion  compatible  with  survival  of  power  is  such  a  dis- 
cretion as  is  ordinarily  conferred  upon  executors,  54. 
not  a  personal  confidence,  54. 
renunciation  stands  on  same  ground  as  refusal,  54. 

questioned  in  Massachusetts,  55. 
removal  stands  on  same  ground  as  refusal,  55. 
refusal  or  renunciation  need  not  be  formal  or  express,  55. ' 

but  see  cases  aliter,  55. 
renunciation  by  one,  after  action  by  other  executor  alone,  will  not 
validate  action,  55. 
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all  executors  who  qualify  must  join  in  execution  of  power,  56. 
power  to  executors  by  name  vests  in  them  as  donees  whether  they 
prove  the  will  or  not,  56. 
one  who  is  appointed  executor  and  also  donee  does  not  forfeit  the 

power  by  not  qualifying  as  executor,  56. 
executor  and  donee  may  execute  power  before  will  is  proved,  56. 
or  after  settling  account  as  executor,  56. 
may  renounce  administration  and  afterwards  execute  power, 
56. 
power  cannot  ordinarily  be  transmitted  to  successor  or  representative 
of  donee  who  fills  an  official  capacity,  56.  i 

aliter  where  no  discretion  is  required,  56. 

in  absence  of  statute,  administrator  c.  t.  a.  cannot  exercise  power 
given  to  executor,  57. 
aliter  generally  by  statute,  where  the  power  is  necessary  for 
the  fulfilment  of  the  duty  of  an  executor,  57. 
discretionary  power  to  executor  personally  will  not  pass  to  adminis- 
trator c.  t.  a.,  57. 
examples,  57. 
aliter  where  the  discretion  appears  to  be  intended  to  be  vested  in 
whomever  may  fill  the  office  of  executor,  58. 
examples,  58. 
power  to  executor  to  make  partition  will  not  pass  to  administrator 

c.  t.  a.,  58. 
formality  required  by  the  instrument  must  be  complied  with,  58. 
seal  required,  its  absence  fatal,  58. 

superfluous   formalities    dispensed  with    by   statute   in  certain 
States,  59. 
where  no  formality  is  required  by  donor,  intention  to  execute  when 
manifested  by  instrument,  otherwise  legal,  makes  good  execu- 
tion, 59. 
intention  no  matter  how  manifested  in  the  instrument  sufficient, 

59. 
intent  not  necessarily  express,  60. 

but  must  appear  by  the  instrument,  60. 
instrument  need  not  refer  to  power,  60. 
intent  not  shown  by  terms  in  a  will  which  would  pass  testator's  es- 
tate, unless  it  appear  that  they  contemplate  the  power,  60. 
an  exceptional  case,  60. 
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not  shown  by  general  or  residuary  clause  of  will  when  testator 
has  both  the  power  and  an  estate,  60. 
same  rule  applied  to  deed,  60. 
cases  in  conflict  with  the  rule,  61,  62. 

by  statute  in  California,  Kentucky,  Michigan,  Minnesota,  New 
York,  North  Carolina,  Pennsylvania,  Virginia,  West  Virginia, 
Wisconsin,  Dakotah,  Montana,  Utah,  lands  included  within  a 
power  pass  by  a  will  of  all  the  donee's  real  estate,  unless  con- 
trary intent  appear,  62. 
devise  of  all  rights  acquired  under  a  certain  will  held  to  show 

intent  to  execute  a  power  of  appointment  given  thereby,  62. 
same  clause  of  will  may  devise  estate  and  execute  power,  62. 
description  and  disposition  in  a  will  of  the  subject  of  power  a 
good  execution  without  reference  to  the  power,  62. 
so  deed  conveying  subject  with  warranty,  63. 
intent  shown  where  instrument  intended  to  effect  some  purpose  would 
be  void  unless  construed  as  in  execution  of  a  power,  63. 
to  work  this  effect  the  failure  must  be  total,  63. 
statutory  provisions  as  to  instrument  which  donee  would  have 
no  right  to  execute  except  under  the  power,  in  Michigan,  Min- 
nesota, New  York,  Wisconsin,  Dakotah,  63. 
intent  discovered  where  execution  is  by  deed  and  the  consideration 
is  a  full  one  for  the  estate  the  donee  has  power  to  grant,  63. 
where  deed  grants  the  exact  estate  which  by  the  terms  of  the 

power  was  to  pass,  63. 
discoverable  by  consideration  of  condition  of  property  dealt  with, 
63. 
power  of  disposition  at  death  can  be  executed  otherwise  than  by  will, 
64. 
but  there  are  cases  contra,  64. 
execution  bad  in  part  not  necessarily  bad  in  toto,  64. 

where  there  is  excessive  execution  it  is  void  only  for  the  ex- 
cess; when  the  limits  of  the  power  are  ascertainable,  64. 
statutory  provisions  as  to  excessive  execution  in  Alabama, 
Indiana,  Kansas,  Michigan,  Minnesota,  New  York,  Wis- 
consin, 65. 
cannot  be  by  instrument  antedating  power,  65. 

or  by  instrument  not  referring  to  the  power  but  to  a  void 
authority,  65. 
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aliter  where  instrument  is  referrible  to  either,  65. 
or  mentions  neither,  65. 
equity  will  not  relieve  in  case  of  non-execution,  65. 
even  if  the  donee  intended  to  execute,  66. 
but  will  relieve  in  case  of  defective  execution,  66. 

lessee  may  have  relief  against  remaindermen,  66. 
equity  for  relief  will  not  arise  where  defect  is  not  in  the  execution 

but  in  the  instrument,  66. 
relief  given  where  execution  which  should  have  been  by  deed  is  by 
will,  but  not  vice  versa,  66. 
not  given  where  execution  is  void  for  want  of  authority,  66. 
absence  of  execution   supplied  where   trust  is  connected  with  the 
power,  66. 
statutory  provisions  for  case  in  which  donee,  with  right  of  selec- 
tion amongst  a  class  dies,  leaving  power  unexecuted,  in  Ala- 
bama, Michigan,  Minnesota,  New  York,  Wisconsin,  Dakotah, 
67. 
statutory  provisions  for  compelling  execution  of  trust  power  in 
Michigan,  Minnesota,  New  York,  Wisconsin,  Dakotah,  67. 
on  failure  to  execute,  subject  of  power,  if  created  by  deed,  reverts,  67. 
if  power  be  created  by  will,  the  testator  is  quoad  hoc  intestate,  67. 
where  subject  results  it  is  liable  to  abatement,  67. 
discretion  of  donee  as  to  execution,  exercised  in  good  faith,  not  con- 
trolled by  the  courts,  67. 
in  cases  of  bad  faith  courts  may  interfere,  68. 
donee  must  not  derive  any  benefit  from  the  exercise  of  power,  other 
than  such  as  was  regarded  by  the  donor  as  likely  to  accrue  to 
the  donee,  68. 
mere  appointment  of  entire  estate  to  himself  does  not  show  bad 
faith,  68. 
unfortunate  result  of  execution  of  power  by  donee  does  not 

show  dereliction  of  duty  or  avoid  execution,  68. 
care  and  judgment  with  due  regard  to  circumstances  should 

be  exercised,  68. 
sale  should  not  be  made  while  title  is  clouded,  68. 
appointment  during  a  possession  adverse  to  donor's  title  is 
champertous,  68. 
English  doctrine  of  illusory  appointment,  68. 
not  generally  approved  in  this  country,  69. 
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statutes  with  reference  to  power  of  appointment  amongst  several 
in  Alabama,  Michigan,  Minnesota,  New  York,  Wisconsin,  Da- 
kotah,  70. 
execution  of  power  omitting  a  member  of  a  class,  70. 
purchaser  on  an  execution  of  power,  in  general  not  bound  to  see  to 
application  of  purchase-money,  71. 
but  in  some  cases  he  may  be,  71. 
in  conflict  of  laws  lex  rei  sitae  controls,  71. 

title,  on  an  execution  of  power,  is  not  taken  from  the  donee  but  from 
the  donor  as  if  by  the  original  deed  or  will,  71. 
this  doctrine  not  so  applied  as  to  injure  a  stranger  whose  rights 
intervene,  72. 

PRECOMPENSATION, 

rule  of  in  cases  of  eminent  domain, 

See  Eminent  Domain. 
not  applicable  to  entry  for  survey  and  examination,  467. 

PRE-EMPTION  CLAIM, 

not  within  Statute  of  Frauds,  526. 

PRESCRIPTION, 

acquirement  of  easement  by, 

See  Easements. 
applicability  to  light  and  air, 

See  Light  and  Air. 
acquirement  of  water  rights  by, 

See  Water  Courses. 
water  rights  cannot  be  acquired  against  government  by,  332. 

PRINCIPAL  AND  AGENT, 

contract  between,  for  sale  of  land,  the  latter  to  receive  a  portion  of  the 
proceeds,  held  not  within  Statute  of  Frauds,  533. 
but  held  contra,  538. 

PROFIT  A  PRENDRE, 

right  of,  distinguished  from  easement,  123. 

does  not  require  support  of  dominant  tenement,  127 

PUBLIC  MARKET, 
a  public  use,  439. 
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water  course  may  not  be  taken  for,  without  compensation,  311. 
what  is  a  public  use, 

See  Eminent  Domain,  437  et  seq. 
embraces  public  pleasure,  438. 

QUANTITY, 

least  reliable  index  in  locating  grant,  367. 

RAILROAD, 

right  of  way  across,  206. 

not  acquirable  where  railroad  company  is  in  possession  without 
having  complied  with  the  law,  208. 
erection  of  elevated  on  public  street  an  infringement  of  right  of  light 
and  air,  251. 
so  held  in  case  of  an  ordinary  railroad, '251. 
use  by  company  of  water  for  its  locomotives  not  a  domestic  or  natural 

use,  313. 
liability  for  protecting  its  route  by  the  diversion  of  a  stream,  821. 

for  not  preventing  overflow  of  water  course  diverted  by  it, 
321. 
taking  of  land  for  purposes  of. 

See  Eminent  Domain. 
right  of  way  of,  takeable  by  State  under  right  of  eminent  domain, 

although  corporation  has  been  chartered  by  Congress,  426. 
whether  a  railroad  is  an  additional  burden  upon  a  highway  within  the 
rule  of  compensation,  491. 

REMAINDERMAN, 

easement  as  against,  not  acquirable  by  user  during  a  particular  estate 

where  such  user  is  not  injurious  to  reversion,  141,  208. 
right  to  compensation  when  land  is  taken  for  public  use,  493. 

RENT, 

unaccrued,  within  Statute  of  Frauds,  525. 

REPAIRS, 

to  means  of  enjoyment  of  easement,  duty  of  dominant  owner  to 

make,  152. 
when  duty  of  making  is  joint,  servient  owner  must  have  notice  to 

repair,  153. 
I        servient  owner  may  assume  duty,  153. 
dominant  owner  may  enter  to  make,  153. 
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right  of  way  to  make,  196. 

way  owner  to  make,  to  means  of  enjoyment  of  way,  218. 

subjacent  owner  not  liable  for  repairs  to  roof,  284. 

RESTRICTION  OP  USE  OF  LAND, 

contract  for,  within  Statute  of  Frauds,  525. 

REVERSIONER, 

easement  as  against,  not  acquirable  by  user  during  a  lease  where 

such  user  is  not  injurious  to  reversion,  141,  208. 
aliter  where  lease  is  from  year  to  year,  208. 

REVIVAL, 

of  easement,  159. 

RHODE  ISLAND, 

statutory  prevention  of  acquirement  of  easement,  148. 

by  statute,  no  footway  can  be  acquired  by  prescription  unless  claimed 

in  connection  with  a  carriage  way,  212. 
statutory  prevention  of  acquirement  of  easement  of  light  and  air, 

247. 
consequential  damages  allowed  by  Constitution  in  case  of  exercise  of 

right  of  eminent  domain,  473. 
Statute  of  Frauds,  508. 

RIPARIAN  OWNER, 

right  of,  to  connection  of  his  land  with  the  water,  not  destroyed  by 
acquirement  of  a  right  of  way  by  a  railroad,  128. 

owns  to  ordinary  low  water  mark  in  navigable  rivers  in  Pennsyl- 
vania, North  Carolina,  Alabama,  Tennessee,  South  Carolina,  New 
Jersey,  Virginia,  Oregon,  Georgia,  374. 

adfilum  in  navigable  fresh-water  streams  in  New  York,  374. 
Michigan,  875. 

in  California,  to  high  water  mark  on  the  sea,  to  low  water  mark  on 
navigable  streams  or  lakes,  375. 

in  Iowa,  to  high  water  mark  on  navigable  fresh-water  streams,  375. 

in  Massachusetts,  on  tide  water  .to  low  water  provided  ebb  be  not 
more  than  100  rods,  375. 

in  Connecticut,  on  harbor  to  high  water  mark,  875. 

RIVER, 

distinguished  by  floatability  from  private  water  course,  308. 
judicial  notice  taken 'of  large  rivers,  308. 
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a  monument,  362. 
boundary  by,  370. 

by  bank  of,  370. 
marking  of,  on  plat,  as  boundary,  371. 
English  definition  of  navigable  rivers,  373. 
civil  law  definition  of  navigable  river,  373. 
definition  in  the  United  States,  374  et  seq. 
unnavigable,  may  be  taken  for  public  use,  450. 

ROAD  BED, 

when  included  within  a  grant  boanded  by  a  highway  or  street,  378 
et  seq. 

SALE, 

power  of. 

See  Powers. 
execution  of,  4T. 

SAVANNA, 

a  monument,  368. 

SEA, 

as  boundary,  373. 

SEAL, 

when  required  for  execution  of  a  power,  an  unsealed  instrument  is 
not  sufficient,  46,  58. 

SEAWEED, 

not  realty,  517. 

SEISIN, 

in  donee  of  power,  not  necessary  for  support  of,  24. 

SEVEEANCE, 

from  freehold,  as  a  test  to  determine  character  of  property  with  refer- 
ence to  Statute  of  Frauds,  510,  512. 
may  be  constructive  only,  512,  515. 
applied  to  trees,  515. 
of  parts  of  trees,  517. 

SLOTJGH, 

as  boundary,  378. 


Index.  657 

SOUTH  CAROLINA, 

prescriptive  right  of  way  in  open  land  not  acquired  by  mere  continu- 
ous passage,  205. 
loss  of  way  through  adverse  possession,  225. 
course  of  decision  upon  doctrine  of  ancient  lights,  242. 
semble  English  definition  of  navigability  prevails,  376. 
doubtful  whether  the  right  to  compensation  formerly  existed  when 
land  was  taken  by  the  right  of  eminent  domain,  453. 
question  settled  by  Constitution  of  1868,  454. 
when  compensation  is  to  be  fixed  by  jury,  463. 
security  in  lieu  of  precompensation,  466. 
consequential  damages  allowed  by  Constitution,  473. 
Statute  of  Frauds,  508. 

SQUATTER'S  CLAIM, 

not  within  Statute  of  Frauds,  525. 

STAKE, 

See  Boundary,  363. 

STATUTE  OF  FRAUDS,  506. 

clauses  of  Act  of  29  Car.  2,  c.  3,  which  bears  upon  real  estate,  507. 
first  clauses  adopted  with  certain  modifications  in  certain  States, 

508. 
in  force  in  Maryland,  508. 
effect  supplied  in  other  States,  508. 
what  is  realty  within  statute,  509. 
right  to  take  sand,  509. 
oil  right  or  lease,  509. 
to  mine,  509. 

mining  claims  in  California  and  Nevada,  509. 
unsevered  product  of  soil,  510. 

distinction  between  fructus  industriales  and  natural  vesture,  510. 
what  included  within  fructus,  510  et  seq. 
distinction  between  growing  and  mature  grain,  510. 

sale  with  license  to  remove,  512. 
character  of  crop  affected  by  character  of  person  to  be  affected 
thereby,  513. 
between  mortgagor  and  mortgagee,  513. 
vendor  and  purchaser,  513. 
query  as  to  parol  reservation  of  crops,  514. 
lessee  of  mortgagor,  514. 
42 
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trees  generally  realty,  515. 

distinction  between  standing  and  growing  trees,  515. 
will  coyer  down  timber,  515. 

may  be  converted  into  personalty  by  constructive  severance, 
515. 
examples,  516. 
semble  contract  which  works  severance  must  contemplate 

removal  within  reasonable  time,  516. 
severance  of  part  of  a  tree,  511. 
parol  reservation  of  trees,  517. 
seaweed  not  realty,  517. 
fruit  not  realty,  517. 
emblements  not  within  the  statute,  517. 
manure  made  in  course  of  husbandry,  realty,  517. 
aliter  if  not  so  made,  517. 
may  be  treated  as  personalty  by  agreement,  517,  518. 
hniliings  prima  facie  realty,  518. 

character  adheres  to  ruins,  518. 
may  be  regarded  as  personalty,  518. 
case  rare,  511. 
trade  fixtures,  518. 
verbal  agreement  to  treat  buildings  as  personalty  will  not  defeat 
subsequent  purchaser  of  land,  518. 
case  contra,  518. 
agreement  between  landlord  and  tenant  for  removal  of  buildings, 
519. 
loss  of  right  of  removal  by  laches,  519. 
fixtures  as  personalty,  519. 
gas  fixtures  personalty,  520. 
pew,  520. 
estate  and  interests  in  land  within  statute,  520. 
all  legal  estates,  520. 
dower,  521. 

including  wife's  statutory  interest,  521. 

but  not  dower  in  equity,  521. 
assignable  and  demandable  by  parol,  521. 
easements,  521,  522,  523. 
examples,  521,  522. 
exceptions  under  mill  acts,  522. 
distinction  between  easement  and  license,  523. 
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license  to  mine,  523. 
contract  for  sale  of  something  which  at  time  of  contract  is  realty 
but  which  is  to  be  converted  into  personalty  before  title  passes, 
does  not  give  an  interest  within  the  statute,  524. 
improvements  not  within  statute,  524. 
restriction  of  use  of  premises,  525. 
erection  of  mill,  525. 

liens,  as  a  rule,  not  creatable  by  parol,  525. 
query  as  to  their  assignment,  525. 
mechanic's  lien,  525. 

homestead  not  subjected  to  by  parol,  525. 
rent  unaccrued,  525. 
mortgage,  526. 

squatter's  claim  not  within  statute,  526. 
pre-emption  right,  526. 
land  certificates  while  unlocated,  526. 
bid  at  sheriff 's  sale  not  within  statute,  626. 
agreement  to  allow  redemption  after  expiration  of  time  limited  after 

tax  sale,  526. 
damages  arising  from  taking  land  for  public  use  releasible  by  parol, 

52T. 
equitable  interests  within  statute,  527.  ^ 

former  law  in  Pennsylvania  as  to  creation  of  equitable  estate, 

527. 
seventh  section  of  English  Act  in  effect  re-enacted  in  certain 
States,  528. 
partnership  lands,  528. 

how  lands  become,  quoad  the  partnership,  personalty,  529. 

rule  that  land  must  be  brought  into  the  firm  by  deed,  529. 
except  where  purchased  with  partnership  funds,  529. 
mere  incidental  payment  with  partnership  funds  of  an  instal- 
ment due  on  an  antecedent  individual  contract  not  suf5- 
cient,  529. 
land  as  the  subject  of  partnership,  529. 

whether  partnership  for  dealing  in  land  can  be  shown  by  parol 
so  as  to  attaCh  to  the  land  the  consequences  of  a  partnership, 
529  et  seq. 
cases  not  within  the  statute  when  the  contract  has  relation  to 
division  of  proceeds  after  their  acquirement  and  gives  no  inte- 
rest in  the  land  itself,  533. 
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provision  in  Louisiana  where  any  part  of  the  assets  of  a  partner- 
ship are  to  be  realty,  534. 
planting  partnership  not  within  rule,  534. 

STREAMS, 

See  River. 

STREET, 

See  BouNDAKiKS. 
effect  of  allowance  of  land  for,  468. 

SUBJACENT  SUPPORT, 

division  of  ownership  of  land  horizontally,  2TT.  j 

as  affecting  taxing  power,  277. 
right  of  recognized,  277. 

applied  most  frequently  to  mines,  277. 

history  of  in  the  United  States,  277  et  seq. 
custom  to  remove  ribs  held  bad,  279. 
right  of — absolute,  282. 

custom  to  mine  is  a  disregard  of  bad,  282. 

may  be  surrendered  but  surrender  not  readily  inferred,  283. 

extends  to  a  superjacent  mine,  283. 

as  applied  to  buildings  on  surface,  283. 

as  applied  to  houses,  284. 

SUBSTITUTION, 
of  way,  223. 

SUBTERRANEAN  STREAMS, 
See  Water  Course. 

SURFACE, 

legal  definition  of  in  connection  with  right  of  subjacent  support,  280. 

SURFACE  DRAINAGE, 

rights  and  duties  of  lower  proprietors  with  reference  thereto,  341. 

SURFACE  WATER, 
See  Water  Course. 

SURVIYAL, 
of  powers, 

See  Powers. 
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SWAMP, 

as  boundary,  318. 

TAXATION, 

affected  by  horizontal  division  of  ownership,  27 1. 

to  be  distinguished  from  taking  by  right  of  eminent  domain,  424,  488. 

as  provision  for  compensation  for  land  taken  for  public  use,  460. 

TAX  SALE, 

agreement  by  purchaser  that  land  may,  in  effect,  be  redeemed  after 
the  expiration  of  the  legal  time  not  within  Statute  of  Frauds,  526. 

TELEPHONE, 

telephone  poles  held  not  an  additional  burden  upon  the  highway,  493. 

TENANT  AT  WILL, 

cannot  recover  for  disturbance  of  right  of  lateral  support,  261. 

even  if  he  is  to  obtain  title  on  payment  of  certain  moneys,  261. 
but  may,  when  excavation  interrupts  his  right  of  way,  262. 

TENANT  IN  COMMON, 

cannot  impose  servitude,  129. 

cannot  acquire  easement  in  the  common  tenement  for  his  land  held  iu 

severalty,  141. 
there  may  be  an  adverse  user  by  tenants  in  common  of  land  held  by 

one  of  their  number  in  severalty,  142. 
of  easement,  must  so  use  as  not  to  prevent  use  by  co-tenants,  153,  217. 
less  than  all  the  tenants  in  common  of  a  way  cannot  alter  it  to  the 

prejudice  of  any  one  owner,  217. 
each,  entitled  to  use  of  way  for  full  width,  217. 
any  one  can  bring  action  for  disturbance  of  way  owned  in  common, 

221. 
of  water  course,  cannot  appropriate  or  modify  stream  to  injury  of 

other  tenants,  332. 

TENNESSEE, 

by  statute,  a  married  woman  may  have  power  to  dispose,  by  will, 

without  her  husband's  concurrence,  lands  conveyed  or  devised  to 

her  in  fee,  34. 
riparian  owner  on  navigable  stream  takes  to  low  water  subject  to 

right  of  navigation,  374. 
mills  grinding  for  toll  are  public,  the  miller  under  the  obligations  of 

a  public  officer,  444. 
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security  in  lieu  of  precompensation  when  land  is  taken  by  power  of 

eminent  domain,  466. 
consequential  damages  allowed  by  Constitution,  473. 
benefits  allowed  in  fixing  compensation,  but  not  so  as  to  be  set  off 

against  the  value  of  the  land  actually  taken,  ill. 
Statute  of  Frauds,  508,  509. 

TEXAS, 

compensation  for  taking  lands  for  public  purposes  may  be  ascertained 
otherwise  than  by  a  jury,  462. 
distinction  with  reference  to  time  of,  where  taking  is  by  State 
and  where  by  corporation,  465. 
security  in  lieu  of  precompensation,  466. 
consequential  damages  allowed  by  Constitution,  4t3. 
benefits  not  to  be  set  off  against  the  value  of  land  actually  taken,  482. 
Statute  of  Frauds,  508,  509. 

TIDE  WATEKS, 

as  boundaries,  312. 

TREES, 

generally  realty,  515. 

distinction  attempted  between  standing  and  growing,  515. 
in  nursery,  personalty,  515. 

may  be  constructively  severed  and  sold  as  personalty,  515. 
after  severance  and  sale  no  one,  not  a  party,  privy  or  representative, 

can  object,  516. 
severance  of  parts  of,  517. 

TRESPASS, 

origin  of  use  of  way  in,  will  not  bar  prescription,  207. 
measure  of  damages  in,  where  land  has  been  taken  for  public  pur- 
poses, 465. 

TRUST, 

limitations  bad  as  trusts  sustained  in  New  York  as  powers  in  trust,  34. 
when  connected  with  power  equity  may  supply  lack  of  execution  of 

power,  66. 
statutory  provision  that  execution  of  trust  power  shall  be  imperative, 

67. 

TRUSTEES, 

survival  of  power  to,  52. 


Index.  663 

TURNPIKE, 

may  be  taken  for  public  use,  450. 

laid  out  on  public  road,  not  an  additional  burden,  490. 

taking  of,  for  public  highway,  not  imposition  of  additional  burden,  490. 

UTAH, 

by  statute  lands  included  in  power  pass  by  devise  of  all  of  donee's 

realty,  62. 
Seventh  section  of  English  Statute  of  Frauds  in  effect  re-enacted,  528. 

VENDEE, 

responsibility  of,  taking  title  through  a  power,  71. 
crops  as  between,  and  vendor,  generally  realty,  513. 
contract  between,  and  vendor,  that  on  a  resale  of  land  the  latter 
shall  share  the  profits  not  within  Statute  of  Frauds,  533. 

VENDOR, 

crops  as  between,  and  vendee,  generally  realty,  513. 
lien  of,  may  be  released  by  parol,  525. 

whether  it  can  be  so  assigned  quare,  525. 
contract  between,  and  vendee,  that  on  resale  of  land  the  former  shall 
share  profits  not  within  Statute  of  Frauds,  533. 

VERMONT, 

doctrine  of  ancient  lights  repudiated,  244. 

common  rule  as  to  change  of  boundary  by  sudden  change  in  stream 

recognized,  378. 
mills  held  not  public  uses,  445. 
consequential  damages  allowed  by  Constitution  in  cases  of  exercise  of 

right  of  eminent  domain,  473. 
Statute  of  Frauds,  508,  528.  j 

VESTURE, 

of  soil,  realty  within  Statute  of  Frauds,  510. 

VIEW, 

no  easement  of  except  by  express  contract  or  covenant,  251. 

VIRGINIA, 

by  statute;  married  woman's  will  in  execution  of  power  must  be  such 
as  would  pass  husband's  realty  were  the  will  his,  46. 
superfluous  formalities  directed  by  donor  in  execution  of  power 
by  will  dispensed  with,  59. 


664  Index. 

VIRGINIA—  Continued. 

lands  included  in  power  pass  by  general  devise  of  all  of  donee's 

realty,  62. 
riparian  owner  takes  to  low  water  mark  of  navigable  stream  sub- 
ject to  rights  of  navigation,  374. 
mills  public  uses  and  miller  obliged  to  grind  for  all  in  due  time 
at  specified  toll,  444. 
consequential  damages  allowed  by  Constitution  in  cases  of  exercise 

of  right  of  eminent  domain,  473. 
Statute  of  Frauds,  508,  509. 

WAIVER, 

waiver  of  right  to  precompensation  by  owner  of  lands  taken  by  virtue 
of  eminent  domain  does  not  deprive  him  of  right  of  action  for 
price,  465. 

WASHINGTON, 

Statute  of  Frauds,  508. 

WATER  COURSE, 
definition,  306,  307. 
banks,  306. 

continuous  flow  all  the  year  round  not  necessary  to  constitute,  307. 
may  be  natural  or  artificial,  307. 
mere  surface  water  not,  307. 

exception,  307. 
lake  with  sensible  current,  307. 
private  water  course  distinguished  from  river,  308. 

floatability,  308.  I 

artificial  floatability  does  not  constitute  public  highway,  308. 

prima  facie,  stream  above  tide  water  private,  308. 
presumption  rebuttable,  308, 

true  test  actual  beneficial  floatability  in  state  of  nature,  308. 

floatability  at  unusually  high  water,  308. 

judicial  notice  taken  of  navigability  so  far  as  concerns  large 
rivers,  808. 

legislature  may  declare  any  stream  public,  309. 
private  stream  subject  of  quasi-ownership,  309. 
rights  of  riparian  owner  usufructuary  only,  309. 

derived  from  law  of  nature,  as  to  natural  water  course,  309. 
aliter  as  to  artificial,  309. 
priority  of  use  gives  no  exclusive  right,  309. 
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aliter  in  certain  States,  309. 
rights  not  affected  by  origin  of  water,  309. 
property  in  constitutional  sense,  310. 
generally  treated  as  an  easement  appurtenant,  310. 

will  pass  by  judicial  sale  of  premises  to  which  it  is  a,ttached, 
311. 
but  may  be  in  gross,  311. 

not  necessarily  appurtenant,  311. 

natural  water  course  deemed  by  Shaw,  C.  J.,  to  be  an  ap- 
purtenance, 311. 
acqua  currit  et  debet  currere  ut  solebat  currere,  311. 

land  owner  entitled  to  water  which  naturally  flows  to  him,  311. 
right  can  be  lost  only  by  act  of  God,  of  the  land  owner  himself, 

or  operation  of  law,  311. 
origin  of  water  on  land  will  not  justify  its  diversion  by  the  owner 

thereof,  311. 
diversion  not  justified  by  necessity  for  promotion  or  protection 
of  a  work  of  public  interest,  311, 
or  which  is  a  direct  benefit  to  the  public,  311. 
right  to  have  water  flow  subject  to  right  of  superior  owner  to 

use,  312. 
superior  owner  may  use  for  household  purposes,  irrigation,  manu- 
factures, hydraulic  purposes,  312. 
may  not  so  use  the  water  as  to  deprive  lower  owners  of 

water  necessary  for  domestic  uses,  312. 
domestic  uses  preferred  to  others,  312. 
irrigation  restricted,  312. 
use  by  railroad  company  for  supplying  locomotives  not  a  natural  use, 

313. 
question  of  reasonable  user  for  jury,  313. 
measure  of  right  of  use,  313. 
right  of  riparian  owner  as  to  ice,  313. 

riparian  owner  may  take  ice  if  he  do  not  cause  damage  to  owner 
of  easement,  314. 
may  take  for  sale,  314. 
may  sell  right  to  take,  314. 
cases  against  current  of  decision,  315. 
right  of  riparian  owner  in  ice  of  navigable  stream  above  tide- 
water, 316. 
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riparian  owner  has  no  right  to  ice  formed  in  public  stream  other 
than  the  right  of  any '  person  who  can  reach  the  water 
without  trespassing,  316. 
cannot  convey  right  to  cut  ice  in  front  of  his  premises,  316. 
rule  appliesto"  great  ponds"  in  Maine  and  Massachusetts,  316. 
diminution  or  retardation  of  water  for  proper  purpose  not  actionable, 
316. 
unless  user  be  in  an  unreasonable  or  improper  manner,  316. 
unreasonable  detention  actionable,  317. 
acceleration  governed  by  same  rules,  817. 

right  of  accustomed  flow  cannot  be  taken  away  without  compensation 
even  for  public  use,  317. 
but  right  owner  may  be  barred  by  laches  as  to  a  public  improve- 
ment, 817. 
diversion  a  continuing  wrong,  317. 

pollution  not  permissible  unless  right  to  pollute  has  been  obtained  by 
prescription  or  grant,  317. 
rule  applied  to  corruption  of  stream  by  gas  works,  318. 
carpet  and  blanket  works,  318. 
tannery,  318. 
slaughter  house,  318. 
coal  mine,  318. 
mere  fact  that  riparian  owner  uses  stream  for  purpose  in  which 
public  has  an  interest  will  not  destroy  lower  owner's  right 
to  receive  water  pure,  318. 
or  the  fact  that  the  pollution  is  necessary  in  carrying  on  a 

great  industry,  318. 
held  aliter  in  Pennsylvania  as  to  coal  mining,  318. 
Pennsylvania  Goal  Go.  v.  Sanderson,  318. 
railroad  company  diverting  water  course  to  protect  its  road  liable  for 
injury  done,  321.  , 
or  if  in  constructing  road  it  do  not  take  proper  precaution  to  pre- 
vent overflow,  321. 
mere  prevention  of  overflow  of  surface  water  held  not  an  action- 
able injury,  821. 
held  not  liable  for  damage  caused  by  elevation  of  road  bed  on  its 
own  land,  321. 
diversion — superior  proprietor  may  not  divert  water  on  his  own  land 
so  that  it  is  kept  from  lower  proprietor  or  unnatu- 
rally thrown  upon  him,  321. 
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may  divert,  if  he  return  the  water  to  its  natural  channel 

before  it  leave  his  land,  321. 
but  is  responsible  for  injury  done  before  the  return,  321. 
railroad  company  may  not  divert  to  fill  its  engine  boilers, 

321. 
not  a  diversion  to  merely  narrow  a  channel,  321. 
land  owner  may  not  collect  and  concentrate  water  generally 

flowing  off  in  several  channels,  322. 
or  collect  surface  water  and  discharge  it  la  new  channels  and  un- 
usual quantities  upon  the  neighboring  land,  322. 
may  reasonably  detain  water  for  use,  322. 

what  is  reasonable  detention  a  question  for  the  jury,  322. 
has  no  right  so  to  obstruct  that,  in  times  of  ordinary  flood,  water 

will  overflow  land  of  another,  322. 
to  avoid  inundation,  may  turn  stream  back  to  channel,  322. 
but  cannot  discharge  it  by  another  channel,  322. 
but  may  only  erect  barriers,  322. 
has  right  to  clean  tube  or  wall  a  spring  on  his  land  if  he  do  not 

change  course,  322. 
lower  proprietor  must  permit  flow  of  stream  from  superior,  322. 
if  he  dam,  is  answerable  for  overflows  occasioned  or  en- 
hanced by  dam  not  only  at  ordinary  times  but  at  times  of 
ordinarily  recurring  freshets,  323. 
not  liable  for  an  embankment  which  causes  obstruction  only 
in  case  of  extraordinary  flood,  323. 
owner  of  water  course  may  remove  obstruction    on   land   of 

another,  323. 
land  owner  may  remove  obstructions  without  liability,  unless 

negligent,  323. 
right  ex  jure  naturae  only,  328. 

unlawful  diversion  of  water  gives  no  right  to  another  to  have 
the  diversion  continued,  323. 
but  after  long  continuance  with  acquiescence  a  prescriptive 
ri^t  may  be  obtained,  324. 
acts  of  divertor  may  negative  intent  to  abandon  original  channel, 

324. 
when  diversion  is  licensed  subject  to  countermand,  countermand 

not  efi'ective  unless  licensee  be  placed  in  statu  quo,  324. 
owner  of  land  overflowed  by  act  of  nature  cannot  divert  water 
so  as  to  deprive  others  of  natural  flow,  324. 
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who  has  constructed  ditches  into  which  water  from  land  of 
others  drains,  not  bound  to  keep  up  ditches  for  benefit  of 
such  land,  324. 
same  rule  applied  to  a  dam  built  by  a  railroad,  324. 
diversion,  a  cause  of  action  without  present  damage,  324. 

right  of  action  for,  not  affected  by  existence  of  another  drain,  325. 
request  to  remove  obstruction,  to  be  made  prior  to  action  where 
defendant  has  acquired  title  after  obstruction,  325. 
unless  stream  be  wholly  diverted,  325. 
no  request  necessary  where  defendant  is  the  original  divertor,  325. 
action  for  diversion  local,  325. 

declaration  must  set  out  the  right  clearly,  325. 

benefit  to  plaintiff  from  diversion  may  be  shown  in  defence, 

325. 
defendant  diverting  under  legislative  authority  liable  only 

for  injury  resulting  from  negligence,  325. 
may  be  maintained  by  one  entitled  to  possession  only,  326. 
equity  will  generally  protect  water  course  without  having  the  right 
established  at  law,  326. 
held  aliter  in  Vermont,  326. 
right  to  equitable  interference  lost  by  laches,  326. 
appropriation  of  water  in  certain  States,  326. 
appropriation  recognized  in  California,  326. 
origin  of  rule  in  Mexican  law,  326. 
sustained  by  principles  of  common  law,  326. 
recognized  in  Nevada,  326. 
Colorado,  326. 
appropriation  must  be  actual  and  for  useful  purpose,  327. 

water  need  not  be  used  at  near  point  of  appropriation,  327- 
must  not  be  for  mere  speculative  purposes,  327. 
water  appropriated  need  not  be  taken  all  at  once,  327. 
must  be  taken  within  a  reasonable  time,  327. 
no  property  acquired  until  actual  appropriation,  328. 
notice  of  intent  to  appropriate,  328. 
reasonable  diligence,  328. 

question  for  jury,  in  California,  328. 
in  Nevada,  for  court,  328. 
extends  only  to  amount  actually  appropriated,  328. 

surplus  may  be  appropriated  even  against  first  appropriator, 
328. 
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use  of  water  not  confined  to  purpose  of  appropriation,  328. 

appropriation  may  be  qualified,  329. 

after  appropriation  superior  owner  cannot  so  appropriate  as  to 

diminish  water  of  prior  appropriator,  329. 
appropriator  protected  against  pollution,  329. 

rule  against  pollution  in  mining  regions  not  so  strict  as  else- 
where, 329. 
appropriator  may  convey  water  where  he  will,  329. 

may  lose  right  by  non-user,  329. 
where  water  has  been  added  to  a  natural  water  course  by  ar- 
tificial means,  a  like  amount  may  be  removed  therefrom, 
329. 
unless  there  has  been  no  intention  of  recapture,  329. 
reclamation  not  allowed  to  the    injury  of  a  prior  appro- 
priator, 329. 
owner  of  ditch  bound  only  to  ordinary  care,  329. 
question  of  appropriation  considered  in  North  Carolina,  330. 
rights  in  derogation  of  rights  of  other  riparian  owners,  330. 
acquirable  by  grant,  or  prescription,  330. 
in  case  of  prescription  user  must  be  strictly  adverse,  330. 
actionable,  330. 
for  full  time  of  Statute  of  Limitations,  330. 
how  time  is  to  be  computed,  330. 

user  without  infringement  of  another's  rights  will  give  no 
right,  330. 
extent  of  right  determined  by  extent  of  enjoyment,  331. 

prescription    to    render  water  unfit  for  drinking   requires 
strictest  proof,  332. 
to  pollute  for  mining  purposes,  332. 
to  empty  town  drain,  332. 
request  as  evidence,  332. 
water  rights  against  government  not  acquirable  by  prescription, 
332. 
grant  of  water  privilege,  332. 

will  include  right  to  dam  to  extent  necessary  to  enjoy  grant,  332. 

will  carry  all  easements  necessary  for  enjoyment,  332. 

of  undivided  share,  will  not  authorize  modification  of  stream  to 

injury  of  others  having  joint  interest,  332. 
right  of  location  under  grant  exhausted  by  first  selection,  332. 
location  by  deed  not  to  be  changed  substantially,  332. 
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may  be  altered  by  parol  agreement,  332. 
extent  of  license,  382. 
presumed  from  prior  relations  of  alleged  servient  and  dominant 

tenements,  332,  333. 
rights  established  by  land  owner,  332. 
inferred  from  grant  of  land  by  metes  and  bounds,  333. 

from  grant  of  a  mill,  333. 
grant  by  government  of  land  on  water  course  does  not  carry 
right  to  flood  remaining  land  of  government,  333. 
water  right  arising  on  severance,  333. 
mode  taken  to  obtain  water  immaterial,  334. 

construction  of  grant  which  would  restrict  use  of  water  to  purpose 
to  which  it  was  first  applied  not  favored,  334. 
words  in  grants  held  to  limit  quantity  not  use,  334. 
use  may  be  for  any  purpose  not  prohibited,  334. 
which  does  not  alter  character  of  flow,  334. 
use  limited  by  terms  to  certain  land,  334. 

may  be  to  full  extent  of  quantity  granted  although  not  all 
used  for  the  original  purpose,  334. 
measure  of  grant,  334. 

amount  granted  not  diminished  by  improvements  in  machinery, 
334. 
of  water  for  a  purpose  not  fixed  by  amount  obtainable  at 
time  of  grant,  335. 
license  to  flow  gives  no  right  to  increase  flow,  335. 
special  right  may  be  lost  by  non-user,  335. 

percolating  water  not  governed  by  rules  applicable  to  stream,  335. 
no  action  for  cutting  off,  336. 
reason  of  exemption,  336. 
rule  of  non-responsibility  not  applicable  where  a  covenant  or 
grant  is  violated,  337. 
exception  to  rule  in  case  of  malice,  337. 
the  exception  dissented  from,  337. 
corruption  of  water  by  percolation,  337. 

right  to  divert  percolating  water  confined  to  the  owner  of  land, 
338. 
subterranean  streams,  338. 

law  of  Georgia  with  reference  thereto,  339. 
drainage,  339. 
surface  waters  not  within  rules  governing  streams,  340. 
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may  be  drained  off  into  a  water  course,  340. 

if  they  naturally  go  in  the  same  direction,  340. 
cannot  be  collected  and  discharged  upon  neighbor,  340. 
municipality  has  no  greater  right  in  this  respect  than  a  pri- 
vate owner,  341. 
same  rule  applied  to  mine  water,  341. 
offensive  water,  341. 
difference  of  the  authorities  as  to  right  of  lower  proprietor  to 

interrupt  surface  drainage,  341. 
civil  law  rule,  342.  * 

servitude  to  receive  water  under  Louisiana  Code,  342. 
right  to  obstruct  flow  held  to  be  determined  by  character  of  land, 

343. 
lower  owner  may  obstruct  filthy  water,  344. 

WAT, 

definition,  180. 

what  included  under,  180. 
varieties  of,  180. 
a  positive  easement,  124. 
doctrine  of  civil  law  that  superior  way  contains  inferior  not  established 

at  common  law,  180,  181. 
must  be  appurtenant,  181. 

way  in  gross  not  properly  an  easement,  181. 
characteristics  of,  181. 
inhabitants  of  town  have  such  estate  as  will  support  a  way,  181. 
need  not  be  originally  acquired  by  owner  of  freehold,  181. 
tenant  for  years  may  acquire  on  behalf  of  the  reversioners,  181. 
must  as  a  rule  have  one  terminus  in  land  to  which  it  is  appurtenant, 
182,  183. 
exceptions,  182. 
is  appurtenant  to  every  part  of  the  land  to  which  it  is  attached,  182. 
on  division  attaches  to  all  portions,  182. 
so  far  as  applicable  to  each,  1 82. 
burden  on  servient  tenement  not  to  be  increased,  182. 
gives  no  interest  in  soil,  182. 

but  is  property  for  which  compensation  must  be  made  if  taken 
for  public  use,  183. 
as  a  rule  private  way  cannot  exist  in  highway,  183. 
aliter  in  Indiana,  183. 
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must  have  fixed  limits  and  termini,  183. 

may  be  fixed,  when  not  defined  in  deed,  by  agreement  or  by 
acquiescence  in  particular  use,  183. 
is  an  incumbrance,  184. 
creation  of  ways,  184. 

(a)  by  express  grant,  184. 

cannot  be  by  mere  parol  license,  184. 

but  may  be  when  aided  by  estoppel,  184. 

but  will  not  bind  successor  in  title  unless  evidenced 
6y  marks  which  will  make  it  an  open  easement, 
184. 
by  dedication,  184. 
when  claimed  by  conveyance  deed  must  speak  for  itself,  184. 
parol  cannot  show  that  the  way  was  not  intended  to  be 
granted,  184. 
cannot  add  a  way  not  mentioned,  185. 
can  be  made  only  by  the  land  owner,  185. 
cannot  be  made  by  equitable  owner  of  a  possibility,  185. 
may  be  on  condition,  185. 

or  restricted  as  to  time  of  endurance,  185. 
grant  to  be  construed  as  giving  way  appurtenant  rather  than 

in  gross,  185. 
construction  of  grant,  186. 
way  granted  may  be  undefined,  187. 

limits  may  be  fixed  by  a  reference  in  a  deed  in  connec- 
tion with  circumstances,  187. 
may  be  identified  by  parol,  187. 
parol  may  show  convenient  passage  to  mean  way 

of  necessity  only,  188. 
may  show  what  a  way  of  necessity  is  by  showing 
dimension  of  way  necessary  for  the  purpose  men- 
tioned, 188. 
when  description  and  purpose  conflict  the  latter  must  rule, 

188. 
condition  of  premises  may  modify  grant   and  determine 
whether  grant  is  of  a  defined  way  or  of  one  of  convenience, 
189. 

(b)  hy  implication. 

from  words  of  deed,  189. 

from  recital  of  street  or  way  as  boundary,  132,  133,  190. 
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from  reference  to  plan  or  map,  190. 

no  implication  where  fee  of  street  rented  in  deed  does 
not  appear  to  be  in  grantor  and  he  does  not  seem  to 
have  had  a  right  of  way  therein,  190. 
no  grant  of  way  from  recital  that  highway  is  to  remain 
open,  191. 
from  circumstances  of  grant,  191. 
from  necessity,  191. 

when  way  of  necessity  arises,  191. 
in  Louisiana  owner  of  land-locked  land  may  have  way 

over  stranger's  land,  193. 
same  implication  in  favor  of  reserved  as  of  granted  land, 
193. 
formal  conveyance  not  necessary  to  give  rise  to 
implication,  193. 
transfer  of  equitable  title  and  legal  right  of 

possession  sufBcient,  193. 
severance  by  act  of  law  sufficient,  193. 
way  of  necessity  cannot  be  claimed  merely  to  give  more 
convenient  access,  194. 
must  be  to  reach  the  land  as  a  whole,  194. 
will  not  exist  when  claimant  can  reach  the  land  by 
going  over  other  land  belonging  to  him,  194. 
or  the  highway  can  be  reached  otherwise,  194. 
even  where  the  way  would  be  extremely 
desirable  for  certain  purposes,  194. 
must  refer  to  highway,  cannot  be  to  allow  owner 
to  go  from  one  to  another  of  two  tracts  owned 
by  him,  195. 
need  not  lead  directly  to  highway,  195. 
may  be  rebutted  by  circumstances,  as  where  land 
is  taken  for  a  purpose  inconsistent  with  the  reser- 
vation of  a  way,  1 95. 
cannot  arise  from  act  of  claimant  himself,  196. 
way  may  be  implied  for  special  purposes  other  than  purpose 
of  reaching  highway,  196. 
to  remove  wreck,  196. 

for  purposes  connected  with  other  land,  196. 
to  enable  easement  owner  to  make  repairs,  196. 

43 
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of  way  of  necessity  not  prevented  by  statute  providing  for 

laying  out  of  a  private  way,  196. 
from  severance  of  estate,  196. 

when  way  will  arise  as  an  easement  from  such  implication, 
196. 
English  rule  as  to,  197. 
cases  confining  implication  to  ways  of  necessity,  197, 

199. 
cases  extending  implication  to  ways  of  an  open  and 
visible  character  used  by  grantor,  197,  198. 
not  every  use  by  the  grantor  by  way  of  passage  will 
cause  the  implication  of  grant  on  severance,  199. 
right  of  way  not  given  on  a  conveyance  of  partition 
"  with  all  right  of  way  and  travel,"  199. 
location  of  way,  199. 

right  of,  primarily  with  servient  owner,  200. 
secondarily  with  dominant,  200. 
(c)  by  prescription,  200. 

by  adverse  user  for  time  equal  to  Statute  of  Limitations,  200. 
special  Statutes  of  Limitations  as  to  easement  in  Connec- 
ticut, Georgia,  Indiana,  Maine,  Massachusetts,  200. 
difference  of  authorities  as  to  whether  right  by  prescription 
rests  upon  the  analogy  of  the  Statute  of  Limitations,  or 
on  a  presumed  grant  of  the  easement,  200. 
result  of  doctrine  of  analogy  of  statute,  way  acquired  by 

prescription  may  be  destroyed  by  legislation,  201. 
character  of  use  to  acquire  way,  202. 

common  use  with  public  not  sufficient,  202. 

so  if  with  persons  standing  in  same  relation  to  the 
land  used,  202. 
must  be  within  reasonably  defined  boundaries,  203. 
termini  must  appear,  203. 
trifling  divergence  will  not  affect  right,  208. 
appearance  of  worn  track  with  evidence  of  user,  203. 
must  be  adverse,  203. 

license  shown  defeats  presumption,  203. 
until  repudiation  of  license  shown,  20.3. 
on  whom  is  burden  to  show  license,  203. 
what  constitutes  adverse  user,  141,  204. 
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in  Iowa  express  notice  to  person  to  be  affected 

must  be  shown,  204. 
statutory  provision  in  Georgia,  204. 
not  necessary  to  show  litigation,  204. 
whether  character  of  land  can  be  considered  as  affecting 
question  of  user,  204. 
in  South  Carolina  distinction  between  case  of  wood 
or  wild  land  and  that  of  inclosed  land,  204, 
205. 
Kentucky,  205. 
in  Pennsylvania,  distinction  established  by  statute, 
205. 
Act  not  retroactive,  and  common  law  of  the 
State  is  aliter,  205,  206. 
right  may  be  acquired  across  a  railway,  206. 

notwithstanding  statute  imposing  penalty  for  walking, 

driving,  or  riding  on  track,  206. 
laying  out  for  special  purpose  will  not  prevent  acquire- 
ment, 207. 
but  no  acquirement  when  the  use  is  consistent  with  the 
special  purpose,  207. 
origin  in  trespass  will  not  defeat  prescription,  207. 
admissions  or  declarations  of  claimant   evidence  that  user 

was  not  under  claim  of  right,  207. 
payment  of  rent  inconsistent  with  adverse  possession,  207. 
once  acquired,  leave  asked  will  not  divest  way,  207. 

but  will  be  evidence,  to  prove  former  use  permissive,  207. 
user  must  be  adverse  to  some  one  who  can  assert  a  right, 
208. 
reversioner  or  remainderman  not  affected  during  lease 
for  years  or  particular  estate,  208. 
aliter  when  lease  is  from  year  to  year,  208. 
no  adverse  user  against  a  railroad  company  which  has 
laid  tracks  without  complying  with  law,  208. 
disabilities  recognized  in  computation  of  time  of  adverse 

user,  208. 
one  disability  not  to  be  tacked  to  another,  208. 

but  see  aliter,  208. 
way  cannot  be  acquired  where  servient  and  dominant  tene- 
ments belong  to  the  same  person,  208. 
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although  occupied  by  different  tenants,  209. 
but  may  be  acquired  where  title  to  part  of  the  land 
covered  by  it  is  in  the  dominant  owner,  209. 
user  must  be  continuous,  not  necessarily  constant,  209. 

occasional  departure  from  line  will  not  defeat  claim  of 
continuity,  209. 
interruption — what  acts  constitute,  210. 

mere  protestations  and  objections  do  not,  210. 
ploughing  up  land,  210. 
knowledge  of  claimant,  210. 
maintenance  of  gates,  210. 
burden  of  proof  in  case  of  interruption,  210. 
statutory  provision  to  prevent  acquirement,  211. 
calculation  of  time  of  prescription,  211. 

user  of  ancestor  or  devisor  tacked  to  that  of  heir  or  de- 
visee, 211. 
user  of  grantor  to  that  of  grantee,  211. 
user  to  be  tacked  must  be  immediately  before  that  to 

which  it  is  to  be  tacked,  211. 
time  pending  action  to  determine  validity  of  way  to  be 
excluded,  211. 
user  must  be  independent,  211. 
not  necessarily  exclusive,  211. 
of  private  way  cannot  be  tacked  to  the  prior  user  by 

claimant  as  one  of  the  public,  211. 
one  of  several  adjoining  proprietors  cannot  acquire  way 
by  passing  over  land,  left  open  for  the  common 
use,  more  frequently  than  his  fellows,  211. 
even  if  he  has  repaired  the  way,  212. 
for  special  purpose  will  not  sustain  claim  of  general 

right,  212. 
but  user  for  all  purposes  actually  required  by  the  domi- 
nant estate  will,  212. 
but  not  if  character  of  dominant  estate  be  changed, 
212. 
whether  question  of  acquirement  of  way  is  for  court  or 

jury,  212. 
in  Rhode  Island  and  Iowa,  by  statute,  no  footway,  ex- 
cept one  claimed  in  connection  with  carriage  way,  can 
be  acquired  by  prescription,  212. 
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use  of  way,  212. 

if  general,  may  be  to  serve  any  purpose  to  which  the 

dominant  premises  may  naturally  be  devoted,  212. 
if  for  certain  purpose  only,  then  confined  to  such  pur- 
pose, 213. 
limitation  of  use  may  be  implied  in  grant,  213. 
for  what  land,  213. 

cannot  be  for  land  to  which  is  not  appurtenant,  213. 
by  whom,  213. 
direction  of,  214. 
must  be  as  a  way,  214. 
within  limits,  214. 
right  to  go  extra  viam,  214. 
ownership  of  way  gives  no  dominion  over  soil,  216. 
way  owner  has  no  right  to  remove  earth,  216. 
may  disturb  soil  in  order  to  repair,  216. 
cannot  use  land  covered  by  way,  as  pasture,  216. 
gate  swinging  over  locum  of  way  not  necessarily  a  tres- 
pass, 216. 
what  may  be  done  upon  locum  of  way,  216. 
use  by  one  tenant  in  common  must  not   be  so  as  to 

interfere  with  use  by  his  cotenants,  217. 
less  than  all  the  owners  of  a  way  cannot  alter  it  to  the 

prejudice  of  any  one  owner,  217. 
each  owner  of  way  has  the  right  to  use  for  full  width,  217. 
illegal  or  excessive  use  will  not  justify  closing  way,  217. 
dominant  owner  may  destroy  obstructions,  217. 
repairs,  217. 

servient  owner  not  in  general  required  to  make,  217. 
duty  of  repairing  rests  on  dominant  owner,  218. 
servient  owner  not  compellable  to  fence  way,  218. 
actionable  injuries  by  servient  owner,  218. 

gates  and  bars,  218. 
servient  owner  may  build  over  way  if  he  do  not  obstruct  it,  220. 
erection  of  platform  for  business  purposes,  220. 
notice  to  servient  owner  in  certain  cases,  221. 
injury  to  way  injury  to  all  entitled  to  use  it,  221. 
way  may  pass  in  a  conveyance  as  an  appurtenance,  221. 
use  of  word  "  appurtenance"  will  not  create  way,  221. 
held  to  cover  way  de  facto,  221. 
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given  by  deed  or  devise  will  pass  without  any  mention  of  appur- 
tenances, 221. 
mere  reservation  of  a  way  will  not  cause  it  to  pass  on  a 
subsequent  conveyance,  222. 
but  may  where  notice  of  the  way  is  given  by  the  condi- 
tion of  the  land,  222. 
but  claimant  so  taking  is  charged  with  notice  of  the 
history  of  the  way,  222. 
exchange  of  ways,  223. 

right  of  way  once  lost  not  recoverable  under  the  form  of  a 
substitution,  223. 
change  of  possession,  of  servient  premises  except  upon  recovery 
which  arrests  title  of  grantor  of  way,  will  not  affect  way,  223. 
extinguishment,  223. 

by  union  of  title,-  223. 

but  the  title  must  be  a  fee,  223. 
revival,  223. 
by  licensing  obstructions  which  destroy  the  use,  224. 
by  estoppel,  224. 

by  non-user  where  the  way  is  not  by  express  grant  or  reserva- 
tion, 224. 
but  non-user  may  be  explained,  224. 
under  Code,  in  Louisiana,  224. 
way  by  express  grant  or  reservation  not  lost  by  non-user 
merely,  224. 
by  adverse  possession  of  the  land  covered  by  the  way,  225. 
rule  in  South  Carolina,  225. 
what  constitutes  adverse  possession  as  against  the  user  of  a 
way,  225. 
by  location  of  street  or  highway,  226. 
by  cesser  of  necessity  in  case  of  way  of  necessity,  226. 

obtaining  of  mefe  leave  to  pass  over  other  land  will  not 
cause  such  cesser,  226. 

WAY  IN  GROSS, 

not  properly  an  easement,  181. 
personal  to  grantee,  181. 
dies  with  him,  181. 
unassignable,  181. 
cannot  be  made  assignable  or  heritable,  181. 
deed  to  be  construed  adversely  to,  185. 
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by  statute,  married  woman's  will  in  execution  of  power  must  be  such 

as  would  pass  the  realty  of  the  husband  were  the  will  his,  46. 
superfluous  formalities  directed  by  donor  in  execution  of  power 

by  will  dispensed  with,  59. 
lands  included  in  power  pass  by  devise  of  all  of  donee's  realty, 

62. 
doctrine  of  ancient  lights  repudiated,  244. 

statutory  prevention  of  a,cquirement  of  right  of  light  and  air,  24^. 
compensation'  to  be  fixed  by  jury  where  lands  are  taken  by  private 

corporations  or  individuals  under  right  of  eminent  domain, 

463. 
distinction  with  regard  to  time  of  compensation  between  taking  by 

State  or  public  corporation  and  taking  by  private'corporation, 

465. 
security,  where  land  is  taken  for  internal  improvement,  may  stand  in 

lieu  of  precompensation,  466. 
consequential  damages  allowed  by  Constitution,  4'73. 
Statute  of  Frauds,  508,  509. 

WHARF, 

use  of  highway  as,  not  an  additional  burden,  490. 

WILD  LANDS, 

in  Georgia,  way  over,  obtained  by  twenty  years'  adverse  user,  200. 
acquirement  of  way  over,  204, 

WILL, 

in  execution  of  power  to  be  executed  by,  will  must  be  executed  as 

an  ordinary  will,  46. 
statutory  requirements  as  to  will  of  married  woman  in  execution 

of  power,  46. 
a  good  execution  of  power  to  appoint  at  death,  even  if  not  made 

in  last  illness  of  donee,  52. 
superfluous  formalities  in  execution  of  power  by  will  dispensed 

with  by  statute  in  certain  States,  59. 
purporting  to  devise  all  testator's  realty,  will  include  lands  over 

which  he  has  a  power,  unless  contrary  intent  appear,  in  certain 

States,  61,  62. 

WISCONSIN, 

statutory  definition  of  power,  22. 
classification  of  powers,  23. 
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by  statute,  devise  for  life  or  years  with  absolute  power  of  disposal 

gives  fee  as  to  creditors  and  purchasers,  25. 

general  beneficial  power  to  devise  equivalent  to  absolute 

power  within  the  rule,  25. 

execution  of  special  and  beneficial  power  to  be  decreed  for  the 

benefit  of  creditors,  28. 

grantor  who  reserves  absolute  power  of  revocation  considered 

owner  as  to  creditors  and  purchasers,  28. 

power  cannot  be  created  by  person  not  at  the  time  capable  of 

alienating  some  interest  in  the  subject  thereof,  33. 

married  woman  may  have  power  to  dispose  of  without  husband's 

consent  lands  conveyed  or  devised  to  her  in  fee,  34. 

may  have  special  and  beneficial  power  so  to  dispose  of  a  less 

estate  in  lands  owned  by  her,  34. 

may  so  execute  any  power  unless  such  execution  is  forbidden 

by  the  power,  34. 

no  person,  except  a  married  woman,  incapable  of  alienating  land 

can  execute  a  power,  34. 

consent  to  execution  of  power  how  evidenced,  43. 

married  woman's  will  in  execution  of  power  must  be  such  as 

would  pass  realty  of  husband  were  the  will  his,  46. 

instrument  which  would  be  sufficient  to  pass  estate  if  belonging 

to  donee,  a  good  execution  of  power,  51. 

superfluous  formalities  directed  by  donor  in  execution  of  power 

by  will  dispensed  with,  59. 

lands  included  in  power  pass  by  devise  of  all  of  donee's  realty, 

62. 
instrument  which  could  be  valid  only  as  an  execution  of  power 

valid  without  referring  to  power,  63. 

excessive  execution  of  power  void  only  pro  tanto,  54. 

execution  of  power  to  be  decreed  where  left  unexecuted  at  death 

of  donee  with  limited  power  of  selection,  67. 

of  trust  power  imperative,  67. 

statutory  rule  as  to  power  of  disposition  amongst  several,  70. 

mills  public  uses,  445. 

distinction  with  reference  to  time  of  compensation  between  taking  of 

land  by  State  or  public  corporation  and  by  private  corporation, 

465. 

consequential  damages  allowed  by  Constitution  in  cases  of  exercise  of 

right  of  eminent  domain,  473. 
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benefits  allowed  in  fixing  compensation,  but  not  so  as  to  be  set  off 

against  the  value  of  land  actually  taken,  477,  483. 
Statute  of  Frauds,  508,  528. 

YEARS,  TENANT  FOR, 

possession  by,  of  absolute  power  or  general  beneficial  power  to  devise, 

is  equivalent  to  a  fee  as  to  creditors  and  purchasers  in  certain 

States,  25. 
may  acquire  right  of  way  on  behalf  of  the  land  held  by  him,  181. 
who  purchases  premises,  cannot  add  to  his  subsequent  user  of  a  way 

on  their  behalf,  the  time  he  has  enjoyed  the  same  under  his 

lease,  203. 
may  use  right  of  way  appurtenant  to  the  demised  land,  214. 
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ilfOTE. — This  note  is  added  because  the  statement  on  page  374,  with  regard 
to  the  law  of  New  Jersey,  might  well  give  rise  to  a  misapprehension  and  lead 
to  the  supposition  that  in  New  Jersey  a  riparian  owner  had  title  to  the  land 
between  high  and  low  water-mark.  This  is  not  the  ease,  the  law  of  New 
Jersey  has  permitted  certain  rights  to  be  exercised  over  the  shore,  but  the  title 
thereto  is,  except  where  it  has  been  granted  away,  absolutely  in  the  State  in 
fee  simple.  Arnold  v.  Mundy,  1  Halst.  1 ;  Townsend  v.  Brown,  i  Zab.  80 ; 
Btemts  V.  P.  &  2f.  B.  B.  Co.,  6  Vr.  532 ;  Bennett  y.  Boggs,  Bald.  60. 
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